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PREFACE. 

The  cases  included  within  this  book  will  give  only  a  brief  survey 
of  the  law  of  security  by  way  of  mortgage ;  but  it  is  believed  that 
these  are  perhaps  more  cases  than  can  be  discussed  with  profit  in 
the  class-room,  when,  as  in  most  schools,  not  more  than  thirty- 
six  hours  are  devoted  to  the  subject.  In  order  to  keep  the  amount 
of  reading  required  within  limits  the  reports  of  cases  have  been 
shortened ;  arguments  of  counsel  have  always  been  omitted,  and 
the  opinion  of  the  court  only  is  printed  where  it  contains  an 
adequate  statement  of  the  issues  involved.  The  headings  and 
subheadings  under  which  the  cases  are  arranged  are  few  and 
general,  as  it  is  felt  that  it  is  always  better  to  leave  it  to  the  stu- 
dent to  analyze  the  subject  for  himself  as  he  progresses  without 
reliance  upon  divisions  of  the  editor.  In  accordance  with  the 
same  general  policy,  the  annotations  are  few,  confined  largely  to 
citation  of  cases  upon  controverted  points  without  indication  of 
the  opinion  of  the  editor.  Indeed,  in  the  present  edition  many 
citations  included  in  the  former  edition  have  been  stricken  out, 
and  only  those  cases  have  been  left  which  it  was  believed  it  was 
worth  while  for  the  student  to  read.  Advantage  is  taken  of  the 
necessity  for  a  new  edition  to  add  many  important  cases  decided 

in  the  last  few  years. 

B.  W. 
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CASES  ON  MORTGAGES. 


CHAPTER  I. 

THE  FOEM  OF  THE  MOKTGAGE. 


Section  I.  —  Legal  Mobtgage.  J 


A.    Title  Theory. 

LANDS   OF  THOMAS,  ARCHBISHOP. 

Domesday  Inquisition,  1085. 

[Placita  Anglo-Normania,  58.] 

In  the  time  of  King  Edward,  Almaer  predecessor  of  Archbishop 
Thomas  was  seised  of  X  bovates  of  land  in  Ulingeham.  This  land 
was  put  in  pledge  by  Raynerus  of  Brim«n  for  HI  pounds  in  the  time 
of  King  Edward.  And  the  inquest  affirmed  that  the  archbishop  ought 
to  hold  the  lands  until  the  III  pounds  had  been  returned  to  him. 


OSBERT  DE  HINTON  et  ux.  v.  EUSTACE  DE 
MORTON  ET  AL. 
King's  Bench,  1201. 
[Select  Civil  Pleas  {Selden  Society),  p.  36.] 

The  assize  comes  to  recognise  if  John  de  Tysoe  and  Eustace  de 
Morton  and  Robert  son  of  Matilda,  have  unjustly  and  without  judg- 
ment disseised  Osbert  de  Hinton  and  Matilda  his  wife  of  their  free 
tenement  in  Shotteswell  within  the  assize.  Eustace  de  Morton  after- 
wards came  and  said  that  Osbert  had  pledged  to  him  all  his  (Osbert's) 


2  COLLAN   V.   POTTEFORD. 

land  of  Shotteswell  for  a  term  of  six  years,  and  (Eustace)  produces 
(Osbert's)  charter  testifying  the  same.  So  that  after  the  pledge  was 
made,  came  Osbert,  contrary  to  his  charter,  and  carried  off  his  hay. 
So  that  Eustace  complained  before  the  Justices  in  Eyre,  to  wit,  Hugh 
Bardolph  and  Henry  de  Wichinton  and  their  fellows,  at  Warwick,  and 
on  account  of  his  complaint  (Osbert),  was  seized  and  put  in  prison. 
And  before  the  same  Justices  (Osbert)  admitted  the  pledge  made  to 
Eustace,  and  (Eustace)  vouches  those  Justices  to  warranty  thereof. 
Osbert  afterwards  came  and  put  himself  in  mercy.  And  be  it  known 
that  Eustace  quit-claimed  to  Osbert  the  agreement  made  touching 
that  land,  for  fifteen  shillings,  which  Osbert  gave  him.-^ 


COLLAN  V.  POTTEFORD. 
King's  Bench,  1302. 
[Y.  B.  30  Ed.  I.,  p.  210.] 

Eve  Collan,  &c.  against  Richard  Potteford;  and  complained  of 
being  disseised  of  a  furlong  of  land,  &c.  Kyngesham:  She  is 
wrong  in  bringing  this  assise,  for  she  herself  enfeoffed  us  of  these 
tenements,  by  her  deed  which  is  here;  judgment,  &c.  Middleton: 
Seised  and  disseised;  and  we  pray  the  assise.  Kyngesham:  We 
have  put  forward  her  deed  by  way  of  bar,  and  she  is  of  full  age,  and 
here  in  court,  and  she  brings  forward  no  title  to  show  how  she  has 

^become  seised  since  (the  deed),  judgment,  &c.  Hervy:  Say  how 
she  was  seised.  Middleton:  This  Eve  enfeoffed  him  as  the  deed 
shows;  but  with  this  covenant,  that  if  she  paid  him,  &c.,  within  such 
a  time,  then  she  should  have  again  her  land;  she  did  pay  him,  and 

— <e-entered  the  land,  Richard  giving  it  up ;  and  thus  she  was  seised, 
&c.  Kyngesham:  She  alleges  a  covenant,  and  shews  no  specialty 
to  evidence  it ;  judgment,  &c.  And  on  the  other  hand,  we  will  aver 
that  we  never  gave  up  the  land,  &c.  Spigonel  :  Suppose  that  I 
execute  a  charter  giving  you  my  land,  and  that  I  do  not  give  you 
seisin  thereof,  and  you  come  and  disseise  me,  shall  the  existence 
of  that  deed  be  a  good  reason  for  depriving  me  of  the  assise? 
Kyngesham:  That  is  not  in  point,  for  she  has  admitted  that  we 
entered  by  virtue  of  her  charter;  and  to  defeat  that  entry  she  alleges 
a  covenant,  but  does  not  produce  in  court  any  specialty  to  prove  the 
covenant;  judgment,  &e.  Hervy :  Let  the  assise  come.  The  Assise 
said  that  Eve  had  bought  from  Richard  a  chest  for  the  sum  of  four 

1  Compare :  Liddeford  v.  Wike,  I  Rotuli  Curiae  Eegis,  86 ;  Kednrto  v.  Emurton, 
Rolls  of  King's  Court.  Rich.  I.,  2;  Maynard  v.  Chuerell,  Placitorum  Abbrevatio,  10; 
Lehr  v.  Odo,  Select  Civil  Pleas,  17  ;  Quentin  v.  Quentin,  Assize  Rolls,  Northumberland, 
5;  Morse  v.  InsuUa,  17  Oxford  Documents,  229  ;  Lerbrenie  v.  Tresgot,  Bracton  Note 
Book,  No.  169  J  Verdorm  v.  Mortimer,  9  StafEordshire  Collection,  40.  — Ed. 


BODBNHAM  V.  HALLE.  3 

marks,  to  be  paid  for  at  two  times,  and  put  Richard  in  seisin  by 
the  charter,  with  a  condition  that  if  she  paid  at  the  times  appointed, 
she  should  have  again  her  land;  that  she  paid  him  two- marks  at  the 
first  period;  and  when  the  other  period  arrived  he  would  not  receive 
the  money ;  that  she  tendered  it  to  him  in  the  County  Court,  and  he 
would  not  receive  it;  that  she  deposited  the  money  under  the  sheriff's 
seal,  and  then  entered  the  land,  and  was  seised  of  the  messuage  for  a 
day  and  a  night.  Brumpton:  Quite  seisin  enough  in  such  a  case, 
&c. ;  wherefore,  &c.,  her  seisin  with  the  damages;  and  because  the 
land  had  been  improved,  she  shall  recover  less  damages.^ 


BODENHAM  v.   HALLE. 

Chancery,  1456. 

[Se&et  Cases  in  Chancery  {Selden  Society),  137.] 

To  the  right  reuerent  and  worshipfull  Fader  in  God,  the  Archie- 
bisshop  of  Caunterbury,  Chaunceller  of  Inglond, 

Besecheth  mekely  Robert  Bodenham,  that  where  as  he  borowed  late 
of  John  Halle  of  Salesbury  Ixxx  li.,  for  the  whech  the  seyd  John, 
thorgh  (through)  sotyll  promys  caused  the  saide  Robert  of  trust,  the 
fyrst  day  of  May  the  xxxiij  yere  of  the  Raynyng  of  oure  Soueraygne 
lorde  the  kynge  that  nowe  ys,  to  enfeffe  the  saide  John  in  the  manere 
of  Shipton  Berenger  yn  Suth'  Shyre,  to  haue  and  holde  hit  to  the 
saide  John,  hys  heyr  and  assign,  vnder  condicion  that  yif  the  saide 
Robert,  hys  heires  or  executoures  paye  or  dyd  paye  to  the  saide  John 
or  to  his  assignes  C  li.  at  the  feste  of  seynt  John  the  Baptiste  that 
shall  be  in  the  yere  of  oure  lorde  M.  CCC.  Ixj,  that  thenne  the  saide 
feffement  sholde  be  voide,  as  by  a  dede  endented  therof  made  pleynly 
appereth,  so  that  the  said  John  purposeth  therby  to  resceue  and  haue 
the  issues  and  profites  of  the  said  manere  vnto  the  saide  day  of  pay- 
ment, which  will  extend  e  to  the  some  of  Ixxxv  markes,  and  also  C  li. 
by  way  of  vsury  for  the  lone  of  the  said  Ixxx  li.,  or  elles  the  saide 
maner  to  be  lost  and  forfeted  to  hym.  IVIoreouer  the  saide  John, 
ymagynynge  more  desceyte  to  distrue  the  said  Robert,  caused  hym 
by  sotelte  to  be  bounde  to  the  saide  Robert  in  CCC  li.  by  an  obliga- 
cion  of  the  Statuyt  Marchant  of  Salesbury  bereing  date  the  ij  day  of 
the  saide  moneth  of  Maye;  which  the  saide  Robert  delyuered  to  on 
John  Gardner  to  kepe  it  tyll  suflSsant  endentures  in  deffesaunce  there 
of  were  made  by  men  lerned  bytwene  the  saide  Robert  and  John  that 
the  said  condicion  shulde  be  perfourmed.  And  not  withstanding 
that  the  saide  endentures  buth  not  yet  made  and  that  the  saide  obliga- 

1  Compare :  Adam  v.  B.,  Y.  B.  21  Edw.  I.,  222 ;  Anon.,  Y.  B.  34  Edw.  I.,  1 64 ;  Anon., 
Y.  B.  12  Edw.  III.,  3 ;  St.  John  v.  DeGray,  Y.  B.  13  Edw.  HI.,  122 ;  Anon.,  Y.  B.  34 
Edw.  III.,  164;  Anon.,  Y.  B.  17  Edw.  III.,  2;  Anon.,  Y.  B.  36  Hen.  VI.,  7.  —  Ed. 


4  ANONYMOUS. 

cion  remayneth  with  the  saide  John  Gardner,  and  the  saide  John 
Halle  hath  sued  execucion  vppon  the  saide  statute  of  the  saide  CCC 
li.  by  vertue  wherof  he  hath  take  the  saide  Robert  and  put  hym  into 
streyte  pryson  at  Salesbury ;  so  that  the  saide  John  purposeth  to  have 
CCCCL  li.  and  more  of  the  saide  Robert  for  the  lenynge  of  Ixxx  li., 
ayeynes  ryght  and  conscience,  in  fynall  distruccion  of  the  saide 
Robert;  Wherof  he  may  haue  no  remedy  by  the  Comyn  Lawe.  Please 
it  youre  gracious  lordship  to  sende  for  the  saide  John  by  a  writte  suh 
pend  for  to  appere  byfore  yow  at  a  certeygne  daye,  to  answere  to  the 
premisses,  and  thervppon  ye  to  execute  Justice  as  good  feyth  and 
consciens.requyreth:  for  the  love  of  god  and  in  the  werk  of  Charyte. 
[Indorsed  on  the  bill :  prayer  granted ;  statute  cancelled ;  rc-enfeof- 
ment  ordered.^  * 


LANGFORD  v.  BARNARD. 

Chancery,  1595. 

ITothiU,  134.] 

The  Court  decreed  money  to  the  Plaintiflfe  against  the  Defendant, 
albeit  hee  had  Judgement  and  Execution,  being  upon  the  point  of 
usurious  Contract,  and  a  Lease  being  become  forfeited,  and  the 
Mortgagee  devised  the  same  to  Infants.  The  Court  was  of  opinion, 
that  the  Plaintiffe  should  have  it  a;gain  paying  the  money. 


ANONYMOUS.     ' 

Common  Fleas,  1562. 
[3  Leonard,  6.] 

The  Lessor  mortgaged  his  Reversion  in  Fee,  to  the  Lessee  for 
years,  and  at  the  day  of  Mortgage  for  payment  of  the  Mony,  he  paid 
the  Mony;  It  was  holden  in  this  Case,  that  the  Lease  for  years  Was 
not  revived,  but  utterly  extinct. 

1  Compare:  Boddesworth  v.  Coke,  1  Cal.  Ch.  Ixvii;  Anon.,  Y.  B.  9  Edw.  IV.,  25 
34;  Emanuel  College  v.  Evans,  1  Kep.  Ch.  18;  Perrie  v.  Borne,  2  Freeman  Ch.  258; 
Lockwood  V.  Evfer,  2  Atk.  303.  —  Ed. 


goodall's  case.  6 

GOOD  ALL'S   CASE. 
King's  Bencb,  1598. 

[5  Coke,  195.] 

Between  Cuthbert  Goodall,  plaintiff,  and  John  Wyatt,  defendant,  in 
an  Ejectione  firmm  of  lands  in  Ailesburj',  in  the  county  of  Buck, 
(which  began  Hil.  37,  Eot.  805).  The  defendant  pleaded  not  guilty, 
and  the  jurors  gave  a  special  verdict  to  this  effect ;  Sir  John  Packing- 
ton  was  seised  of  the  tenements  aforesaid  in  fee,  and  by  his  deed  in- 
dented, 1  Julii.  35  Eliz.  did  thereof  enfeoff  Robert  Woodcliff  and  his 
heirs,  proviso  semper  quod  si  praefat'  Johannes  infra  unum  annum  post 
decessum  ipsius  Roberti  solvat,  seu  solvi  faciat  haered',  executor',  sive 
administrator'  ipsius  Roberti  summ'  centum  marcarum  legalis  monet' 
Angl',  quod  tunc  et  deinceps  presens  charta  indentata  et  seisina 
inde  habita,  vacua  sit  nuUius  vigoris,  Robert  "Woodcliff  did  thereof 
enfeoff  Edward  Woodcliff,  whose  estate  by  divei's  mean  conveyances 
Thomas  Goodall  the  lessor  of  the  plaintiff  had :  and  afterwards  7  Jan. 
35  Eliz.  the  said  Robert  Woodcliff  died,  after  whose  death  Drue 
Woodcliff  being  his  son  and  heir,  and  Anne  his  wife  took  letters  of 
administration  of  his  goods  ;  by  which  Drue  and  Anne  made  a  letter  of 
attorney  to  Thomas  Goodall  to  demand  and  receive  the  said  100  marks 
on  the  said  proviso  or  condition,  of  which  the  said  Thomas  Goodall 
gave  notice  to  the  said  Sir  John  Packington ;  and  afterwards,  and 
within  the  said  year,  it  was  agreed  between  the  said  Sir  John  and  the 
said  Drue,  that  the  said  Sir  John  should  pa^'  to  the  said  Drue  but  £32 
of  the  said  100  marks,  and  no  more,  and  yet  in  appearance  for  the 
better  performance  of  the  condition,  that  the  whole  sum  of  100  marks 
should  be  paid,  and  that  the  residue  above  £32  should  be  repaid  to  Sir 
John  ;  upon  which  Sir  John  paid  within  the  said  year  100  marks  to  the 
said  Drew,  and  presently  all  was  repaid  to  the  said  Sir  John  but  the  said 
£32  according  to  their  preceding  agreement  aforesaid";  and  afterwards 
the  said  Sir  Jolin  did  re-enter  into  the  said  tenements,  pretending  that 
he  had  performed  the  condition,  upon  whom  the  said  Thomas  Goodall 
entered,  and'  made  the  lease  to  the  plaintiff,  who  entered  and  was  pos- 
sessed, until  the  said  John  Wyatt  ousted  him  (without  conveying  any 
interest  or  authoritj'  to  the  said  Wyatt  under  Sir  John  Packington), 
but  the  jury  concluded,  et  si  super  totam  materiam,  &c.  praed'  solutio, 
prsed'  centum  marcarum  per  praed'  Johannem  Packington  milit'  praefat' 
Drugoni  fact',  sit  bona  et  legalis  solutio  in  lege  earundem  centum 
marcarum,  secundum  formam    provisionis  praed'  juratores   praedicti 
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ignorant :  et  si,  &c.  So  that  the  doubt  -which  the  jury  conceived,  waa 
only  on  the  said  payment ;  and  whether  the  said  payment,  as  is  afore- 
said, was  sufficient  in  law  to  give  title  of  entry  by  force  of  the  said 
condition  to  the  said  Sir  John  Packinton  on  the  said  Thomas  Goodall : 
and  it  was  objected  on  the  defendant's  part  that  although  before  the 
payment  it  was  agreed  between  the  said  Sir  John  Packington  and  the 
safd  Drue  Woodcliff,  that  the  said  Drue  should  have  but  £32  of 
the  said  100  marks,  yet  .Sir  John  paid  the  whole,  and  Drue  received 
the  whole,  and  the  property  of  all  the  moneys  was  in  Drue ;  and  if 
Drue  would  not  have  repaid  him  the  residue  above  £32  Sir  John  had 
not  any  remedj',  but  an  action  on  the  case  (if  any  action  on  the  matter 
would  lie).  And  therefore  they  concluded  that  it  was  a  good  payment 
to  satisfy  the  said  condition. 

But  to  that  it  was  answered  and  resolved  by  Popham,  Chief  Justice, 
and  the  whole  court,  that  it  was  not  any  performance  of  the  condition, 
and  their  reason  was,  because  an  estate  of  inheritance  was  by  the  pay- 
ment of  the  said  money  to  the  heir  io  be  devested  out  of  Thomas 
Goodall,  the  assignee  of  the  land;  and  therefore  the  condition  ought  to 
be  performed  in  truth  by  a  true  and  effectual  payment,  and  not  by  a  f 
shadow  or  color  of  paj'ment:  and  in  the  case  at  bar  the  precedent  •( 
agreement  guided  the  subsequent  payment,  and  their  intent  was,  that    ; 
only  the  said  £32  should  be  enjoyed  and  kept,  although  more  was  in   I 
appearance  paid  ;  but  the  estates  of  third  persons  shall  not  be  devested  I 
by  colorable  or  covinous  payments,  but  by  true  and  effectual  payments,  / 
as  is  aforesaid.     Vide  19  Hen.  VI.,  54,  20  Edw.  III.,  Accompt  79, 
and  18  Edw.  IV.,  18,  where  it  appears,  that  conditions  ought  to  be 
performed  truly  and  effectually,   quia  factum  non  dicitur,  quid  non 
perseverat. 

It  was  resolved,  that  if  all  the  money  had  been  paid  to  the  heir  bona 
fide  (although  Robert  Woodcliff  his  father  had  convej'ed  over  his  whole 
estate  in  the  land)  it  had  been  sufficient.  For  the  heir  is  a  person  ex- 
pressly named  in  the  condition  to  whom  the  payment  shall  be  made, 
and  the  feoffor  is  a  stranger  to  the  conveyance  that  the  feoffee  and  his 
assigns  made,  and  the  feoffor  shall  not  take  notice  at  his  peril  of  the 
validitj'  of  them,  nor  of  the  conditions  or  limitations  annexed  to  them. 

It  was  resolved,  that  as   this  condition  is  in  the  case  at  bar,  the  / 
feoffor  could  not  have  paid  it  to  G-oodall  the  assignee  of  the  land,  for  / 
heirs,  executors,  or  administrators  were  expressed  in  the  condition,  and  \ 
the  assignee  not,  as  in  the  case  of  Litt.  lib.  3,  cap.  Condition,  78.     If  ' 
the  condition  was,  that  if  the  feoffor  shall  pay  to  the  feoffee,  or  to  his 
heirs,  such  a  sum  on  such  a  day,  there,  after  the  death  of  the  feoffee  if 
he  dies  before  the  day  limited,  the  payment  ought  to  be  made  to  the  heir 
at  the  day  set,  where  this  word  (ought)  which  imports  necessity  in  law, 
was  observed  ;  and  therefore  in  such  case  the  money  shall  not  be  paid 
to  the  executors.     And  so  the  doubt  in  12  Edw.  III.,  Condition,  9  and 
Dyer,  2  Eliz.  181,  well  resolved  ;  but  the  assignee  of  the  land,  although  I 
he  be  not  named  in  the  condition  amongst  the  persons  who  shall  pay 
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the  money,  yet  he  may  well  pay  the  money  for  the  saving  of  his  tenure,/ 
as   Litt.  saith,  eodem,   lib.  fol.  77.     So  note  the  difference,  that  the\ 
money  shall  not  be  paid  to  the  assignee  of  the  land  -without  naming  him  \ 
in  the  condition,  for  there  the  payment  goes  to  the  defeasance  of  the  I 
inheritance,  but  the  money  shall  be  paid  by  tlie  assignee  in  salvation  / 
of  his  inheritance.     Mich.  23  &  24  Eliz.  in  the  Court  of  Wards,  the 
case  was  such ;  Edw.  Randal  seised  in  fee  of  certain  lands  within  the 
county  of  Surry,  by  deed  indented  and  inroUed  according  to  the  statute, 
did  covenant  with  John  Brown,  that  if  the  said  Brown  did  pay  to  the 
said  Randal,  his  heirs  or  assigns  £400  the  4th  day  of  March  then  next 
following,  at  a  certain  place,  that  then  the  said  Edward  and  his  heirs 
would  stand  seised  of  the  said  lands  to  the  use  of  Brown  and  his  heirs, 
and  before  the  said  day  Edward  Randal  died,  and_having  issue  a  son, 
made  his  will  in  writing,  and  made  Alice,  his  wife,^  Ralph  Hare,  and 
Hugh  Hare,  his  executors,  and-devi§ed  the  said  land  to  his  wife  during 
the  minority  of  his  son,'  "and  died,  his  issue  within  age,  and  in  ward  to 
the  Queen ;  and  before  the  day,  the  wife  renounced,  and  took  letters 
of  administration.     And  now  the  question  was,  to  whom  the  money 
should  be  paid.     And  in  that  case  tliree  points  were  resolved  by  the 
Chief  Justices,  "Wray  and  Dj^er,  and  the  whole  Conrt  of  Wards,  that  is  [ 
to  saj-,  that  in  the  said  case  these  words  (assigns)  shall  be  only  intended 
of  the  assignees  of  the  estate  of  Edw.  Randal,  for  he  has  an  estate  in  i 
him  assignable,  and  the  law  will  never  seek  out   an  assignee  in  law,  I 
when  there  may  be  an  assignee  in  fact ;  but  if  Edward  Randal  had  : 
made  a  feoffment  in  fee,  on  condition  that  the  feoffee  should  paj'  the  j 
money  to  the  feoffor,  his  heirs  or  assigns,  &c.  there,  because  he  departs  i 
with  his  whole  estate  in  fee,  and  has  but  a  bare  condition  which  he  can-  ; 
not  assign  over,  the  law,  which  will  never  reject  any  word,  if  by  any  1 
reasonable  construction  it  may  take  effect,  will  make  construction  what 
person  will  be  most  proper  as  his  assignee  in  law  to  receive  the  said  ' 
money ;  and   those  the   law  adjudges   to   be   his   executors,    because 
they  represent  the  person  of  the  testator  for  all  goods  and  chattels ; 
and  in  such  case  the  feoffor  cannot  have  any  assignee  in  fact.     And  so 
a  good    difference ;   and   therewith  agrees  27    H.  8.  2.  a.  2.     It  was 
resolved  in  the  said  case  of  Randal,  that  the  wife  having  by  the  de- 
vise but  a  particular  interest  in  the  land,  was  not  assignee  of  the  land 
within  the  said  proviso :  so  if  the  said  Edward  had  made  an  estate  for 
life  or  years,  &c.  for  none  shall  be  assignee  in  this  case :  but  when  the 
covenantor  departs  with  his  whole  estate,  as  if  he  makes  a  feoffment 
in  fee,  a  gift  in  tail,  or  a  lease  for  life,  with  the  remainder  over  in  fee, 
in  such  case  the  lessee  for  life,  or  donee  in  tail  is  the  assignee  :  but  so 
long  as  the  covenantor  has  the  reversion  remaining  in  him,  the  pay- 
ment ought  to  be  made  to  him.     So  it  was  said,  that  if  Edward  Randal 
had  made  an  assignment  of  his  whole  estate  in  part,  as  long  as  any 
part  remained  with  Edw.  Randal,  the  tender  ought  to  be  made  to  him 
or  his  heirs.     3.    It  was  resolved  in  the  said  case  of  Randal,  that  the 
tender  ought  to  be  made  to  the  heir,   and  not  to  the  executors, 
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because  the  heir  was  expressly  named,  which  excluded  executors  and 
administrators.    Et  expressum  facit  cessare  taciturn. 

4.  It  was  resolved,  that  although  in  the  case  at  bar  no  title  was 
found  for  the  defendant,  but  he  is  as  a  mere  stranger,  yet  the  court  in 
a  special  verdict  will  never  doubt  but  of  that  only  whereof  the  jurors 
have  conceived  a  doubt;  and  therefore  forasmuch  as  they  rely  and 
conclude  on  the  payment,  whether  it  be  a  good  performance  of  the  con- 
dition or  not,  the  court  ought  not  lo  give  judgment  till  they  have 
resolved  that  which  the  jurors  have  referred  to  their  consideration,  and 
all  other  matters  shall  be  intended  and  supplied,  but  only  that  which 
the  jurors  have  referred  to  the  consideration  of  the  court.  And  so  it 
was  adjudged,  M.  30  &  31  in  B.  R.  between  Scovel  and  Cabel:  and 
afterwards  judgment  was  given  for  Cuthbert  Goodall  the  plaintiff :  on 
which  judgment  the  defendant  brought  a  writ  of  error  in  the  Ex- 
chequer-chamber: and  all  the  court  on  argument  and  debate  of  the  case 
there  again  did  concur  in  opinion  with  the  Justices  of  the  King's  Bench, 
and  afldrmed  the  judgment.  And  so  this  case  was  resolved  by  all  the 
Judges  of  England.^ 
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Supreme  Court,  Connecticut,  1805. 

[2  Day,  151.] 

This  was  an  action  of  ejectment;  to  which  the  general  issue  was 
pleaded. 

On  the  trial,  the  defence  set  up  was,  that  before  the  commencement 
of  the  suit,  the  plaintiff  had  convej-ed  the  premises  to  Patrick  Johnson. 
To  repel  this  defence,  the  plaintiff  offered  to  prove,  that  at  the  time 
she  gave  the  deed,  she  and  Johnson  were  both  ousted  of  possession, 
by  the  entry  and  adverse  possession  of  the  defendant ;  claiming,  that 
in  consequence  of  which  the  deed  was  void,  under  the  statute  against 
selling  disputed  titles.  To  the  admission  of  this  evidence,  the  defend- 
ant objected,  on  the  ground  that  tlie  plaintiff  was  estopped  from  alleg- 
ing any  thing  against  her  own  deed,  and  that  she  could  not  be 
permitted  to  allege  her  own  violation  of  law  as  the  basis  of  a  recovery. 
The  court  overruled  the  objection,  and  admitted  the  evidence.  In  the 
further   progress  of  the  trial,  it  appeared,  that  the  plaintiff  claimed 

1  Proper  payment  upon  the  law  day  will,  of  course,  discharge  the  mortgage  Hen.  See 
Brown  v.  Bass,  4  Wall.  262  ;  Gage  v.  McDermid,  150  111.  598  ;  Hadlock  v.  Bulfinch,  31 
Me.  246  ;  Flye  v.  Berry,  181  Mass,  442  ;  Morse  v.  Clayton,  13  Smedes  &  M.373  ;  Ladd 
V  Wiggin,  35  N.  H.  421  ;  Bogert  o.  Bliss.  148  N.  Y.  194  ;  Lewie  ...  Hollman,  53 
S.  C.  18 ;  Duncan  v.  Ewing,  3  Tenn.  Ch.  29.  Proper  tender  upon  the  law  day,  also 
IS  generally  held  to  have  the  same  efCect  of  discharging  the  mortgage  lien.  See 
Mitchell  V.  Roberts,  5  McCrary,  425;  Jones  v.  New  York  G.  Co.,  101  U  S  622; 
Schearff  v.  Dodge,  33  Ark.  346  ;  Shields  v.  Lozear,  34  N.  J.  L.  496 ;  Lynch  v.  Hancock, 
14  S.  0.  66  J  but  see  Parker  ».  Beasley,  116  N.  C.  1.  —  Ed. 
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under  a  mortgage  deed,  g,nd  the  defendant  under  a  subsequent  abso- 
lute deed,  from  the  same  person.     In  order  to  show  that  the  plain- 
tiffs title  was  devested,  the  defendant  offered  to  prove,  that  after 
the  expiration  of  the  law-day,  the  whole  mortgage  money  was  paid  to 
the  plaintifiE's  satisfaction.     To  the  admission  of  this  evidence  the) 
plaintiff  objected,  alleging  that  no  payment  of  the  money,  or  settle-j 
ment  of  the  debts,  after  the  law-day,  had  expired,  could  devest  the\ 
plaintiff's  title,  and  revest  it  in  the  mortgagor,  but  that  the  remedy  > 
was  by  application  to  a  court  of  chancery,  /  On  this  principle,  the 
court  rejected  the  evidence.    To  the  ruling  of  the  court,  in  both 
instances,  the  defendant  filed  his  bill  of  exceptions, 

Bx  THE   COBKI  UNANIMOUSLT, 

The  Judgment  was  affirmed} 
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King's  Bench,  1632, 
[Cro.  Car.  283.] 

All  the  court  agreed  that  whereas  in  the  principal  case,  the 
condition  was  for  the  payment  of  £1060  upon  the  first  of  July,  and 
the  paj'ment  was  made  before  the  first  of  July,  vis.  upon  decimo  sexto 
Junii,  and  an  acceptance  thereof,  it  is  a  good  perfoi'mance  of  the 
condition.^ 

*  The  original  common  law  view  was  that  even  when  payment  was  accepted  after 
the  law-day  the  title  did  not  ipso  facto  revest  in  the  mortgagor.  Smith  v.  Vincent,  15. 
Conn.  1 ;  Jones  v.  Smith,  79  Me.  446  (see  Hussey  v.  Fisher,  94  Me.  301 );  Holman  v, 
Bailey,  3  Met.  .55.  A  fortiori  tender  made  after  the  law-day  would  not.  Cram  v, 
McGoon,  86  HI.  431;  Storey  v.  Exewson,  55  Ind.  397;  Maynard  v.  Hunt,  5  Pick. 
840. 

^  It  is  the  nsnal  law  for  normal  cases  that  payment'accepted  will  serve  as  a  per- 
formance of  the  condition.  See  Brown  v.  Stead,  5  Sim.  535 ;  Plye  v.  Berry,  181  Mass. 
442.  But  tender  made  before  the  law  day  is  generally  held  iaefiectual.  See  Brown 
V.  Julius,  141  Ind.  310;  Moore  v.  Eime,  43  Neb.  517.— Ed, 
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WATSON  V.  WYMAN. 
Supreme  Judicial  Court,  Massachusetts,  1894. 
[161  Mass.  96.] 

Holmes,  J.  This  is  a  bill  in  equity  for  the  cancellation  of  a 
mortgage,  but  containing  an  offer  to  pay  any  sum  that  may  be  found 
due  upon  it.  The  defendant  Davia-took  an  indorsement  of  the  note 
and  an  assignment  of  the  mortgage  for  value  before  maturity,  and 
without  notice.  Before  he  did  so  the  mortgagor  had  given  the  mort- 
gagee a  second  mortgage  for  a  sum  including  that  due  on  the  first 
mortgage  and  in  satisfaction  of  it,  but  had  left  the  first  mortgage  in 
the  mortgagee's  hands.  On  the  same  day  the  plaintiff  bought  the  sec- 
ond  mortgage. 

Payment  of  the  mortgage  note  on  the  day  when  it  falls  due  is 
performance  of  the  promise,  and  very  possibly  would  discharge  the 
note  even  as  against  one  who  took  it  for  value  and  without  notice  later 
on  the  same  day.  But  payment  before  the  day,  or  a  satisfaction  like 
that  in  the  present  case,  is  a  defence  which  binds  only  the  party 
receiving  payment  and  those  who  stand  in  his  shoes.  Burbridge  v. 
Manners,  3  Camp.  193,  194;  Morley  v..Culverwell,  7  M.  &  W.  174, 
181,  182;  Kernohan  v.  Durham,  48  Ohio  St.  1,  7;  Head  v.  Cole, 
53  Ark.  523,  524;  Palmer  v.  Marshall,  60  111.  289,  293.  See  Wheeler 
V.  Guild,  20  Pick.  545,  552,  553,  555. 

It  commonly  is  assumed  that  the  mortgage  follows  the  note,  and 
that  if  the  holder  can  recover  on  the  note  he  may  avail  himself  of  the 
mortgage.  Taylof  v.  Page,  6  Allen,  86 ;  Carpenter  v.  Longan,  16 
Wall.  271 ;  Jones,  Mort.  (4th  ed.)  §§  834-840.  We  are  of  opinion 
that  this  is  the  law  where  the  note  has  been  paid  in  full  in  advance.  As 
is  pointed  out  in  Morley  v.  Culverwell,  ubi  supra,  payment  before  the 
day  is  not  performance  of  the  contract,  and  it  follows,  notwithstanding 
the  language  often  used,  that  in  a  strict  sense  it  does  not  satisfy  the 
condition  of  the  mortgage.  If  we  are  right  in  our  concession  as  to 
the  effect  of  a  payment  on  the  day,  we  have  here  the  technical  reason 
for  the  different  effect  of  an  earlier  paj'ment.  The  note  still  stands 
unperformed,  and  therefore  secured,  subject  only  to  a  personal 
defence,  as  it  is  happily  called  by  Mr.  Ames.  2  Ames,  Bills  &  - 
Notes,  811.  But  the  very  meaning  of  a  personal  defence  is,  that 
it  does  not  accompany  the  note  into  all  hands,  but  only  into  those  (' 
which  are  in  no  better  position  than  the  person  against  whom  it 
has  accrued.  Like  fraud  or  duress  bj"^  threats,  it  leaves  the  legal 
transaction  still  in  full  force,  and  only  furnishes  a  reason  why  a 
particular  person  should  not  be  allowed  to  insist  upon  it.  It  "all 
proceeds  upon  an  argumentum  ad  hominem.  It  is  saying,  you  have 
the  title,  but  you  shall  not  be  heard  in  a  court  of  justice  to  enforce 
It  against  good  faith  and  conscience."     Eyre,  C.  J.,  in  Collins  v. 
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Martin,  1  B.  &  P.  648,  651,  cited  by  Shaw,  C.  J.,  in  Wheeler  v.  Guild, 
20  Rck.  545,  551.  , 

Anbther  argument  drawn  from  the  registry  laws    deserves  con-  I 
sideration.      A  mortgage  cannot   be    extinguished  more    effectually  1 
than  by  a  release.     Yet  we  presume  that  it  hardly  would  be  argued 
that  an  unrecorded  release  would  be  valid  as   against  a  purchaser 
of  the  mortgage  before  maturity  and  without  notice.     As  was  said  in 
a  case  which  settled  the  law  for  Massachusetts,  "  a  prior  unrecorded 
deed  has  no  effect  except  as  between  the  parties  to  it,   and  others  i 
having  notice  of  it.  .  .  .  It  is  the  policy  of  our  laws  that  a  purchaser 
of  land,  by  examining  the  registry  of  deeds,  njay  ascertain  the  title 
of  his  grantor.    If  there  is  no  recorded  deed,  he  has  the  right  to 
assume  that  the  record  title  is  the  true  title.    The  law  has  established  \ 
the  rule,    for  the  protection  of  creditors  and    purchasers,   that  an  | 
unrecorded  deed,  if  unknown  to  them,  is  as  to  them  a  mere  nullity."  \ 
Dow  V.  Whitney,  147  Mass.  1,6.     It  might  be  thought  that  the  same 
considerations  apply  to  a  quasi  discharge  by  payment  of  the  wliole 
amount  in  advance.     The  mortgagor  may  have  an  entry  made  on  the 
margin  of  the  record  of  the  mortgage.    Pub.  Sts.  c.  120,  §§  24,  25 
When   no  such  entry  is  made,   and  the  registry  contains  no  notice, 
6f  payment  of  any  kind,  it  would  seem  that  one  to  whom  the  mort-| 
gagee  produces  the  note  not  yet  due  and  the  mortgage  for  sale  has  the 
same  right  to  assume  that  the  record  title  is  the  true  title  that  he  ) 
would  have  had  in  the  case  of  an  unrecorded  release.     If  the  note  wercY 
overdue,  that  would  be  notice,  or  would  put  the  purchaser  in  tb 
position  of  one  having  actual  notice,  and  therefore  in  that  case  thi 
registry  laws  would  not  help  him. 

In  Grover  v.  Flye,  5  Allen,  543,  the  demandant  claimed  title  under 
a  sale  of  an  equity  of  redemption  on  execution.  In  fact,  the  mortgage 
had  been  paid  in  full  before  it  was  due,  but  the  record  did  not  disclose 
the  payment,  and  neither  the  officer  nor  the  demandant  had  notice 
of  it.  The  court  held  that  the  rule  was  the  same  that  it  would  have 
been  between  the  original  parties.  In  such  a  case  the  purchaser, 
of  course,  does  not  claim  as  indorsee  or  holder  of  the  mortgage  note. 
We  accept  the  authority  of  the  decision  so  far  as  it  goes.  But  if  it  is 
not  to  be  distinguished  satisfactorily  from  one  like  the  present,  so  far 
as  the  argument  from  the  registry  laws  is  concerned,  it  has  no  bearing 
on  the  considerations  first  stated,  and  those  are  sufficient  to  dispose 
of  the  case.  It  follows  that  the  decree  sustaining  the  mortgage  in  the  | 
hands  of  the  defendant  Davis,  and  limiting  the  plaintiff  to  a  right  to 
redeem,  was  correct.  Decree  affirmed.      ^ 
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ALLENDORFF  v.   GAUGENGIGL. 

SuPBEME  Judicial  Court,  Massachusetts,  1888. 

[146  Mass.  542.] 

[Contract  for  breach  of  an  agreement  in  writing,  dated  November 
12,  1887,  by  the  plaintiff  to  sell  and  by  the  defendant  to  buy,  at  a  price 
named,  a  certain  parcel  of  land  in  Brockton.  The  issue  was  whether 
the  plaintiff  could  make  a  good  title.  The  case  was  submitted  to  the 
Superior  Court,  and,  after  judgment  for  the  defendant,  to  this  court  on 
appeal,  upon  an  agreed  statement  of  facts,  the  essential  points  in  which 
appear  in  the  opinion  below.J 

C.  Allen,  J.  The  original  title  was  in  Mrs.  Young,  and  the 
plaintiff's  title  depends  on  the  question  whetjier  her  title  was  conveyed 
by  the  mortgage  of  December  26,  1876.  She  was  not  a  party  to  the 
earlier  part  of  the  mortgage,  and  her  participation  in  it  as  a  grantor 
was  limited  to  the  clause  near  the  end,  wherein  she  relinquished  her 
right  in  the  premises  to  the  grantee,  and  released  to  the  grantee  and 
his  heirs  and  assigns  all  right  of  dower  and  homestead.  Her  relin- 
quishment of  her  general  title  was  merely  to  the  grantee,  and  not  to  his 
heirs  and  assigns.  The  suggestions  of  the  plaintiff's  counsel  that  the 
word  "  grantee "  included  the  grantee  and  his  heirs  and  assigns,  and 
that  the  words  "heirs  and  assigns,"  used  later,  may  be  taken  as 
referring  back  so  that  the  relinquishment  to  the  grantee  included  his 
heirs  and  assigns,  are  quite  inadmissible.  So  also  the  suggestion  that 
she  was  a  party  to  the  power  of  sale  in  the  mortgage,  and  that  her 
title  was  concluded  by  the  exercise  of  that  power.  The  mortgage 
therefore  only  included  a  life  estate  in  the  lot  now  in  question^;  and  the 
title  offered  by  the  plaintiff  is  not  good.  Bruce  v.  Wood,  1  Met, 
542 ;  Raymond  v.  Holden,  2  Cush.  264. 

Judgment  affirmed. 


ROBT  V.  MAISET.  13 

ELLITHORPE  v.  DEWING. 

Supreme  Court,  Vermont,  1813. 

[1  D.  Chip.  141.] 

Ejectment.  It  was  insisted  by  the  counsel  for  tiie  defendant,  that 
Whitnej',  having  while  in  possession,  although  a  mortgagor,  surrendered 
the  premises  in  dispute  to  the  defendant,  it  must  be  considered  as  an 
amicable,  settlement  of  the  boundaries  which  was  binding  on  the 
plaintiflF.  And  further,  that  the  deed  of  release  from  Whitney  to  the 
plaintiff,  having  been  made  while  the  defendant  was  in  possession 
of  the  premises,  claiming  adverse  both  to  Whitney  and  the  plaintiff, 
was  void,  being  within  the  act  of  October,  1807,  to  prevent  fraudulent 
speculations  and  sales  of  choses  in  action, 

Br  THE  CoDET.  A  mortgagor  cannot  effectually  surrender  or  pass 
any  right  of  the  mortgagee  in  the  premises.  A  release  of  the  equity 
of  redemption  to  the  mortgagee  in  whom  is  the  legal  title  is  not  within 
the  act  referred  to.  Beside,  it  is  not  necessary  to  show  the  release. 
The  condition  of  the  mortgage  having  been  broken,  the  plaintiflPs  claim 
is  not  founded  on  the  release,  but  on  the  original  mortgage  deed  which 
was  made  previous  to  the  defendant's  possession.  The  release  is  of  an 
equitable  right  only  —  it  adds  nothing  to  the  plaintiff's  legal  title. 

Verdict  for  the  plaintiff. 


ROBY  V.  MAISEY 

King's  Bench,  1828. 

[8  B.  #•  C.  767.] 

Ejectment.  At  the  trial  before  Gaselee,  J.,  at  the  last  Gloucester 
Summer  Assizes,  it  appeared  that  the  premises  had  been  mortgaged  in 
feebyjhe  defendant  to  the  lessor  of  tl^A  plainHff^  that  the  mortgage 
was  forfeited,  and  that  the  defendant  remained  in  possession.  The 
usual  evidence  of  the  mortgage  ^gfidrJras,gi,Yfi)?»hulLj|;^r.e..ws^'^'^"-pi''^ 

"^oi  any  demand  of  possessioflJiJpon  this  it  was  contended^_that  the 
plamtitf  oUj^llt   to   be  nonsaUfid.;    out  tne  learned  judgglj^^sfited-^ 

"Terdict  fur  LUy  pMufiff,  with  liberty  fojhedefandant  to  move  to  enter 

'aTnSSsuiE'""    ''      -•--'- 

Lord  Tenteeden,  C.  J.     The  mortgagor  is  not  in  the  situation  of 
tenant  at  all,  orat  all  events,  he  is  not  more  than  tenant 
but  in  a  peculiar  "cE^acterTand  liarb' 
trespasser  at  the  option  of  the  mortgagBG? 

1  Under  the  original  common  law  view  the  right  of  the  mortgagee  to  take  im- 
mediate possession  was  unquestioned.  Smartle  v.  Williams,  1  Salk.  245 ;  Thunder 
V.  Belcher,  3  East,  449.  —  Ed. 
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DOE,  DEMISE,  OF  SHUTE  v.  GRIMES. 

Supreme  Codrt,  Indiana,  1843. 

[7  Blackf.  1.] 

Appeal  from  the  Wayne  Circuit  Court. 

Sullivan,  J.  This  was  an  action  of  ejectment  brought  by  a  mort- 
gagee against  a  mortgagor.  Plea,  not  guilty.  The  mortgage-deed  was 
dated  August  the  21st,  1841,  and  was  made  to  secure  the  payment 
of  4,100  dollars  in  three  j^ears  from  its  date.  The  suit  was  com- 
menced before  default  in  the  paj'ment  of  the  mortgage-mpney,  and  the 
only  question  in  the  case  is,  whether  ejectment  may  be  maintained  by 
a  mortgagee  against  a  mortgagor  before  default,  where  the  mortgage- 
deed  is  silent  as  to  the  possession.  The  Circuit  Court  gave  judgment 
for  the  defendant,  and  the  plaintiff  appealed  to  this  Court. 

The  law,  we  think,  is  well  settled  that  the  mortgagee,  by  virtue  of 
his  mortgage,  becomes  the  legal  owner  of  the  premises,  and  is  conse- 
quently entitled  at  law  to  the  immediate  possession,  unless  there  be  an 
agreement  between  the  parties,  expressed  in  the  contract,  or  plainly  in- 
ferable from  it,  that  the  mortgagor  shall  remain  in  possession.  Coote  on 
Mort.  342,  351 ;  1  Powell  on  Mort.  158,  n. ;  3  id.  1152 ;  4  Kent,  155. 
In  Birch  v.  Wright,  1  T.  R.  378,  Buller,  J.,  says,  "  The  mortgagee  has 
a  right  to  the  actual  possession  whenever  he  pleases;  he  may  bring  his 
ejectment  at  any  moment  that  he  will ;  and  he  is  entitled  to  the  estate  as 
it  is  with  all  the  crops  growing  on  it."  And  in  Colman  v.  Packard,  16 
Mass.  39,  the  Court  said  that  it  had  long  been  settled  and  well  known, 
that  a  mortgagee  had  a  right  to  immediate  possession  of  the  mortgaged 
premises ;  and  yet,  said  the  Court,  "  parties  still  go  on  making  mort- 
gages without  any  covenant  respecting  the  possession,  although  it  is 
intended  that  the  mortgagor  shall  remain  in  possession  until  the  condi- 
tion is  broken."  Courts  of  equity  also  acknowledge  the  right  of  the 
mortgagee  to  the  possession,  and  will  not,  it  seems,  interfere  to  pre- 
vent him  from  pursuing  his  legal  remedy.  Cholmondeley  v.  Clinton, 
2  Merivale,  359  ;  Williams  v.  Medlicot,  6  Price,  495. 

Per  Curiam.  The  judgment  is  reversed  with  costs.  Cause  re- 
manded, &c.  1 

1  This  represents  the  law  in  many  American  jurisdictions.  Woodward  v.  Parsons 
59  Ala.  625 ;  Rockwell  ».  Bradley,  2  Conn.  1  ;  Polhill  v.  Brown,  84  Ga.  338  ;  Hol- 
hrook  V.  Greene,  98  Me.  171  ;  Mayor  v.  Grph,  101  Md.  560;  Lacey  v.  Holbrook,  11 
Met.  458  ;  Pettengill  v.  Evans,  5  N.  H.  54 ;  Soper  v.  Guernsey,  77  Pa.  250;  Stedman 
V.  Gassett,  18  Vt.  346.  — Ed. 
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WILKINSON  V.   HALL. 

Common  Pleas,  1837. 

[SBing.N.  C.  508.1] 

This  was  an  action  of  debt  upon  the  statute  4  Geo.  II.,  c.  28,  s.  1, 
bi-ought  by  the  plaintiff,  who  claimed  as  one  of  two  tenants  in  common 
in  fee  of  a  wharf  and  warehouse,  called  Botolph  Wharf,  or  Botolph 
Quaj-,  in  the  citj'  of  London,  against  the  defendants,  as  tenants  of 
same  premises,  to  recover  double  the  J'early  value  of  one  undivided 
moiety  of  the  same  premises,  which  it  was  alleged  tlie  defendants  had 
wrongfully  held  over  after  the  service  upon  them  of  notice  to  quit  and 
demand  of  possession.  The  plaintiff  before  demise  made  bj-  him  to  the 
defendant  had  mortgaged  his  interest  to  one  Ellis  in  fee  who  had  by 
clause  in  the  deed  made  a  redemise  to  the  plaintiff. 

Vatjghan,  J.  Looking  at  this  agreement,  I  can  see  nothing  in  it 
that  points  to  a  yearly  taking;  on  the  contrar}',  the  reservation  of  rent, 
and  other  stipulations,  plainl3-  show  that  the  letting  was  b^-  the  quarter 
only.  Whether  such  a  holding  comes  within  the  enactment  of  Geo.  II. 
is  a  grave  question,  which  I  do  not  decide  ;  but  I  have  no  doubt  that 
an  action  for  use  and  occupation  lies.  The  deed  shows  a  studious 
anxiety  to  give  a  legal  right  to  the  mortgagor  to  hold  the  premises  till 
the  j'ear  1840,  notwithstanding  the  conveyance  to  Wynn  Ellis  in  fee. 
In  modern  times  it  has  been  usual  to  insert  these  special  provisos  in 
mortgage  deeds,  and  the  effect  of  them  is  to  give  the  mortgagor  com- 
plete control  over  the  property  as  tenant  for  years,  to  the  mortgagee. 
Then,  to  support  the  action  for  use  and  occupation,  the  plaintiff  must 
show  an  occupation  bj'  the  defendant ;  the  value  of  the  premises  ;  and 
that  the  defendant  occupied  by  permission  of  the  plaintiff.  The  two 
first  points  are  not  contested  here,  and  the  last  must  be  Implied  from 
the  situation  and  conduct  of  these  parties. 

Judgment  for  plaintiff. ' 


WALES  V.   MELLEN. 
Supreme  Judicial  Court,  Massachusetts,  1854. 

[1  Gray,  512.] 

[Writ  of  entry  to  obtain  possession  of  land  described  in  a  mortgage 
from  the  tenant  to  the  demandant.  Dewet,  J.,  before  whom  the  case 
was  tried,  reserved  the  question,  whether  the  action  could  be  maiu- 

1  Only  the  opinion  of  Vaughan,  J.  ia  printed ;  the  court  was  nnanimons.  —  Ed. 

2  The  situation  when  there  is  virtual  redemise  to  the  mortgagor  is  discussed  in 
Prinhom  v.  Souster,  8  Exch.  763 ;  Whitaker  v.  Halls,  7  Binp;.  322 ;  Grandin  v.  Hurt, 
80  Ala.  116  ;  Bean  v.  Mayo,  5  Me.  89 ;  George's  Creek  C.  &  I.  Co.  v.  Detmolfl,  1  Md. 
225 ;  riagg  v.  Flagg,  11  Pick.  475.  —Ed. 
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tained  before  condition  broken,  for  tlie  consideration  of  the  full  court. 
Tiie  facts  appear  in  the  opinion.] 

Metcalf,  J.  There  is  no  doubt  that  by  our  law  a  mortgagee^may 
take  possession  and  eject  thejCLQiigagQr»Jti£iojie--Coiuliiian  J)rokenrnn^ 

qes»--tbHnrtS~an~agTCement_betwe^^  Newall  v. 

-Wright, -rMaisTIBo  ;  Eev.  Sts."cri077T9r~Such  is  also  Tihe  law  of 
New  Hampshire  ancl  Maine.     But  an  agreement  by  the  mortgagee, 
that  the  mortgagor  may  remain  in  possession  until  condition  broken,    i 
need  not  be  expressly  set  forth  in  the  mortgage,  nor  in  any  other /l 
writing.    Whenever  it  appears  by  necessary  implication  from  the  terms^i 
of  the  condition  of  the  mortgage,  that  it  must  have  been  the  under*  / 
standing  of  the  parties  that  the  mortgagor  should  retain  possession^ 
the  mortgagee  can  neither  enter  and  expel  the  mortgagor,  nor  maintaiiy 
a  writ  of  entry  against  him,  before  condition  broken  or  waste  com- 

\  mitted.  Hartshorn  v.  Hubbard,  2  N.  H.  453  ;  Flanders  v.  Laraphear, 
9  N.  H.  201 ;  Rhoades  v.  Parker,  10  N.  H.  83  ;  Lamb  v.  Foss,  21 
Maine,  240 ;  Clay  v.  Wren,  34  Maine,  187.  In  the  case  now  before 
us,  it  is  set  forth,  in  the  preamble  to  the  condition  of  the  mortgage, 
that  the  said  Hannah  had  conveyed  the  demanded  premises  to  the  said 
Nathaniel  K.  "  for  her  future  maintenance  and  support,"  and  that  the 
said  Nathaniel  K.  had,  "  at  the  same  time,  reconveyed  the  same  prem- 

j  ises  to  said  Hannah,  as  security  for  such  maintenance  and  support." 

f  Then  follows  the  condition,  that  the  tenant  shall  maintain  the  demand- 
ant, in  sickness  and  in  health,  by  providing  all  things  necessary  for  her 
comfort  and  support,  and  at  her  decease  give  her  a  decent  burial.  We 
are  of  opinion,  upon  the  reason  of  the  matter,  as  well  as  upon  the  de- 
cisions above  cited,  that  it  is  a  necessarj'  implication  from  the  terms  of 
this  preamble  and  condition,  that  the  tenant  should  retain  possession 
of  the  demanded  premises  while  he  should  perform,  from  time  to  time, 
the  acts,  the  performance  of  which  the  mortgage  was  intended  to  secure. 
By  taking  the  demanded  premises  from  him,  the  demandant  would  prob- 
ably prevent  him  from  carr^'ing  into  effect  the  purpose  for  which  alone 
the  mortgage  is  expressed  to  be  made. 

The  demandant's  counsel  relied  on  the  Case  of  Colman  v.  Packard, 
16  Mass.  39,  as  a  conclusive  authority  for  the  maintenance  of  this  ac- 
tion. But  in  that  case,  though  it  much  resembles  this,  the  doctrine, 
which  we  now  adopt  and  apply,  was  not  considered.  The  points  there 
discussed  and  decided  were,  ,that  the  mortgagee  was  entitled  to  posses- 
sion, before  condition  broken,  unless  there  was  a  written  agreement  to 
the  contrary ;  and  that  parol  evidence  of  such  agreement  was  inad- 
missible. And  these  points  were  rightly  decided.  But  in  applying  the 
first  of  those  points  to  the  facts  of  that  case,  the  doctrine  of  an  agree- 
ment necessarily  implied  from  the  terms  of  the  condition  of  the  mortgage 
was  overlooked.  Demandant  nonsuit} 

1  The  right  of  the  mortgagor  to  retain  possession  was  implied  from  the  circum- 
stances in  Clay  v.  Wren,  34  Me.  187,  and  Rhodes  v.  Parker,  10  N.  H.  83.  —  Ed. 
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NUGENT  V.  RTLEY. 

Supreme  Court,  Massachusetts,  1840. 

[1  Met.  117.] 


Shaw,  C.  J.  The  first  and  principal  question  in  this  case  is, 
whether  the  construction  of  the  lease  in  question  was  correct.  The 
judge  instructed  the  jury,  that  the  lease  described  in  the  case  consti- 
tuted an  interest  or  term  defeasible  on  a  condition,  and  therefore 
had  the  character  of  a  mortgage.  The  instrument  purports  to  be  an 
indenture,  but  was  executed  by  the  lessor  only.  It  is  a  common 
l,ease  of  tenements  for  seven  and  a  half  years,  acknowledged  and 
recorded.  It  recites  that  the  lessee  has  paid  178.64  in  full  for  the 
rent  for  the  whole  term.  Then  comes  this  clause.  "And  the  lessee 
covenants,  promises,  and  agrees  to  reconvey  said  premises  to  the 
lessor,  upon  the  payment  of  the  aforesaid  sum  and  interest  thereon." 
It  has  often  been  held,  that  where,  upon  a  conveyance  of  an  estate  or 
interest  in  land,  there  is  a  stipulation  in  the  deed  itself  or  in  any 
separate  dfjfid,,  Aji:ftMiA<i«a^-a*  ffa^^cmffTp^^fin^y/rii^<1''!^i^^^  with  the 

({onvey;aii£'&-o-'3^"tr^^HS3CTTon,  TEhaT  the  estate  ^all  be  reconveyed,  upon 
■thfi  pff y '-"n"i--«fe-'"'f'"tfy7'3^^^ "«^''p^i^  "consfiTutes  a  defeasance,  as 
much  aa  if  thpi  trnrdn  wrrr  "nn  r-nrttlitipn,"  nr  ''prnviflrjJimTrYfr) " 
&c.  Taylor  v.  "Weld,  5  Mass.  109;  Carey  v.  Rawson,  SMassTTSgr 
Scott  V.  McFarland,  13  Mass.  310.  This  rule  is  most  frequently 
applied  to  the  case  of  conveyances  in  fee,  but  a  conveyance  for  life  or 
years  falls  within  the  same  principle. 

Being    then     n     nr,n-tTnynr,nn    fni-    n     ^;pT'm^  g^    yoora      <1  jf  Qd  ai  V»1o    upOn    a 

— — '«SSti5J2!E!!?^  ''e^^tion   of    tne~'pgrtreg~-i'8-~tbat   or'inwtgagor   and 

--^mojigagee*..,.,-™!!! — ™._™^„.  ^'™"'  "™~""--  - 

In  the  present  case  there  is  no  covenant,  technically,  on  the  part  of 
the  lessee,  to  reconvey  upon  condition,  because  he  has  not  executed 
the  instrument;  but  being  inserted  in  the  same  conveyance  which 
raises  the  term  and  leases  the  estate,  it  enures  by  way  of  condition; 
and  the  lessee,  by  accepting  the  deed,  in  the  forjn  of  an  indenture, 
but  in  effect  a  deed  poll,  becomes  bound  by  the  condition. 

The  parties  then  standing  in  the  relation  of  mortgagor  and  mort' 
gagee,  all  the  rights  and  duties  incident  to  that  relation  attach  to 
them.  The  mortgagee,  being  in  possession  and  taking  the  rents  and 
profits,  must  upon  redemption  account  ff]r  \he.m.  as  payment,  first  to 
keep  down  the  interest,  and  the  surplus,  if  any,  towards  the  princi- 
pal.    Newa,ll  V.  Wright,  3  Mass.  138. 

Another  important  consequence  is,  that  in  this  case,  if  the  $78.64 
is  paid  at  any  time  during  the  term,  the  condition  is  saved  at  law, 
the  estate  for  years  created  by  the  lease  is  defeated,  and  the  lessor  is 
in  of  his  old  estate ;  whereas,  in  the  common  case,  if  the  money  is 
not  paid  within  the  time,  the  condition  is  broken  at  law,  the  estate  of 
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the  mortgagor  is  reduced  to  an  equity  of  redemption,  and  he  must 
have  a  bill  to  redeem,  in  order  to  restore  him  to  his  estate. 

The  rents  and  profits,  received  by  a  mortgagee  in  possession,  either 
before  or  after  condition  broken,  are  so  exclusively  appropriated  by 
law,  without  any  act  of  the  parties,  to  the  payment  of  the  interest 
and  principal  of  the  debt,  or  sum  to  be  paid,  in  order  to  defeat  the 
estate,  that  when  they  amount  to  a  sufficient  sum  to  extinguish  the 
debt,  including  such  principal  and  interest,  the  debt  is  de  facto  paid. 
If  this  occurs  before  condition  broken,  the  estate  is  defeated,  and  the 
mortgagor  may  enter. 

In  the  present  case,  it  is  found  that  the  defendant  had  received,  of 
the  rents  and  profits  of  this  estate,  a  sum  much  more  than  sufficient 
to  pay  the  $78. 64,  and  interest,  together  with  repairs  and  all  costs, 
charges,  and  expenses  of  every  kind;  and  this  being  before  breach 
of  condition,  the  lease  was  determined. 

Then  comes  the  question,  whether  the  plaintiff  can  recover  the 
surplus,  over  and  above  the  payment  of  his  debt,  in  an  action  for 
money  had  and  received.  Had  the  defendant  occupied  the  estate 
himself,  it  would  have  presented  a  question  of  more  difficulty.  But 
the  case  finds  that  he  let  out  the  estate  to  others,  and  received  the 
rents.  All  that  he  received  after  his  debt  was  paid,  he  could  not 
receive  as  mortgagee,  because  his  term  then  expired.  He  received 
_Jt-t[s  money,  to  which  the  plaintiff,  in  good  conscience,  was  entitled. 
He  then  received  it  to  his  use,  and  this  action  will  lie  for  it. 

It  was  said  that  the  remedy  of  the  plaintiff  should  be  sought  for  on 
the  covenant  of  the  lessee.  Probably  the  counsel  for  the  defendant 
did  not  advert  to  the  fact,  that  the  deed  is  not  executed  by  the  de- 
fendant, so  that  there  is  no  covenant,  technically,  on  his  part.  Per- 
haps the  acceptance  of  a  deed  poll  would  create  an  express  promise 
on  the  part  of  the  grantee,  to  perform  acts  on  his  part  stipulated  in 
the  deed  to  be  performed.  Goodwin  v.  Gilbert,  9  Mass.  510.  When 
such  promise  results  in  nothing  more  than  a  duty  to  pay  money, 
general  indebitatus  assumpsit  will  lie. 

But  there  is  another  consideration  applicable  to  this  objection. 
There  is  no  stipulation,  on  the  part  of  the  lessee,  to  account  for  the 
surplus  rents,  after  the  debt  is  paid,  but  only  to  reconvey  the  estate, 
when  it  is  paid.  If  he  received  rents  after  his  debt  was  paid,  he 
received  money  which  equitably  belonged  to  the  plaintiff,  and  the 
duty  of  paying  it  results  and  raises  a  promise  implied  by  law,  to 
enforce  which  this  is  the  proppr  form  of  action. 

Judgment  on  the  verdict. 
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TOOMER  V.   RANDOLPH. 

SoPREME  Court,  Alabama,  1877. 

[60  Ala.  356.] 

Appeal  from  the  Circuit  Court  of  Hale. 

The  record  .does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  the  appellants,  suing  as  partners, 
against  Philip  B.  Cabell;  and  was  commenced  by  attachment,  sued 
out  on  tne  ground  of  the  defendant's  non-residence.  The  affidavit 
for  the  attachment  was  made  on  thfe  26th  January,  1876,  before  a 
justice  of  the  peace  of  the  city  and  county  of  Mobile,  by  whom  also 
the  attachment  bond  ,was  taken  and  approved ;  and  it  is  recited  in  the 
bond  that  the  attachment  has  been  obtained,  returnable  to  the  next 
term  of  the  Circuit  Court  of  Hale.  The  attachment  set  out  in  the 
record,  which  is  dated  the  29th  February,  1876,  was  issued  by  the 
clerk  of  the  Circuit  Court  of  Hale,  and  was  executed  by  summoning 
T.  B.  Randolph,  by  process  of  garnishment,  as  the  debtor  of  said 
Cabell.  The  plaintiffs'  cause  of  action  was  the  defendant's  promis- 
sory note  for  $706.84,  dated  the  25th  February,  1874,  and  payable  to 
the  plaintiffs,  at  their  office  in  Mobile,  on  or  before  the  1st  December, 
1874.  The  garnishee  appeared,  in  answer  to  the  summons,  and  filed 
the  following  answer : 

"  On  or  about  the  28th  December,  187.0,  this  garnishee  loaned  to 
said  P.  B.  Cabell  the  sum  of  $5,000;  for  which  said  Cabell  con- 
tracted and  agreed  to  pay  him  ten  per  cent  per  annum  interest 
thereon;  and  said  Cabell  paid  interest  on  said  loan,  according  to 
said  contract,  up  to  1st  .January,  1873.  At  the  time  of  making  said 
loan  to  said  Cabell,  he,  the  said  Cabell,  executed  to  this  garnishee 
his  promissory  note,  secured  by  a  niortgage,  with  power  of  sale,  upon 
the  following  lands,"  describing  them;  "a  copy  of  which  mortgage 
is  hereto  attached  as  a  part  of  this  answer,  and  referred  to  as  a  part 
of  this  answer.  Said  Cabell  failed  to  pay  any  interest  on  said  loan, 
after  the  1st  January,  1873;  and  thereupon,  on  or  about  the  1st 
January,  1875,  garnishee  took  possession  of  said  land  under  said 
'mortgage,  and  rented  it  for  the  year  1875,  for  fourteen  bales  of 
cotton ;  of  which  rent,  he  collected  twelve  bales,  and  sold  them  on  or 
about  the  Ist  November,  1875,  the  net  pupceeds  amounting  to  $720, 
which  was  received  by  this  garnishee;  and  the  other  two  bales 
garnishee  paid  and  allowed  to  the  tenant,  Sylvester  Robinson,  for 
repairing  gin-house  and  screw.  Afterwards,  on  or  about  the  6th 
December,  1875,  garnishee  proceeded  to  advertise  and  sell  said  real 
property,  for  the  satisfaction  of  said  debt,  in  accordance  with  the 
power  of  sale  in  said  mortgage ;  and  at  the  sale  thereof,  on  the  6th 
December,  1875,  had  the  same  bid  in  for  him,  by  his  attorney,  for 
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the  sum  of  $6,651.43,  there  being  no  other  bid  for  said  property. 
Garnishee  conveyed  said  lands,  by  deed,  to  one  P.  A.  Tutwiler,  for 
a  consideration  of  $6,651.43,  and  said  Tutwiler  immediately  recon- 
veyed  said  lauds  to  him,  for  $6,651.43;  but  no  money  was  paid  by 
said  Tutwiler  to  garnishee,  nor  by  garnishee  to  said  Tutwiler.  Gar- 
nishee had  paid  out  on  said  land,  taxes  for  1874,  $100;  taxes  for 
1875,  $100.72;  advertising  sale  of  said  property,  $12;  auctioneer's 
fee,  $5 ;  and  the  interest  on  said  mortgage  debt,  at  the  time  of  the 
sale,  was  $1,464.59;  and  there  was  due  from  this  garnishee  to  said 
Cabell,  as  a  credit  on  said  mortgage  debt,  the  sum  of  $35,  for  a  cow 
bought  of  him.  Plaintiffs  hold  a  second  mortgage  on  said  lands. 
Garnishee  does  not  deny  their  right,  or  the  right  of  the  defendant  in 
attachment,  to  redeem  said  property,  or  to  have  the  rent  referred  %o 
appropriated,  pro  tanto,  in  extinguishment  of  said  debt ;  and  he  is 
and  has  been  willing,  and  has  offered,  to  take  in  redemption  thereof 
less  than  the  amount  actually  due,  deducting  said  rents,  and  now 
offers  to  do  so.  Otherwise  than  as  may  be  shown  by  the  above 
statement  of  facts,  garnishee  is  not  now,  and  was  not  at  the  time  of 
the  service  of  the  garnishment  in  this  case,  indebted  to  the  said 
P.  B.  Cabell,  nor  did  he  have  any  effects,  goods,  &c.,  belonging  to 
said  defendant,  in  his  possession,  or  under  his  control." 

On  this  answer,  the  court  refused  to  render  a  judgment  against  the 
garnishee,  and  discharged  him;  and  this  judgment  is  now  assigned 
as  error  by  the  plaintiffs  in  attachment. 

Brickell,  C.  J.  A  mortgagee,  if  there  is  not  in  the  mortgage  a 
stipulation  to  the  contrary,  or  a  reservation  by  the  mortgagor  of  pos- 
session until  default  in  the  payment  of  the  mortgage  debt,  has  the  ' 
immediate  right  of  entry,  and  may  eject  the  mortgagor  or  his  tenants. 
Duval  V.  McLoskey,  1  Ala.  737;  Welsh  v.  Phillips,  54  Ala.  309. 
The  theory  of  a  mortgage,  prevailing  in  this  State,  is  that,  STT^g 
it  creates  in  the  mortgagee  a  direct,  immediate  estate  in  the  land  — 
a  fee  simple,  unless  otherwise  expressly  limited.  The  estate  is  con- 
ditional —  annexed  to  the  fee  is  a  condition,  which  may  defeat  it. 
If  the  mortgagor,  not  having  reserved  the  right  of  possession  until 
default  in  the  performance  of  the  condition,  remains  in  possession, 
he  is  the  mere  tenant  at  will  of  the  mortgagee.  After  the  law-day, 
and  default  in  the  performance  of  the  condition,  the  estate  vests 
absolutely  in  the  mortgagee  —  the  fee  is  freed  from  the  condition 
annexed  to  it.  Nothing  remains  in  the  mortgagor  but  the  equity  of 
redemption,  of  which,  as»between  mortgagor  and  mortgagee,  courts 
of  law  do  not  take  notice.  Before  default,  all  that  remains  in  him 
is  the  right  to  perform  the  condition,  and  thereby  restore  his  original 
estate.  Paulling  v.  Barron,  32  Ala.  11 ;  Barker  v.  Bell,  37  Ala.°358; 
Welsh  V,  Phillips,  supra. 

In  courts  of  equity,  the  theory  of  a  mortgage  is,  that  until  fore- 
closure it  is  a  mere  security  for  a  debt,  the  mortgagor  continuing  the 
real  owner  of  the  fee.     From  this  theory  results  the  genera!  principle, 
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that  a  mortgagee  in  possession,  before  or  after  default  in  the  pay- 
ment of  the  mortgage  debt,  and  before  foreclosure,  is  a  trustee  of  the 
rents  and  profits  for  the  mortgagor,  and  bound  to  apply  them  in 
extinguishment  of  the  mortgage  debt.  Davis  v.  Lassiter,  20  Ala. 
561;  2  "Wash.  Real  Prop.  221,  §  9.  All  reasonable  expenditures  for 
taxes,  necessary  repairs,  and  other  necessary  expenses  incurred  on 
account  of  the  estate,  the  mortgagee  is  allowed  to  retain  from  the 
rents  and  profits ;  and  it  is  the  balance  only  which  may  be  applied  in 
extinguishment  of  the  mortgage  debt.  An  accounting  is  necessary 
to  the  ascertainment  of  the  balance.  The  law  does  not  apply  the 
balance  of  the  rents  and  profits  to  the  mortgage  debt;  for,  at  law, 
they  accrue  to  the  mortgagee,  as  the  owner  of  the  legal  estate.  It  is 
in  equity  only  the  application  is  made,  in. the  nature  of  an  equitable 
set-ofC,  and  as  an  incident  to  the  right  of  redemption.  Hubbell  v. 
Moulson,  53  N.  Y.  225. 

2.  If  it  is  admitted  that  the  mortgagor,  notwithstanding  the  second 
mortgage  to  the  appellants,  has  a  right  to  compel  the  application  of 
the  rents  received  by  the  appellee  while  in  possession,  to  the  pay- 
ment of  the  mortgage  debt,  the  remedy  is  exclusively  in  equity,  and 
is  incidental  to  the  right  of  redemption.  In  a  court  of  law,  the 
appellee  is  regarded  as  having  received  only  and  simply  the  issues 
of  his  own  estate.  A  garnishment  is  strictly  a  legal  proceeding, 
operating  only  on  the  rights  of  the  defendant  in  attachment  or  judg- 
ment, which  he  could  in  an  action  at  law  enforce  in  his  own  name. 
It  cannot  be  converted  into  a  method  of  drawing  within  the  juris- 
diction of  courts  of  law  matters  and  rights  of  purely  equitable  cog- 
nizance. Harrell  v.  Whitman,  19  Ala.  135;  Roby  v.  Labuzan,  21 
Ala.  60;  Godden  v.  Pierson,  42  Ala.  370;  Henry  v.  Murphy,  54 
Ala.  246. 

What  may  be  the  rights  of  the  appellants,  as  subsequent  mort- 
gagees, cannot  be  considered  or  determined  in  the  present  proceed- 
ing. A  garnishment  is  not  a  remedy  for  the  enforcement  of  any 
cause  of  action  vesting  only  in  the  creditor  suing  it  out.  Its  whole 
scope  and  operation  is  to  subject  legal  demands  recoverable  only  by 
the  debtor,  or  property  of  his  which  is  subject  to  execution.  Henry 
V.  Murphy,  supra;  Thompson  v.  Wallace,  3  Ala.  132. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed.^ 

I  Accord:  Hubbell  v.  Moulson,  53  N.  Y.  225.— Ed. 
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Ex   PARTE   "WILSON. 
Chancery,  England,  1813. 

[2  Ves.  ^  B.  252.] 

The  Petition  stated  a  Mortgage  by  William  Adams  and  John  Stuart 
to  the  Petitioner  for  £1,000:  the  Premises  being  at  that  Time  under 
Lease ;  and  the  Mortgage  made  expressly  subject  and  without  Prejudice 
to  that  Lease;  that  the  principal  Sum  of  £1,000  and  a  considerable 
Arrear  of  Interest  was  due  to  the  Petitioner :  that  Adams  died  in  March, 
1811 ;  and  Stuart  became  Bankrupt  in  January-,  1812;  that  the  Peti- 
tioner gave  Notice  to  the  Tenant  in  Possession  to  pay  the  Rent  to  the 
Petitioner  only  :  but  notwithstanding  such  Notice,  and  that  the  Premises 
were  a  scanty  Security,  the  Assignees  had  received  the  Rent,  amounting 
to  £120  7s.  Ad. 

The  Petitipn  prayed,  that  the  Assignees  may  be  ordered  to  pay  to 
the  Petitioner  the  said  Sum  of  £120  7s.  Ad.  an  Account  of  the  Prin- 
cipal, Interest,  and  Costs,  the  usual  Order  for  Sale ;  and  that  the  Peti- 
tioner maj-  be  at  liberty  to  prove  for  the  Deflciencj'. 

The  Lokd  Chancellor.  Admitting  the  Decision  of  Moss  v.  Galli- 
more  to  be  sound  Law,  I  have  been  often  surprised  by  the  Statement, 
that  a  Mortgagor  was  receiving  the  Rents  for  the  Mortgagee.  That  is 
one  of  those  Cases,  which  have  led  me  to  doubt,  whether  Lord  Mans- 
field was  not  sometimes  applying,  as  the  Doctrine  of  a  Court  of  Equity, 
what  never  had  been  so.  In  the  Instance  of  a  Bill  filed  to  put  a  Term 
out  of  the  Waj',  which  may  be  represented  as  in  the  Nature  of  an  equi- 
table Ejectment,  the  Court  will  in  some  Cases  give  an  Account  of  the 
past  Rents :  but  a  Mortgagee  never  can  in  this  Court  make  the  Mort- 
gagor account  for  the  Rents  for  the  Time  past.  There  is  not  an 
Instance,  that  a  Mortgagee  has  per  directum  called  upon  the  Mortgagor 
to  account  for  the  Rents.  The  Consequence  is,  that  the  Mortgagor 
does  not  receive  the  Rents  for  the  Mortgagee. 

The  Petition  was  dismissed. 


^. 
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CHINNEEY  V.  BLACKBUENE. 

King's  Bench,  1^84. 

[1  H.  Blackstone,  117  n.] 

General  indebitatus  assumpsit  for  freight  of  goods. — Plea  general 
issue.  —  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on 
a  case,  which  stated,  that  b}-  an  indenture  of  assignment  dated  Jan- 
uary 4,  1783,  Robert  Merryfield,  in  consideration  of  £1,166  18s.  wiiich 
he  owed  to  the  plaintiff,  assigned  to  her  the  ship  B.  &c.  in  which  in- 
denture there  was  a  covenant  from  the  plaintiff  to  reassign  the  said 
ship,  &c.  to  Merryfield,  on  payment  of  £1,166  with  lawful  interest,  on 
or  before  the  10th  of  November  then  next  ensuing :  that  at  the  time  of 
the  execution  of  the  deed,  the  ship  was  in  the  River  Thames,  and  after- 
wards sailed  to  Portsmouth,  and  continued  there  till  the  middle  of  March 
following,  in  the  possession,  and  under  tlie  command  of  A,  B.  and  that 
the  plaintiff  did  not  then  take  possession :  that  Merryfield  navigated, 
Tictualled,  and  manned  the  ship,  as  owner  thereof,  at  his  own  expense, 
and  risk,  botli  from  England  to  Antigua,  and  on  her  return  from  thence : 
that  Merrj-field,  at  Antigua,  gave  the  command  of  her  to  Captain  Drys- 
dale,  and  sent  her  to  England,  with  orders  to  the  captain,  to  address 
himself  to  Messrs.  Dunlop  of  London,  merchants,  who  were  to  sell  her 
according  to  the  directions  contained  in  a  letter,  in  which  letter  Merryfield 
also  said,  "  Mrs.  Chinnery  has  a  demand  against  me,  for  near  £1,200 
sterling,  which  I  hope  to  remit  shortly  to  you,  or  Mrs.  Merryfield,  so 
as  to  pay  her ;  "  that  Messrs.  Dunlop  being  applied  to  as  consignees, 
lent  two  sums  of  £50  to  Captain  Drysdale,  declaring  thej-  should  con- 
sider him  as  responsible,  in  case  they  should  not  receive  the  same  by 
freight,  &c.  and  that  they  afterwards  received  the  money  from  Drysdale : 
that  the  ship  completed  the  delivery  of  the  cargo,  on  the  27th  of  Sep- 
tember, 1783;  that  the  plaintiff  took  possession  on  the  29th  Septem- 
ber following,  immediatelj'  on  receiving  information  of  her  arrival  in 
the  Thames ;  that  the  defendant  had  goods  from  Antigua  on  board,  the 
freight  of  which  amounted  to  £76  9s.  \\d.  for  the  recovery  of  which 
the  action  was  brought :  that  Captain  Drysdale  paid  for  lights,  custom- 
house dues,  and  for  clearing  the  ship,  which  the  plaintiff  repaid  him, 
and  also  paid  his  and  the  mariners'  wages,  for  the  voyage  from  Antigua, 
to  the  amount  of  £234  7s.  7c?.  after  she  took  possession  of  the  ship ; 
and  that  the  plaintiff  afterwards  sold  the  ship  by  auction  for  £710,  &c. 
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Lord  Mansfield.  The  justice  of  the  case  struck  me  forcibly  at  first, 
as  between  the  mortgagor  and  mortgagee :  but  the  mortgagor  is  no 
partj",  the  action  is  brought  after  the  mortgage,  against  a  person  who 
contracted  with  the  mortgagor.  This  action  must  be  founded  on  the 
idea,  that  the  mortgagor  in  possession  is  the  servant  and  agent  for  the 
mortgagee,  which  is  not  the  case.  Till  the  mortgagee  takes  possession, 
the  mortgagor  is  owner  to  all  the  world ;  he  bears  the  expenses,  and 
he  is  to  reap  the  profits. 


B.   Lien  Theory. 


RUNYAN  V.  MERSEREAU. 

Supreme  Coukt,  New  York,  1814. 

[11  Johns.  534.] 

Pee  Cueiam.  This  was  an  action  of  trespass,  gaare  clausum /regit. 
The  plaintiff  proved^  himself  in  possession  of.,  fhe^  locus  Jfi.  2i*a»^ud 
sBSWS'd'a"'title'cle'rived  under'a  judgment  against  one  Jame.sJLeoaaiaifc, 

'•'"wtm5;"Trappeare3,_  had  mortgaged  the  land  to  Joshua_Mersereau.  By 
the -pleadings,  tHe  question  presented  toTTie  "court  is,  whether  the  free- 
hold was  in  the  pkintiffj_who  had  purchased  the  equityoT  redemption, 
'tmderthe""jungment  against  the  mortgagor,  or  in  Joshua  Mersereau, 

'T;he  mortffiU'fie.-: — —..      "     "  "" ~— — — 

■"  "Courts  of  law,  both  here  and  in .  England,  have  gone  very  far 
towards,  if  not  the  full  length  of,  considering  mortgages,  at  law,  as  in 
equity,  mere  securities  for  money ;  and  the  mortgagee  as  having  only 
a  chattel  interest.    Lord  Mansfield  (Doug.  610)  says  a  mortgagee, 
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notwithstanding  the  form,  has  but  a  chattel,  and  the  mQr«^gngi>  is  nniy— 
^  a  SfiPiliritiyi».that  it  is  an  affront  to  commoirse'nse  to  aay  the  roort^agoj. 

is  not  the  rgaroHBer^  Mortgage3~"are  not  considered  as  conveyances" 

of  lancl  within  the  statute  of  frauds,  and  the  forgiving  the  debt,  with 
the  delivery  of  the  security,  is  holden  to  be  an  extinguishment  of  the 
mortgage.  Mortgages  will  pass  by  a  will  not  made  with  the  solem- 
nities of  the  statute  of  frauds.  The  assignment  of  the  debt,  or  forgiv- 
ing it,  even  by  parol,  draws  the  land  after  it,  as  a  consequence.  The 
debt  is  considered  the  principal,  and  the  land  as  an  incident  onlv 

The  interest  or  tlie  mortgagee  cannot  be  sold  under  execution.  It  is 
unnecessary  to  go  into  an  examination  of  the  cases  on  this  subject; 
they  have  been  repeatedly  reviewed  by  this  court.  3  Johns.  Cases, 
329;  1  Johns.,  Rep.  590;  4  Johns.  Rep.  42.  The  light  in  which 
mortgages  have  been  considered,  in  order  to  be  consistent,  necessarily 
leads  to  the  conclusion  that  the  freehold  must  be  considered  in  the 
plaintiff,  and  he,  of  course,  is  entitled  to  judgment. 

Judgment  for  the  plaintiff.^ 


WHITE  V.   RITTENMYER. 

Supreme  Court,  Iowa,  1870. 

[30  Iowa,  268.] 

Action  in  trespass,  for  cutting  and  removing- from  certain  lands  of 
gtaintiff  a  large  quantity  ofwood  and  timber.  VefdiGt-and-joadgHieajt 
for  piainpTrTq  t.hg.  aixm-nf  fti^  ono.  Defendant  appealed  to  the  general 
term,  wnere  the  judgment  of  the  District  Court  was  affirmed.    He  now 

appeals  to  this  cduf^''^"  *"■"*"'  --■•.■.-.■^        .  ^_ 

Beck,  J.    The  petitiga.  avers  that  theii.tle.of  the  land  in  question  is 
in  plaintiff.  "  TEe  answer  denies  plaintiff's  titlCj^ j,BiJ-§fita.  up-x>w.aership 
"Tri'defencfant.    An  issue  is  then  fSrmed  involving  the  title  of  the  lands, 
"^  But  it  fs  not  shown  bythe  pleadings  up^n  what  facts  the  parties  .base 
*~  tbeiv  f usjaoeitve^cTaimSj^^ From  the  e^'i(^enxi^  w.e  learn,., that.thgJiiilg^f 
"^  each  party  haa-aLGommon-source-iiLJames.  McDonalds    Plaintiff's  title 
13  fiprivedfrom  AgnesLj&arv.  mother  of  James  McDonaH^  "James  dieH""^ 
m  1849.     In  1846  he  executed  a  mortgage  to  his  brother  Eneas  upon 
the  land,  vo  secure  $300^  with  ten  per  cent  per  annum  interest,,  due 
■"^■January  1£  1847.    The  instrument  contains  an  express  condition  to 
I'&'e  effect  that,  upon  the  non-payment  ortgg~^^ira;'ttS^aturity,  the  - 
•"H16rtgagee  may  entfflSyiiakepossessifflaxtfc.  the  land.    EneaSjdyingj__ 
"  lett  his  wife  Mary  as  flis  soIe"hdr.     Jame£  Mib^o  ijllxei.  heiFdhanlhiai 

1  Accord :  Witherall  v.  Wiberg,  4  Sawy.  232  ;  Kidd  v.  Temple,  22  Cal.  255 ;  Brown 
V.  Snell,  6  Ha.  741 ;  Chick  v.  Willetts,  2  Kans.  384 ;  Beading  v.  Watermaun,  46  Mich. 
107  ;  Bartlett  v.  Tumberlake,  57  Mo.  499 ;  Dntey  v.  Graham,  12  Tex.  437.  —  Ed. 
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mother  and  Eneaa.  if  the  latter  ^wa^  Sf?^'^\%,  <^^Mh^^^mZ;    ^e  ^ore- 
'  goffi"^are"TEe  undisputed  facts  of  the  case.     Other  facts,  assertedTsy 

•  ■  the  resgective  parties,  are  as  follow^  Plaintiff  insists  that,  at  the^Kme 

of  "the  death  of  James,  Eneas  was,  and'contrnuediip  to  his  deceasCj  a 

"'B©ir-rpi^«it'3ilteft,™  Defendant  claims  that  Eneas,  after  forfeiture  .of 

the  conditions  of  the  mortgage  by  noa-p"aymeDt7  entered  upon  and  took. 

possession  of  the  land  under  tfe"  mortgage,  and  that  he  survived  the 

-mOtlier,"who  died  inT^SST"   There. was_evidence  at  the  trial  tending'to 

prove  fhese"  alleged  Tacls^  which,   under  the  Jsiues.^pj.  tne  case,  were 

-paasedr'ttpon'-by-the-jur}'.  '  Tffe  assignment  ,.oX.  errors  .rejates  to  the 

"iKstructions  given  and  refused  by  the  court,  and^the  overruling  ojTthe 

— Dtstficc  CpurTof  "a""tnbtioii  for  a  "hew  trial,  based  upon  the  ground  that 

*  the  verdictji^npi  supported  by  the  evidence.                                        -■-—=•'. 
"^Tne  first  point  of  inquiry'  relates  to  the  character  of  the  interest  or 
estate,  in  lands  conveyed  by  a  mortgage.     Does  the  mortgagee  acquire 
an  inheritable  estate ?  .,  '"■"""""*      '  


The  uniform  language  of  the  books  is,  that  by  a  mortgage  at  com- 
mon law  the  legal  title  is  conveyed  to  the  mortgagee,  who  is  vested 
with  the  legal  estate  and  freehold  of  inheritance.  1  Greenleaf  s  Cruise 
Dig.  570.  But  this  rule  of  the  common  law  is  not  recognized  by  the 
weight  of  the  American  authorities.  In  this  country'  it  may  be  con- 
sidered the  prevailing  rule  that  the  mortgagor,  is  the  owner  of  the 
lands  mortgaged,  and  retains  the  inheritable  estate  therein.  At  com- 
mon law  the  performance  of  the  condition  of  defeasance  of  a  mortgage 
was  eonsiderect "to 'operate  by  devesting  the  estate  in  the  mortgagee 
''^which  was  conveyed  by  the  instrument.  The  doctrine  of  the  American\ 
authorities,  in  effect,  is,  that  it  serves  to  vest,  by  its  breach,  the  estate  )  i 
in  the  mortgagee,  which,  before,  was  in  the  mortgagor.  The  doctrine 
seems  to  be  in  harmony  with  the  intent  of  the  transaction  when  land 
is  mortgaged.  Its  object  is  to  pledge  the  land  for  the  debt,  and  is 
nothing  more  than  the  creation  of  a  security.  The  interest  which  the 
mortgagee  holds  is  a  lien  upon  the  land  for  the  debt,  which  may,  by 
certain  proceedings,  ripen  into  a  title,  or  rather,  may  devest  the  title 
of  the  mortgagor.  If  the  condition  of  the  mortgage  be  broken,  some 
act  of  the  mortgagee  is  necessary,  that  he  may  acquire  an  indefeas- 
ible title  —  a  title  which  the  mortgagor  will  not  be  able  to  defeat  by 
redemption.  f 

It  may  be  admitted  that  this  doctrine  is  anomalous.  That  a  legal 
conveyance  will  not  pass  a  legal  title  is  not  in  accord  with  legal  prin- 
ciples. In  the  contrary  view,  however,  an  anomaly  is  found'which  is 
quite  as  noticeable.  A  legal  estate,  which  is  vested  by  a  legal  convey- 
ance, is  defeated  by  the  act  of  the  grantor  after  the'  title  has  passed 
from  him.  Yet  this  is  the  case  with  a  mortgage  under  the  doctrines 
of  the  common  law,  for,  if  the  debt  be  paid  before  forfeiture  or  fore- 
closure, the  mortgagee's  title  ceases.  Anderson  v.  Neff,  11  S.  &  R. 
223;  Cameron  v.  Irwin,  5  Hill,  276  ;  Goodwin  v.  Richardson,  11  Mass. 
470. 
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It  may  be  said  that  the  mortgage  conveys  a  base  or  determinable 
fee,  and  that  the  estate  created  by  the  mortgage  is  so  classed  among 
estates  at  common  law.  But  this  fact  does  not  remove  the  difficulty 
in  harmonizing  the  common-law  doctrine  with  the  principles  applicable 
to  mortgages  as  they  are  now  regarded.  As  between  the  mortgagor 
and  mortgagee,  the  latter,  for  the  purpose  of  enforcing  his  lien,  may 
exercise  many  rights  of  ownership,  but  it  will  be  remembered  that 
these  rights  are  exercised  to  the  end  that  the  security  may  be  enforced, 
and  not  because  the  mortgagee  is  vested  with  the  ownership  of  the  land. 

Our  conclusion  is,  that  the  interest  of  the  mortgagor  in  the  lands  is  \ 
an  estate  of  inheritance,  which  is  in  no  way  affected  by  the  mortgage  / 
before  entry  and  foreclosure,  further  than  by  the  lien  created.     These  ( 
views  are,  in  their  application  to  this  case,  strengthened  by  the  Ian-  i 
guage  of  chapter  103,  section  2,  Revised  Statutes  1843,  page  442,  / 
under  which  the  mortgage  in  question  was  executed.     It  provides  that 
mortgages  upon  real  property  shall  operate  as  liens  from  the  date  of 
their  filing  for  record.     This  provision  may  be  interpreted  as  a  legisla- 
tive declaration  of  the  law  as  then  understood,  to  the  effect  that  the 
interest  held  by  a  mortgagee  in  the  land  is  no  other  or  greater  than  a 
lien. 

A  question  is  presented  as  to  the  effect,  upon  the  titles  and  interests 
of  the  parties,  of  an  entry  under  the  mortgage  after  forfeiture  for  con- 
ditions broken.     No  additional  right  is  conferred  upon  the  mortgagee 
because  entrj'  on  account  of  the  default  of  the  mortgagor  is  authorized 
by  the  instrument ;  under  the  law,  without  such  a  provision,  the  right 
existed.     Whatever  effect  an  entry  may  have,  and  we  need  not,  as 
will  presently  appear,  examine  that  question,  it  is  our  opinion  that  I 
after  having  been  made  its  effects  may  be  waived.    There  can  be  no   , 
doubt  on  this  point  upon  principle,  namely  :  After  entry,  if  the  posses- 
sion of  the  land  be  restored  to  the   mortgagor  upon  his  claim  of 
ownership,  it  is  very  clear  that  this  would  operate  to  waive  the  rights 
acquired  bj'  the  mortgagee.     This  doctrine  has  the  support  of  authority.  / 
Botham  v.  Mclntire,  19  Pick.  346  ;  Charles  v.  Dunbar,  4  Met.  498. 

The  instructions  to  the  jury  given  by  this  court  are  in  harmony  with 
the  foregoing  views.  In  effect  they  hold  that  the  defendant,  claiming 
under  the  mortgage,  did  not,  without  entry,  acquire  title  to  the  land. 
The  jury  were  required  to  find  the  fact  of  entry,  and,  if  found,  the 
further  fact  of  waiver  thereof,  by  instructions  which  are  not  objection- 
able. Nor  do  we  understand  defendant's  counsel  to  complain  of  them, 
further  than  by  their  conformity  to  the  doctrines  above  announced. 

Affirmed, 
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CARUTHERS  v.  HUMPHREY. 

SuPKEME  Court,  Michigan,  1864. 

[12  Mich.  270.] 

Christiakct,  J.    The  bill  was  filed  to  foreclose  two  mortgages  (on 

thp^nmr Jflilifl)  PTf flltf^  ^y  ^^'^  '^''^'^"f^'fflli"  <^P  William  T..  Coonle^oth 

dated  the  fifth  day  of  June,  I8,60j^ne  for  four  hundred  and  twelvegollars 

"Tnd  IheTothipr  for-two  hundxed  ^olliri'TIB^h payable  oneyear  frojoJaSe 

<---;^L!g int^reaLat-te.n-nfir..cent..>  The Jormerwas  assigned  to  complainant 

,  on, the  day  of  its  date,  and  the  latto  on  j£g,a^Sgjfili  day  of  MajBs^g^, 

in^^w  ii:  hfipg^i^^ijyp..  "  ThflTmfiS^afres  were  respectively  accoaiDa: 

nied  by  a  promissory  note  ^fcr.  a  m^e.  amount,  payable  in  the  samejjaS, 

-Wiislti  aates   \s:ei36  ,_tran^ferred__to   complainant    with    the    resp^Jige,. 

mortgages.  '^~' " 

after-default^ -and. before  tha.  filing jo£.Jd)g,bin- 

It  is  clearly  proved,  and  the  fact  is  not  disputed,  that,  on  the  twenty- 
eighth  day  of  July,  1862.  Humphrey  tendered- to- -compij^jn ant  the  full  _ 
^^^^gujotdyjgjjBfJihff^Swoja^igages,  exclusive  of  the  homts  in  each  case, 
and  the  interest  thereon — in  other  words",  exclusive  of  what' we  have 
„  found. to  Jbe-«sui:y-*-This  tender  was  refused  by  complainant,  and  Hum- 
phrey, with  iulLjuitifii^^ to  complainant,  deposited  the  money  ontbe.«ame 
"'  day  with  a  Mr.  Simonson,  near  complainant's  residence,  to  be  paid  to 
cqmg^JQajjJtjffiiga.heshauld^hQQse  to  receive  it._  But  the  mon,ej„.waa_ 
not  broughtintacajlrt,  ngr,fi[aes,|t,  appear  by  the  evidence  that  the  tender 
""was  kept  good  WS  to  the  ti^^gfthe^hearing,  thoughjt  is  shown  to^aye__ 
]]^een  still  in  ,Simo^on^hag^  whgajthe^jvidence  was  ta^enj_ 

The  najed  question,, t!igi;gfprej_^^ whether _the_^end^      alone,  made 
__   after  default,  or.  failure  .to  pavjaa  tbaday  when  due,Jbid  the^jeffes^to 
discharge  the  mortgages,  or  release  the  land  from  their  encumbrance. 
-"-We'tEtnFlEii'quesIibn  m"uiFbe  ariswered^nT;he' affirmative.  "' 

A  mortgage  is  no  longer  in  this  State  what  it  was  originally  at  com- 
mon law,  a  grant  of  the  land  to  the  mortgagee,  defeasible  upon  condition 
subsequent,  and  to  become  absolute  on  failure  to  pay  at  the  specified 
day.  It  is  but  a  security  for  the  debt.  The  estate  in  the  land  is  still 
in  the  mortgagor :  and  payment  at  any  time  before  foreclosure  or  sale, 
or  (in  case  of  foreclosure  by  advertisement)  at  any  time  before  the,  ex- 
piration of  the  time  of  redemption  — •  including,  of  course,  any  legal, 
costs  which  may  have  been  made  —  will  discharge  the  mortgage  in  the 
same  manner  as  if  made  on  the  day  of  payment  mentioned  in  the  mort- 
gage ;  and  no  re-conveyance  is  necessary  to  vest  the  title  in  the  mort- 
gagor, in  the  one  case  more  than  the  other. 

The  mortgage,  therefore,  is  but  a  lien  upon  the  land  as  security  for  the 
debt ;  and,  so  far  as  relates  to  the  eflect  of  a  tender,  we  think  this  lien 
is  precisely  analogous  to  that  of  a  lien  upon,  or  a  pledge  of,  goods  as 


CHAPPELL  V.   JARDINE.  29 

security  for  a  debt.  And  in  such  case  it  is  well  settled  that,  while  a 
*i"<^%x2tJ^'i'  aniftimU4ttft-4ee»  not,  witlreirt--«!eepfcaiTCe5  extinguish 
tGB~tMJ1T1T3fTelHsr!lffr^emor^ 

Sefi-Moynahan  v.  Moore,  9  Mich.  9.  "" ""    '     ^-  - 

We  have  been  saved  the  labor  of  a  full  discussion  of  this  question, 
by  the  decision  of  the  same  question  here  involved  bv  the  Court  of  Ap- 
peals in  New  York,  in  Kortright  v.  Cady,  21  N.  Y."343.  And  in  the 
able  opinions  of  Davies  and  Comstock,  Judges,  given  in  that  case,  we 
fuily  concur. 

We  think,  therefore,  the  lien  of  the  mortgage  was  wholly  discharged 

sjay  t]^a  tnnri^^;   „r.^  I[)n,l,  pn,„p]^j,^.,„^,  ,.  ,^.^  ]^.^^^j^  ^^^^^^  1^^  iJjUJ}  I  I'll  i1  re- 

.,  SRons^bility  of  his  debtor.    And,  this  being  a  proceeding  to  foreclose 

—5  or,  in  otherwords,  "to  enforce'  rBMtBff-oJ^h«--ffl«rtgages,  the  court 

M»^..wail  right  in  i^inmii-iinyflTrtiill,  and  the  decree  of  that  court 

must  be  affirmed,  with  costs. 

■-The  other  justices  concurred.  .  ^-;- ,v 


CHAPPELL  V.  JARDINE. 
Supreme  Court,  Connecticut,  1883. 

[51  Conn.  64.] 

Suit  for  a  foreclosure ;  brought  to  the  Superior  Court.     The  de- 
fendants demurred  to  the  complaint ;  the  court  (Andrews,  J.)  overruled 

1  the  demurrer  and  passed  a  decree  of  foreclosure.     The  defendants  ap- 
pealed to  this  court.     The  case  is  sufficiently  stated  in  the  opinion. 

Park,  C.  J.     This  is  a  suit  for  the  foreclosure  of  certain  mortgaged 
premises,  constituting  an  island,  known  as  Ram  Island  in  Long  Island 
Snpn(L..  The  complaint  alleges  that  ihe  land  raorlgagecii  at  tdeli'me  fEe" 
deed  was  given,  lay  in  ^'^"  tAwn  raf  SowMiiliiQld,  Suffolk  Coflplfe  in  the 
State  of  New  York,  and  it  is  averred  that  the  mortgage  was  recorded  in 

"L'Uy  »mwj>rSiJroRrit-^S'i'ffolk'''CountyTn~that  State!*TiriB- further 

— aliegS^Hat  Ram  Island,  1Ty~tttS^eceht  establishment  of  the  boundary 
line  between  the  State  of  New  York  and  this  State,  has  become  a  part  of 

[^  the  tawri~b.£*Sto»iBgton4n  this  State.     The  complaint  is  demurred  to, 
so  that  the  averment  stands  admitted  "tliaT^tTie  island  was,  when  the 

Tnnr(-.gaorf»    wa.ji   fnarip.   a.   part,   nf   the   State   of   Ncw   York. 

...^rhemortgaged  premises  having  been  in  the  State  of  New  York  when 
the  mortgage  was  madp..~!Oa  of  course  to  be  governed  in  its  construc- 
tion and  effect  by  the  laws  of  that  State  then  in  force.     In  McCormick 


^ 
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V.  Sullivant,  10  Wheat.  192,  the  court  say :  ','  It  is  an  acknowledged 
principle  of  law  that  the  title  and  disposition  of  real  property  is  exclu- 
sively subject  to  the  laws_of_the  country  where  it  Jsjiitoated,  which  can 

•alone -prescribe  the  m8de  by  which  a,title  to.it  can  pass  from  one  p^^ 
"son  to  another."     The  same  doctrine  is  held  in  United  States  v.  Crosby, 
ACraneh,  115,  Kerr 'a;.  Moon,  9  Wheat.  565,  Darby  v.  Mayer,  10  id. 
465,  and  in  many  other  cases.     Indeed  the  doctrine  is  unquestioned 
law  everywhere. 

Now,  according  to  the  laws  of  the  State  of  New  York  then  and  stid 
in  force,  a  mortgage  of  real  estate  creates  a  mere  chose  in  aStioff,  a  ^ 
'pledge,  a  security  for  the  debt  It  conveys  no  title  to  the  propwty. 
The  "claim  of  the  mortgagee  is  a  mei-e  cliattel  interest.  He  has  no 
right  to  the  possession  of  the  property.  The  title  and  seisin  remain  in 
the  mortgagor,  and  he  can  maintain  trespass  and  ejectment  against  the 
mortgagee,  if  he  takes  possession  of  the  property  without  the  consent  j 
of  the  mortgagor.    This  appears  clearly  from  the  following  cases : 

In  Gardner  v.  Heartt,  3  Denio,  232,  the  court  say:    "The  mort- 
gagee, as  such,  has  no  title  to  the  land  mortgaged ;  he  has  neither  Jus 
inre  nor  ad  rem,  but  a  mere  security  for  liis  debt ;  the  title  to  the  land, 
notwithstanding  the  mortgage,  remains  in  the  mortgagor."     In  Power 
V.  Lester,  23  N.  Y.  527,  the  court  say:    "A   mortgage   is   a  mere 
security,  an  encumbrance  upon  land.     It  gives  the  mortgagee  no  title 
or  estate  whatever.     The  mortgagor  remains  the  owner,  and  may  main- 
tain trespass  even  against  tlie  mortgagee.     A  mortgage  is  but  a  chattel 
interest ;  it  may  be  assigned  by  delivery,  and  cannot  be  seized  and  sold 
on  execution."     In  Trimm  v.  Marsh,  54  N.  Y.  599,  the  court  say: 
"The   common   law  rule  .  .  .  still   prevails   in  England.     There  the  \ 
courts  still  hold  that  the  legal  title  passes  to  the  mortgagee,  and  becomes 
by  default  absolutely  vested  in  him  at  law,  and  that  the  mortgagor  has, 
after  default,  nothing  but  an  equity  of  redemption. to  be  enforced  in  ay 
court  of  equity.    After  default  the  mortgagor  can  again  become  re- 
invested with  the  title  to  his  land  only   by  a  re-conveyance  by  the 
mortgagee.     The  same  rule  prevails  in  the  New  England  States,  and  in 
many  of  the  other  States  of  the  Union.     But  this  common  law  rule  has 
never,  to  its  full  extent,  been  adopted  in  this  State.     Here  the  mort- 
gagor has,  both  in  law  and  equity,  been  regarded  as  the  owner  of  the 
fee,  and  the  mortgage  has  been  regarded  as  a  mere  chose  in  action,  a 
mere  security  of  a  personal  nature. 

It  follows,  tlierefore,  that  while  the  land  in  question  remained  in  the 
State  of  New  York  it  was  encumbered  by  a  mortgage  of  this  character  ; 
and  When  it  came  into  this  State  it  bore  with  it  the  same  burden  pre- 
cisely. There  was  nothing  in  the  change  of  jurisdiction  that  could 
affect  the  contract  of  mortgage  that  had  been  made  between  the  parties. 
Tlie  title  to  the  property  continued  to  remain  in  the  mortgagor,  and  it 
remains  in  him  still.  This  is  clear.  The  laws  of  this  State  could  not 
make  a  new  contract  for  the  parties  or  add  to  one  ah'eady  made.  They 
bad  to  take  the  contract  as  they  found  it. 
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Now  it  is  clear  that  there  is  no  rerriedj'  by  way  of  foreclosure  known 
to  our  law  which  is  adapted  or  appropriate  to  giving  relief  on  a  mort- 
gage of  tliis  character.     Our  remedy  is  adapted  to  a  mortgage  deed\ 
which  conveys  the  title  of  the  property  to  the  mortgagee,  and  when  the 
law  day  has  passed  the  forfeiture,  stated  in  the  deed,  becomes  absolute 
at  law,  and  vests  a  full  and  complete  title  iij  the  mortgagee,  with  the , 
exception  of  the  equitable  right  of  redemption,  which  still  remams  in 
the  mortgagor.     The  object  of  the  decree  of  foreclosure  is  to  extinguish  i 
this  riglit  of  redemption  if  the  mortgage  debt  is  not  paid  by  a  specified  i 
time.     The  decree  acts  upon  this  right  only.     It  conveys  nothing  to  and  ;' 
decrees  nothing  in  the  mortgagee  if  the  debt  is  not  paid.     After  the  law 
day  has  passed  the  right  of  redemption  becomes  a  mere  cloud  on  the  title 
the  mortgagee  then  has,  and  when  it  is  removed  his  title  becomes  clear 
and  perfect.     Phelps  v.  Sage,  2  Day,  151  ;  Roath  v.  Smith,  5  Conn. 
136;  Chamberlin  v,  Thompson,  10  id.  244;  Porter  v.  Seelej',  13   id. 
664;  Smith  v.  Vincent,  15  id.  1  ;  Doton  v.  Eussell,  17  id.  146;  Cross 
V.  Robinson,  21  id.  379;  Dudley  v.  Caldwell,  19  id.  218;  Colwell  v. 
Warner,  36  id.  224. 

What  effect  would  such  a  decree  produce  upon  a  mortgage  like  the 
one  under  consideration,  where  the  legal  title  remains  in  the  mortgagor, 
and  nothing  but  a  pledgee's  interest  is  in  the  mortgagee,  even  after  the 
debt  becomes  due?  It  could  only  extinguish  the  right  of  redemption, 
if  it  could  do  that.  It  could  not  give  the  mortgagee  the  right  of  posses- 
sion of  the  property',  for  the  mortgagor  has  still  the  legal  title,  which 
carries  with  it  the  right  of  possession.  It  would  require  another  pro- 
ceeding in  equity,  to  say  the  least,  to  dispossess  him  of  that  title,  and 
vest,  it  in  the  mortgagee.  Hence  it  is  clear  that  full  redress  cannot  be 
given  the  plaintiff  in  this  proceeding. 

But  the  plaintiff  has  a  lien  on  the  property  in  the  nature  of  a  pledge 
to  secure  payment  of  the  mortgage  debt.  And  although  onr  remedy  of 
strict  foreclosure  may  not  be  adapted  to  give  redress  to  the  plaintiff 
through  the  medium  of  such  a  lien,  still  a  court  of  equity  can  devise  a 
mode  that  will  be  appropriate  ;  for  it  would  be  strange  if  a  lawful  lien 
upon  property  to  secure  a  debt  could  not  be  enforced  according  to  its  , 
tenor  by  a  court  of  chancery.  It  is  said  that  every  wrong  has  its  i 
remedy ;  so  it  may  be  said  that  every  case  requiring  equitable  relief  has  i 
its  corresponding  mode  of  redress.  We  have  no  doubt  that  a  court  of 
equity  has  the  power  to  subject  the  property  in  question  to  the  payment 
of  this  debt,  upon  a  proper  complaint  adapted  to  the  purpose.  When 
personal  property  is  pledged  to  secure  the  payment  of  a  debt,  it  may 
be  taken  and  sold,  that  payment  may  be  made,  after  giving  the  pledgor 
a  reasonable  opportunity  for  redemption.  So  here,  we  think  a  similar 
course  might  be  taken  with  this  property.  Such  a  course  would  fall  in 
with  the  original  intent  of  the  parties,  and  with  the  civil  code  and  mode 
of  procedure  of  the  State  of  New  York.  Modes  of  redress  in  that  State 
have  of  course  no  force  in  this_  State,  but  such  a  mode  of  procedure 
seems  to  be  adapted  to  a  case  of  this  character. 
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And  we  further  think  tliat  on  an  amended  complaint,  setting  forth 
all  the  essential  facts,  and  praying  that  if  there  shall  be  a  default  in 
redeeming  the  property  during  such  time  as  the  court  shall  allow  for 
redemption,  then  the  right  of  redemption  shall  be  forever  foreclosed, 
and  the  legal  title  and  possession  of  the  property  be  decreed  in  the 
mortgagee,  such  course  might  be  taken. 

We  think  either  of  the  modes  suggested  might  be  pursued  ;  but  inas- 
much as  the  course  which  has  been  taken  leaves  the  legal  title  and 
possession  of  the  property-  in  the  mortgagor,  we  think  the  court  erred 
in  holding  the  complaint  sufficient,  and  in  passing  the  decree  thereon. 

There  is  error  in  the  judgment  appealed  from,  and  it  is  reversed, 
and  the  case  remanded. 

In  this  opinion  the  other  judges  concurred. 


BARNETT   v.    TIMBEELAKE. 
Supreme  Court,  Missouri,  1874. 

[57  Mo.  499.] 

Sherwood,  Judge,  delivered  the  opinion  of  the  court. 
^The  defendant, on  ]tljg.7th_day  of  March,  1871,  was  indebted  to  one 
G-albfeitb  j_n  the  sum  of  $350jfoi^w]iichJbg,_gayc_Ms  promissoi^  hole, 
due  in  one  j-ear~after  date, "^Several  persons  joined  with  thejisfcfldaBt 
in  the  execution  of  this  note,  onlj',  howeverj  as  sureties.^- 

A  few  days  after  the  "eiieeution  of  the  note,  the  defendant  e?:ecuted 
to  the  plaintiff,  as  trustee,  a  deed  of  trust  of  certain  personal  property. 
The  granting  words  in  this  instrument  were  :  "  bargain  and  sell,  convey, 
deliver  and  confirm."  ^Iie  condition  of  the  'deed  was  that  the^de^jad- 
ant  should  pay  the  note  at^its  maturity,  and  thus  save  his  sureties 
harmless ;  in  which  case,  the  propertj'  so  conveyed  "was  lo  be  released 
at  his  cosV;  but  if  default  were  made  in  the  payment  ofTBeTo^TEe' 
deed  was- to  remain  in  full  forced  and  the  trustee  to  proceed  to  seH  \ 
the  property,  &c.,  ^.g-- "~""    """        '—      " 

There  was  no  delivery  of  ,Jhe  property  mentioned  in  the  deed,  to  the 
trustee,  but  the  defendant  retained^  possessioiT'unTiI'some^time  in  the 
succeeding  E'all,  when  it,  was_J;akeji  from  JiniL  by  process  issued  iii 
,biekalf.of  tb&.Blaiatlff,.who  claimed  in  his  petition  that  he  was  entitled 
to  its  possession.  The  defendant's  answer  was  a  general  denial.. _  The 
note  was  duly  paid  a,tjts  maturity,  and  .the  defeadant  exhibiting  it  "to 


\ 
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^the  plaintiff,  demanded  his  properfa- ;  but  tbis  demand  was  only  partially 
complied  with,  the  pla.ijft,t,,ift.l§taining*a  portion  of  it  Which  he  sold  after 
thenote  was  satisfied  and  the  proceeds  ,S^^pMI93BOl!SlBS''ffient" 

"  of  the  cosirwhte 


ing,  in  consequence  of  suit  brought. 

"~"  'rhe^h.alg„-eaaa  tu,Eii&.;upQnJ.lus.;.  whether  the  court  below  erred  in 
nolding  that  the  trustee  need  not  await  the^aaturity  of  the  note,  but 

»— Y-^^T^i^iintfTir  1ilT"  i"T^[7Tn'Tff'TmiWffli'^*°j;)^;°°'^sHl^t_<lfJj^^ 

The  law  is  well  settled,  that,  although"^Trustee  or  mortgagee  b£ 
personal  property',  is,  after   default  made  or  condition  broken,    enti-^ 
tied  to  the  possession,  and  considered  in  law  the  owner  of  the  prop-^ 
erty  just  mortgaged,  yet  prior  to  that  time,  it  is  equally  certain  that^ 
no   such  right  of  either  possession  or  ownership  exists.^     The  case 
of   Sheble   v.    Curdt  (56    Mo.   437)  is  decisive   of  this   point.     The 
granting  words  there  employed  were,  "  sells,  transfers  and  sets  over  ; " 
but  no  difference  is  perceived  between  the  legal  effect  of  those  words, 
and  those  in  the  case  at  bar.     In  neither  case  did  the  grant  become  an 
absolute  onejjantil  condition  broEen.     If  the  trustee  or  mortgagee  is 


justly  apprehensive  that  the  property  will   be   eloigned   prior  to  the 
maturity  of  the  demand  which  the  deed  is  given  to  secure,  he  is  not  / 
without  remedy ;  but  that  remedy  certainly  does  not  consist  in  such  an  \ 
action  as  that  to  which  the  plaintiff  has  in  the  present  instance  resorted  ; 
for  the  obvious  reason  that  such  action  must  be  based  on  the  right  of   I 
the  plaintiff  to  the  immediate  possession  of  the  property  sued  for.     But 
as  above  seen,  no  such  riglit  attaches  in  the  trustee  until  default  occurs. 

It  follows  that  the  plaintiff  should  not  have  recovered  judgment  ia^ 
the  court  below  even  for  costs,  and  that  his  sale  of  a  portion  of  the 
^majproperty  was  entjrelmagaiMMiumiblL'.     It  is  unnecessary  to  notice 
the  inslfucRo^asKed  by  defendant  as  to  the  measure  of  damages  for 
taking  the  property,  because  that  instruction  was  evidently  refused, 
not   on  account  of  its  incorrectness,   but  for  the  reason  that  it  was    ■ 
regarded  inapplicable  under  the  construction  which  was  placed  upon  / 
the  deed  of  trust.  ' 

The  judgment  is  reversed  and  the  cause  remanded ;  all  the  judges 
concur. 

1  This  law  obtains  in  some  jurisdictions.  Hall  v.  Tnnnell,  1  Houst.  220 ;  Kranz  v. 
Uldelhofen,  193  111.  477,-  White  v.  Rittenmeyer,  30  Iowa,  268;  Hill  v.  Robertson,  24 
Mass.  368;  Bailey  M.  Winn,  101  Mo.  649;  Shields  v.  Lozear,  34  N.  J.  L.  496;  Brad- 
field  V.  Hale,  67  Oh.  St.  316;  Carpenter  v.  Carpenter,  6  R.  I.  542;  Brunswick  Co.  v. 
Herrick,  63  Vt.  286.  —  Ed, 
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FELINO  u   K.  S., NEWCOMB  LUMBER  COMPANY. 

SuPEKME  Court,  Nebraska,  1902. 

[64  Neb.  335.] 

Albert,  C.  '  On  the  first  day  of  August,  1891,  Alva  A.  Richardson 
and  his  wife  executed  and  delivered  to  Luigui  Felino  a  mortgage  on  cer- 
tain real  estate  in  South  Omaha,  to  secure  the  payment  of  their  note, 
executed  to  the  same  party,  for  $2,000,  with  interest  at  seven  per  cent 
per  annum,  payable  semi-annually,  according  to  the  tenor  of  ten  interest 
coupons  for  $70  each,  attached  thereto.  The  mortgage  was  duly  filed 
and  recorded  on  the  5th  day  of  August,  1891.  In  addition  to  the  con- 
veyances and  agreements  usually  found  in  a  mortgage,  the  mortgage 
contained  the  following  clause :  "  And  upon  forfeiture  of  this  mortgage, 
or  in  case  of  default  in  any  of  the  payments  herein  provided  the  said 
Luigui  Felino  shall  be  entitled  to  the  immediate  possession  of  said  prem- 
ises." On  the  15th  day  of  August,  1891,  the  K.  S.  Newcomb  Lumber 
Company  sold  and  delivered  to  the  said  mortgagors  certain  material 
for  the  erection  of  a  building  on  the  mortgaged  premises,  and  on  the 
24th  day  of  December  thereafter  filed  a  lien  therefor  against  said 
premises.  On  the  30th  day  of  October,  1893,  the  said  lumber  company 
filed  its  petition  in  the  district  court  against  said  mortgagors,  and 
others,  praying  for  the  foreclosure  of  its  said  lien.  The  mortgagee, 
above  mentioned,  was  not  made  a  party  to  the  suit.  On  the  29th  day 
of  December,  1894,  a  decree  was  rendered  in  said  suit  in  favor  of  the 
lumber  companj^,  and  on  the  first  day  of  October,  1895,  the  premises 
were  sold  in  pursuance  of  said  decree  to  the  said  lumber  companj',  and, 
in  pursuance  of  an  order  confirming  the  same,  on  the  26th  day  of 
October,  1895,  a  deed  issued  to  said  purchaser.  On  the  21st  day  of 
September,  1895,  Felino,  the  mortgagee,  commenced  an  action  for  the 
foreclosure  of  his  mortgage,  making  the  said  lumber  company  a  party 
defendant,  which  action  was  prosecuted  to  a  decree  on  the  26th  day  of 
May,  1896.  In  pursuance  of  this  decree,  in  October,  1896,  the  prem- 
ises were  sold  to  Felino,  the  mortgagee,  who  on  the  31st  day  of  Octo- 
ber, thereafter,  received  a  sheriffs  deed  therefor.  On  the  2d  day  of 
October,  1895,  and  after  the  commencement  of  his  suit  to  foreclose  the 
mortgage,  the  mortgagors,  having  made  default,  surrendered  possession 
of  the  premises  to  the  mortgagee.  On  the  26th  day  of  October,  1895, 
and  after  having  received  its  deed  to  said  premises,  the  lumber  company 
demanded  possession  of  the  premises  from  the  mortgagee,  who  was 
then  in  possession,  which  was  refused.  On  the  21st  day  of  May,  1898, 
the  lumber  company  commenced  the  present  action  against  Felino  to 
recover  the  rents  and  profits  of  said  premises  subsequent  to  the  time  it 
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received  its  deed  from  the  sheriff,  issued  in  pursuance  of  the  decree  of 
foreclosure  of  its  said  lien.  A  trial  was  had  to  the  court,  which  re- 
sulted in  a  finding  and  judgment  for  the  plaintiff.  The  defendant 
brings  the  case  here  on  error. 

The  theory  of  the  plaintiff  in  the  court  below,  and  the  only  theory  on 
which  the  judgment  of  the  district  court  can  be  upheld,  is  that  the 
mortgagor  of  real  property  retains  the  legal  title  and  the  right  of  pos- 
session until  confirmation  of  a  sale  under  a  decree  of  foreclosure  of  the 
mortgage,  and  that  such  right  of  possession  carries  with  it  the  right  to 
the  rents  and  profits  of  the  mortgaged  premises,  and  that  as  plaintiff, 
by  virtue  of  the  sale  in  pursuance  of  the  decree  foreclosing  its  lien,  ac- 
quired all  the  right,  title  and  interest  of  the  owner  of  the  fee  in  and  to 
the  premises  in  controversy,  it  thereby  acquired  their  right  of  posses- 
sion, and  consequently  their  right  to  the  rents  and  profits  accruing 
subsequently  to  the  issuance  of  such  deed  and  prior  to  the  sale  to  the 
defendant  in  this  case  in  pursuance  of  the  decree  foreclosing  his  mort- 
gage. In  our  opinion,  this  theory  is  unsound.  In  the  absence  of  any 
statutory  regulation,  the  mortgagee  is  entitled  to  the  possession  of  the 
premises.  Jones,  Mortgages,  sec.  667.  The  only  statutory  regulation 
on  the  subject  in  this  state  is  that  to  be  found  in  section  65,  chapter  73, 
Compiled  Statutes,  which  is  as  follows :  "  In  the  absence  of  stipula- 
tions to  the  contrary,  the  mortgagor  of  real  estate  retains  the  legal  title 
and  right  of  possession  thereof."  This  provision  leaves  it  competent 
for  the  parties  to  a  mortgage  to  stipulate  for  the  investiture  of  the  mort- 
gagee with  the  legal  title  and  right  of  possession,  which  carries  with  it 
the  right  to  the  rents  and  profits.  As  we  have  seen,  in  this  ease  the 
mortgage  expressl}'  provided  that  upon  the  forfeiture  of  the  mortgage; 
or  in  case  of  default  in  any  of  the  payments,  the  mortgagee  should  be 
entitled  to  the  immediate  possession  of  the  premises.  Of  this  pro- 
vision subsequent  purchasers  and  incumbrancers,  including  the  plain- 
tiff in  this  case,  were  as  fully  charged  with  notice  as  with  any  other 
provision  of  the, mortgage.  In  California  it  is  provided  by  statute 
that  the  mortgagee  shall  not  be  entitled  to  possession  unless  author- 
ized by  the  express  terms  of  the  mortgage.  Under  this  provision  it 
was  held  that  if  the  mortgagee,  after  condition  broken,  take  posses- 
sion by  consent  of  the  mortgagor,  it  is  presumed,  in.  the  absence  of 
clear  proof  to  the  contrary,  that  he  is  to  receive  the  rents  and  profits 
and  apply  them  to  the  debt  secured,  and  that  he  is  to  hold  possession 
until  the  debt  is  paid.  Dutton  v.  Warschauer,  21  Cal.  609  ;  Frink  v. 
LeRoy,  49  Cal.  314.  These  cases,  while  not  directly  in  point,  clearly 
recognize  the  riglit  of  the  mortgagee  to  the  possession  of  the  premises 
under  a  stipulation  like  the  one  under  consideration.!   In  Mclntyre  v. 


»  This  law  obtains  in  most  jurisdictions.  See  Fogarty  v.  Sawyer,  17  Cal.  589  ;  Mo- 
Intyre  v.  Whitfield,  13  Smedes  &  M.  S8;  Shriver  v.  Shriver,  86  N.  Y.  575;  Cook  u. 
Cooper,  18  Oreg.  142,  — Ed. 
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"Whitflelcl,  13  Smedes  &  M.  [Miss.],  88,  it  was  held  that  a  stipulation 
similar  to  the  one  contained  in  defendant's  mortgage  might  be  enforced 
b}'  the  mortgagees  taking  possession  and  holding  it.  That  the  mort- 
gagee in  possession  would  be  required  to  account  for  the  rents  and 
profits,  will  be  conceded,  but  such  account  should  be  taken  in  tbe  suit 
to  foreclose  or  in  a  suit  to  redeem.  The  defendant  in  this  case,  as  we 
have  seen,  brought  his  action  to  foreclose  his  mortgage;  All  the 
parties,  including  the  plaintiff  in  this  case,  were  before  tlie  court  in  that 
suit.  Every  question  involving  the  amount  due  on  the  defendant's 
mortgage,  including  the  rents  and  profits  received  by  him,  were  in  issue 
in  that  case.  The  proceedings  in  that  case  are  conclusive  and  binding, 
as  to  such  questions,  on  all  of  the  parties  thereto.  It  follows  that  the 
judgment  of  the  district  court  in  this  case  is' erroneous,  and  it  is  recom- 
mended that  it  be  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 


NOTES,   Respondent,    v.  WYCKOFF,    Appellant 

Supreme  Court,  New  York,  1883. 

[30  Hun,  466.] 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  the  conversion  of  a 
quantity  of  iron  ore.     The  defendant  justified  the  taking  under  a  chat- 
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tel  mortgage  given  by  a  former  owner,  and  the  plaintiff  claimed  under 
a  bill  of  sale  subsequentlj'  executed  by  tlie  mortgagor.     The  plaintiff 
jr^Un^mpr)  fjigt.  tho  ijpn  nF  t.ho  mnri-.gf|,gf|  WAS  destroyed  bv  a  tender  made 
by  him-. 


With  reference  to  this  the  court  at  General  Term  said :  "  The  con- 
version rests  upon  a  subsequent  tender  by  the  owner  of  the  mortgage 
equity.     Mi-a  yitTn-nrilrl  gnvo  t.hf-  mortgage  and  it  was  collateral  to  the  _ 
note.     The  plaintiff  bought  the  equity  with  full  knowledge  of  the  mort- 
— gage  and  in  express  terms_^ut)|ecr^ifc — Hrs^'MefTails' for  "two  rea-  X 
son*-r-^iTstr~Tlle"Taorfgage  is  a  part  of  the  consideration,  and  the 
propertj'  was  taken  subject  to  its  payment,  although  there  was  no  ex- 
press covenant  to  pay  the  mortgage  debt  in  the  bill  of  sale.     Second.     ' 
A  stranger  to  the  title  cannot  make  a^nder  and  destroy  the  lien.     A 
'    Hill(I(il'  leaves  the  debt.     MrsT  Fitzgerald  muaL-pa-V  iter  ..npte__if  .this. ten- 
der  is  good."  A'tendeTby  the  owner, of  the  equity  is  not  good  as  against 
ttrelnte^sts__or[^iemortgagee.     Harris  v.  Jex,  66   Barb.  232.     A 
chattel  or  personal  morEgagF differs  in  its  structure  and  effect  entirely 
from  a  mortgage  upon  real  estate.     T^.xeaLeatate.-.mor-tgagais-oaly-A-.^,^ 
lien  and  conveys  no  title  whatever.    The  personal  mortgage  transfers  } 
■"the  title  at  once  subjecFto  a  defeasance  by  the  performance  of  the  con-  r 
dition  annexed.  \  A  tender  before  or  after  due,  by  tlie  owner  of  the  ^ 
equity,  would  not  destroy  the  lien.     There  is  strictly  speaking  no  lien. 
There  is  a  transfer  of  title  ;  and  only  by  keeping  the  tender  good  can 
the  property  be  held  free  of  the  mortgage." 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  event  and  order  of  reference  vacated. 

Opinion  by  Baknakd,  P.  J.;  Dykman,  J.,  concurred;    Pkatt,  J., 
dissented. 
Judgment  reversed,  and  new  trial  granted,  costs  to  abide  event,  order 

of  reference  vacated} 


RANDALL  v.  PERSONS. 

Supreme  Court,  Nebraska,  1894. 

[42  Neb.  608.] 

Ragan,  C.    This  is  an  action  of  replevin  brought  in  the  District  Court 
of  Hall  County  by  Carl  M.  Persons  against  M.  Randall.  .  Pprsnn.s..al- 
leged  in  his  petitionJhatJie_!0,sJ±fi-OJWtii&r.-©f-and  entitled  to  the  imrae^ 
~  diate  possession  oF  the  property  replevied,  the  sameJbifiing-i-'-an-efflce— 

1  Accord:  Weeks  v.  Baker,  152  Mass.  20.— Ed.  • 
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chair."     The  tin-iirninf  T?fiTirlfi,11  wn^  n  gptiprnl  flfninl,     Pg^'^i"  had  a 


verdicl  and  judgment,  and  Randall  brings Jhe  case  here  for  review. 

— T'he  evTcfeace  iu  the  bilFof  exceptions  establishes,  and  tendsTo  estab- 
lish, the  following  facts  :  Persons  sold  the  property  and  other  propertj' 
to  one  Metli,  taking  the  latter's  note  for  the  purchase  price  of  the  prop- 
erty and  a  chattel  mortgage  thereon  to  secure  the  pa3ment  of  the  note. 
This  mortgage,  or  a  copy  of  it,  was  duly  filed  in  tlie  office  of  the  county 
clerk  of  Hall  County,  where  tlie  property  was  situate.  Persons  after- 
wards sold  and  indorsed  Meth's  note  to  a  bank  in  Grand  Island,  and 
the  note  not  being  paid  at  maturity-,  the  bank  sued  Meth,  and  Persons 
as  an  indorser  thereon,  and  obtained  judgment  against  them  for  the 
amount  of  the  note  in  suit.  Persons  then  paid  the  amount  of  this  judg- 
ment and  interest  to  the  bank,  and  he  and  Meth  entered  into  an  agree- 
ment, the  substance  of  which  was  that  the  contract  of  sale  of  the  property 
between  Meth  and  Persons  should  be  and  was  rescinded,  the  title  to  the 
property  reinvested  in_.£efs««ara"'^~^^th'^Ss  To  pay  Persons  a  small 
siimofjffliuiej^  -The  propert3-,  however,  was  not  at  this  time  removed 
li'om  the  place  of  business  or  office  of  Meth,  where  it  was  when  the 
agreement  between  him  and  Persons  was  made.  Soon  after  this  time 
an  execution  was  leviedupon  this  property'  by  one  of  Meth's  judgment 
creditors,  and  the  property  in  coutrovelsyrslTTotEerJr^S^^ISiSJS^-- 
lEe_"TOasent  of  Meth_and  the  execution  crjditorjjold  to  RanJall,Jia^ 

"paying  the  agreed  price  Jheregf  to. the  attorney  pX  the  execution^ credi, 
itor,    'We  saj'  that  the  evidence  in  the  record  establishes,  and  tends  to 
establish,  the  foregoing  facts,  for  the  evidence  as  to  nearly  all  of  these 
facts  was  conflicting. 

On  the  trial  to  th«  jury  Persons,  against  the  objection  of  Randall, 
■was  permitted  to  read  in  evidence  to  the  jury  the  note  and  chattel  mort- 
gage executed  by  Meth  to  him  upon  the  property  in  controversy,  and 
this  is  the  first  error  assigned  here.  It  is  to  be  remembered  that  Per- 
sons, in  his  petition,  alleged  in  himself  an  absolute  ownership  of  the 
property.  The  legal  title  to  property  pledged-by  a  chattel  mortgage 
rejAains  in  fee- roortgagor until  devested  by  foreclosure  proceedings  and 
sale  in  pursuance  of  la.w,  and  until  the  title  of'the  mortgagor  is  thus-de- 
vested,  the  mortgagee  has  merely  a  lien  upon  the  property.  In  vepleviSj  ~ 
as  in  all  other-acJisuiap^he'TAittRHce" should  correspond  to  the  allega- "" 
tions  in  the  pleadings ;  and  where  a  plaintiff  in  an  action  of  replevin 

abases  his  TighftoTlSi  possession  of  the  Jjsperty  claimed  by  reason  of  a 
special  ownershipjliepin  or  lien  "tBereupon,-  he  should  set  out  in  his 

^petition  -4he  facts  with  reference  to  such  special  ownership  or  lien. 
Haggard  «.  Wallen,  6  Neb.  271 ;  Musser  v.  King,  40  Neb.  892.     The\ 
note  and  chattel  mortgage,  then,  introduced  in  evidence  in  this  case 
were  irrelevant  under  the  issues  made  by  the  pleadings,  and  did  no^^ 
tend  to  prove  Persons'  case.  ^ 

Throughout  the  trial  counsel  for  Persons  laid  great  stress  upon  the 
fact  of  the  existence  of  record  of  the  chattel  mortgage  on  this  property 
made  by  Meth  ;  and  there  is  evidence  in  the  record  which  tends  to  show 
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that  Eandall  had  actual  knowledge  of  the  existence  of  this  iportgage, 
but  -whether  he  had  such  actual  knowledge,  he  was  bound  by  the  notice 
which  the  record  imparted,  and  of  course  could  not  be  an  innocent  pur- 
chaser of  this  property  as  against  the  holder  of  said  chattel  mortgage, 
if  in  force.     There  is  no  doubt  but  that  the  admission  in  evidence  of  the 
note  and  chattel  mortgage  was  error.     The  difficulty  in  tiie  case  is  to 
determine  whether  this  error  was  prejudicial  to  Randall.     There  is  evi- 
dence enough  in  the  record,  if  believed  by  the  jury,  to  sustain  a  finding 
that  Persons  was  the  absolute  owner  of  this  property  at  the  time  he 
brought  this  suit  by  virtue  of  the  contract  between  him  and  Meth,  by 
which  the  sale  of  the  property  to  the  latter  was  rescinded ;  but  we  can- 
.  not  say  certainly  whether  the  verdict  of  the  jury,  that  "  at  the  time  of 
bringing  said  action  the  said  plaintiff  was  entitled  to  the  possession  of 
said  property,"  was  based  upon  their  finding  that  the  absolute  title  to 
the  property  was  in  Persons  by  reason  of  the  said  contract  of  rescission 
between  him  and  Meth,  or  whether  the  jury's  verdict  was  predicated 
upon  the  note  and  chattel  mortgage  introduced  in  evidence.    For  that 
reason  we  think  the  admission  in  evidence  of  the  note  and  chattel  mort- 
gage was  prejudicial  error.    If  Mr.  Persons  made  the  contract  with  Meth, 
which  he  alleges  he  did,  rescinding  the  sale  of  the  property  previously 
made  to  Meth,  then,  of  course,  that  operated  as  a  satisfaction  of  the  note 
and  mortgage,  as  the  note  had  been  reduced  to  judgment,  and  was  then 
owned  by  Persons ;  and  if  Mr.  Persons  based  his  title  to  this  property 
upon  its  repurchase  from  Meth,  it  is  diflScult  to  understand  why  he  in- 
sisted upon  also  claiming  possession  of  the  property,  by  virtue  of  the 
note  and  chattel  mortgage.    The  two  theories  were  inconsistent.    If  he 
owned  the  property',  as  he  pleaded  he  did,  the  chattel  mortgage  had 
nothing  whatever  to  do  with  the  case.     If  he  did  not  own  the  property 
and  claimed  special  ownership  in  it  by  virtue  of  the  chattel  mortgage, 
then  he  should  have  pleaded  the  facts,  and  apprised  the  defendant  of 
just  what  his  claims  on. the  property  were  ;  and  had  he  done  so,  then 
all  his  testimony  as  to  his  being  the  absolute  owner  of  the  property  be- 
cause of  the  said  contract  of  rescission  of  its  sale  made  between  him 
and  Meth  would  have  been  irrelevant  under  the  issues.    A  htigant  can- 
not plead  one  thing  and  prove  another.    He  cannot  plead  that  he  is  the 
absolute  owner  of  property,  and  satisfy  such  plea  by  proof  that  he  sim- 
ply has  a  lien  upon  it ;  nor  can  he  plead  that  he  is  entitled  to  the  pos- 
session of  property  by  virtue  of  a  lien  upon  it  and  satisfy  such  plea  by 
proof  that  he  is  the  absolute  owner  of  the  property.     The  judgment  of 
the  District  Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded} 

'1  Accord:  Moore  v.  Norman,  43  Minn.  438.  —Ed.         '7 
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Section  II. — Equitable  Moetgage. 

RUSSEL   V.    RUSSEL. 

Chancery,  1783.  , 

[1  Bro.  C.  C.  269.] 

A  LEASE  having  been  pledg.ed  by  a  person  (who  afterwarcjs  became 
a  bankrupt)  tojjjie  plaintiff,  as  a  security  for  a  sum  of  money  lent  to 
the  bankrupt  [and  other  sums  in  which  he  was  indebted  to  him],  the 
pledgee  brought  this  bill  for  a  sale  of  the  leasehold  estate. 

Mr.  Lloyd,  for  the  plaintiff,  merely  stated  the  case,  and  that  the 
plaintiff  had  a  lien  upon  the  estate. 

Mr.  Kenyan,  for  the  defendants,,  the_ assignees,  insisted  the  plain- 
tiff's claim  was  against  the  law  ot  the  land;  for  that  it  would  be 
charging  land  without  writing,  which  is  against  the  4th  clause  of  the 
statute  of  frauds.  ,  ' 

Lord  Loughborough.,  In  this  case  it  is  a  delivery  of  the  title  to 
the  plaintiff  for  a  valuable  consideration.  The  court  has  nothing  to 
do  but  to  supply  the  legal  formalities.  In-  all  these  cases  the  con- 
tract is  not  to  be  performed,  but  is  executed.* 


MEADOR  V.   MEADOR. 

Supreme  Court,  Tennessee,  1871. 

[3  Heish  562.] 

In  Chancery  at  Carthage,  before  B.  M.  Tillman,  Chancellor. 

The  bill  alleged  that  the  defendant,  Joseph  Meador,  was  in  posses- 
sion of  the  deed  of  W.  A.  Meador,  late  husband  of  complainant,  and  , 
that  he  claimed  to  hold  it  under  a  paiol  irortgage  and  deposit  of  the 
deed.  That  he  had  sold  the  land  to  a  co-defendant,  Jones,  and  made 
him  a  deed,  and  prayed  the  delivery  of  the  deed  deposited,  and  the 
cancellation  of  the  other  deed  as  a  cloud.  That  W.  A.  was  dead, 
and  Henry  L.  Meador,  defendant,  his  heir   at  law,  and  defendant 

Duke,   his  administrator.     The   answers   set  up  the  deposit  as  an 

I. 

1  Accord;  Anon.,  2  Eq.  Abr.  284  ;  Hankey  v.  "Vernon,  2  Cox,  12 ;  Rogers  v.  Bar- 
rett, 3  Esp.  102;  Ex  parte  Kensington,  2  V.  &  B.  79  ;  Ex  parte  Langstpn,  17  Ves. 
230 ;  Bozon  i>.  Williams,  3  Y.  &  J.  150 ;  Ex  parte  Broderick,  180  B.  D.  766  ;  Spoke  u. 
Whayman,  20  ^Beav.  607  ;  Roberts  v.  Croft,  24  Bear.  223  ;  Ex  parte  Smith,  2  M.  D. 
&  De  G.  587  ;  Lacon  v.  Allen,  3  Drew.  579  ;  Ex  parte  Chippendale,  2  Mont.  &  Ayr. 
299  ;  Bank  v.  Caldwell,  4  Dillon,  314;  Martin  v.  Bowen,  51  N.  J.  Eq.  452;  Hall  i>. 
McDiiff,  24  Me.  311 ;  Gary  v.  Robinson,  8  Mass.  159;  Rockwell  v.  Hoby,  2  Sandf.  Ch. 
9;  Hackett  v.  Reynolds,  4  R.  I.  512  ;  Jarvis  v.  Dutcher,  16  Wis.  307.  —  Ed. 
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equitable  mortgage,  and,  by  way  of  cross  bill,  asks  "if  no  lien 
exists,"  a  sale  of  the  land  and  the  application  of  the  fund  to  the 
payment  of  the  debts  of  defendant. 

The  decree  below,  reciting  that  it  appearing  that  the  deed  "was 
delivered  to  the  said  Joseph  Meador  by  the  said  W.  A.  Meador, 
deceased,  intending  thereby  to  secure  the  said  Joseph  Meador  for 
his  liabilities  as  security,  and  otherwise,  of  the  said  W.  A.  Meador, 
deceased;"  declared  that  the  delivery  of  the  deed  of  W.  A.  Meador 
to  defendant  Joseph  Meador  did  not  create  a  lien  or  mortgage  on  the 
land  in  favor  of  Joseph  Meador,  and  that  complainant  was  entitled 
to  dower  and  the  residue  of  the  fund,  subject  to  the  payment  of  all 
just  debts  outstanding  —  it  adjudged  that  the  title  to  the  land  was 
"in  the  heirs  of  W.  A.  Meador,  deceased,  and  that  the  deed  from 
Joseph  Meador  to  his  co-defendant,  was  void,  and  a  cloud  upon  the 
title  of  the  heirs  at  law  of  W.  A.  Meador,  deceased,  and  shall  be  for 
naught  held-" 

From^is  decree  the  defendants  appealed. 

TuRNET,  J.,  delivered  the  opinion  of  the  court. 

The  delivery  by  a  debtor  to  his  creditor,  of  a  deed  made  to  the 
debtor  for  land,  upon  the  agreement  and  understanding^ between'the 
dfihtor  a.nii  crp.(j^jf.nr  that  the  creditor  is  to  hold  the  deed  as  securitv 
or  indemnity  for  debts  due^from  the  debtor  or  for  which  the  creditor 
is'  bOUhd  ay  yurety  for  the  debtor,  creates  no  lien  or  mortgage,  legal 
or  equitable,  upon  thp  lanH  pmhranprT  in  the  deeCT:      " 

A  contrary  holding  would  be  a  judicial  repeal  of  our  statutes  of 
frauds  and  perjuries,  making  void,  sales  not  evidenced  by  writing,  of 
lands,  tenements,  or  hereditaments. 

Affirm  the  decree,  and  remand  the  cause  for  the  assignment_Qf 
dower  and  account  for  rents  and^profits.^ 


HERMANN  v.  HODGES. 

Chancery,  1873. 

[i.  R.  16  Eq.  18.] 

This  was  a  smtjbr  specific  performance  of  an  agreement  (entered 
into  onlKe~  occasiolTofan'a^rvkhee'lbgifig^nade  by  the  plaintiff  to  the. 
defendant)  to  execute  a  mortgage  "  with  an  immediate  power  of  sale." 

Lord  Selborne,  L.  C,  said  that  he  had  no  doubt  of  the  propriety  '^ 
of  making  the  decree  asked  for,  unless  the  defendant  was  prepared  to  1 
pay  off  the  advance  at  once. 

1  Accord:  Davis  v.  Davis,  88  Ga,  191 ;  "Van  Meter  v.  McFadden,  8  B.  Mon.  435  ; 
Gardner  v.  McClure,  6  Minn.  250 ;  Gorhard  v.  Flynn,  25  Miss.  58  ;  Bloom  v.  Noggle, 
4  Ohio  St.  45 ;  Woodward's  Ex'r  v.  TrumbuU,  50  Pa.  509 ;  Bicknell  v.  Bicknell,  31 
Vt..  498.  — Ed. 
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TEBB  V.   HODGE. 

Common  Pleas,  1869. 

[£.  R.  5  C.  P.  73.] 

Kelly,  C.  B.  The  plaintiff,  in  December,  1867,  entered  into  an 
agreement  with  EarrS-gSJ-WTTnsp.  aasignee_iji  bankrnpt(:au,nfi  np?qpnni^i- 
ioi'l^  i^^jy^^hiiiL'iriin  a  lease  for  twenty-one  year.a-n£-prgm^ps  ]ry 
"TIoTUorri  of  wLiich  li_arroga_was  ajready  in  possessjp^  f\f  ofm)ijfVi  h° 
was  to  take  immediate  possession.  One  of  the  terms  of  the  agree- 
ment was  that  Barrows  should  fit  up  the  premises  forthwith  in  a  sub- 
stantial, and  appropriate  manner  as  a  first-class  luncheon-bar  and 
restaurant,  such  fittings  to  be  of  the  value  of  £500  at  least,  and  to  be 
completed  to  the  satisfaction  of  the  plaintih  on  or  beiore  tEe  11th  of 
February  then  next.  Barrows  being  thus  in  possession,  and  the  fix- 
tures and  fittings  having  been  completed, to  the  satisfaction  of  the 
plaintiff  before  April,  1868,  the  premises  were  in  a  condition  to  entitle 
Barrows  to  call  for  a  leasBj.  and_to_entitle  thejilaintiff  to  call  upon  him 
to  accept  a 4easey  ia"M"TEe  plaintitt'  didTn  fact  offer-fiaprews_aJease._ 
Another  term  of  thf  agreement  upon  which  the  lease  was  to  be  granted 
was,  that  Barrows  should  pay  £1,000  by  waj'  of  premium;  It  seems 
that  BaiTOWS  was  not  in  a  condition  to  pay  that  sum ;  and  it  was  also 
made  a  term  of  the  agreement  that  the  plaintiff  should  advance  or  pro- 
cure for  him  an  ad vance_of_£lj£lli(LCQiUJie-p€«od--oftWEryears , "at ^  per^ 


cent  interest,"  for  which  advance  "_tte^premis.gs_a3.£tted-and"'11censed" 
were  to  constitute  thp  spf>TirTFyY  anrl  j^.  ^art^.^  f^rtt^er  agcppfi  that,  yMthp' 
lessee  should  assign  or  underlet  the  premises  before_Jh(g_expicati©n-©f 
the  two  j-ears,  the  mortgage  of  ^1^000,  yrith  interest,  should  be  paid 
off  and  discKafged.  The  plaintiff  was  ready  to  complete  the  contract 

"off  hir  part  amrtafrant  Barrows  the  stipulated  lease  ;  but  Barrows  de- 
clined to  take  the  lease  then,  "  as  he  could  deposit  the  agreement  as  a 
security."  The  case  states  that  Barrows  aXterivtaudaiiappliedJtoJlje 
plaintiff  for  "nberty  to  ^ssigi_ffie  agreement,  by  way  of  mortg,ag_e..;_bat 

The  plaintiff  fefusedTiis  consent  till  the  lease  had  been  tak^n  ug^^  The 
"plaintiflTcoTrseirted  to  the  agTeeihent  being'deposited  "as  a, security,  suba- 

-7Ec1^ta^ITs^r^atIn-of^l-,^)00^;^-Thtls,^1Je  pK^^^       refused  to  abandon  the 

-gwBt-of -rtiB-icasefbrTwtenty-one  years,  and  to  allow  the  substitution 
of  the  agreement  as  a  completion  of  the  transaction.  It  seems  to  me 
to  be  quite  clear  that  there  was  an  agreement  between  the  parties  that. 
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until  the  lease  was  executed,  the  agreement  of  December,  1867,  was  to 
be  a  security  to  the  plaintiflf  for  all  that  he  was  entitled  to  under  it. 
Rebus  sic  stantibus,  the  plaintiff  could  at  any  moment  have  enforced 
the  execution  of  a  mortgage  for  the  £1 ,000,  ihasmucF^asJheie.  was.  an 
— equittffire  contract  between  him  and  Ban-ows  tliat_^„tlie.  premises  as 
fitted"  and  licensed"  should  stand  as  a  security  for  that  sum»  The 
■  result,  as  it  seeTffS'  to  mETtg^that  the  plaintiff  became  equitable  mort- 
gagee of  the  premises  with  the  fittings  and  fixtures,  and  the  defendants 
had  no  right  to  seize  and  sell  them  under  the  adjudication  of  bank- 
ruptcy against  Barrows,  and  consequently  this  action  is  maintainable. 
The  judgment  of  the  Court  of  Common  Pleas  must  be  affirmed. 

Mellok,  J.,  and  Channell,  Pigott,  and  Cleasbt,  BB.,  concurred. 

Judgment  affirmed} 


CITY  INSURANCE  CO.   u.H.   L.    OLMSTED,  Administratrix. 
Supreme  Court,  Connecticut,  1877. 

[33  Conn.  476.] 

Bill  in  equity,  brought  to  the  Superior  Court  for  New  Haven  Countj', 
pfiiyiug  that  cei'tatn'tnsuYaTrce'stDT^^lyelQngjng  to  the  estate  of  Lucius 
D.  Olmstedj  deceased,  and  which  he  had  in  his  lifetime  contracted  to 
transfer  to  the  petitioners .  as  security  for  an  indebtedness  to  them, 

~  TinighFHTe"gOlff  and  the'pfoceeds  applied  on  the  debt,  or  that  the  respond- 
ent, his  administratrix,  might-feordered  to  transfer  the  stock  to  the 

=--!^titiSBerSj-to-%e  apt^lied  at  i4jS-asGei-tained,yalue  to  the  debt. 

HiNMAN,  C.  J.  We  have  no  doubt  of  the  general  equity  of  the 
petitioners'  case  as  against  Lucius  D.  Olmsted,  if  he  was  still  living 
or  as  against  his  heirs  now  that  be  is  dead  ;  but  the  main  fact  relied 
upon  in  the  petition  as  the  ground  of  equitable  relief,  as  distinguished 
from  the  relief  which  all  the  creditors  of  his  estate  are  entitled  to, 
namely,  the  insolvency  of  his  estate,  and  which  is  fully  found  by  the 
court,  must  deprive  the  petitioners  of  the  specific  relief  sought  for  in 
this  bill.  It  cannot  be  claimed  that  the  petitioner  shave  any  lien 
upon  this  stock.  The  deceasedjv^g. jndabte4— to-tlie-m, -aHd-fciL  the 
better  securing  ommrt^TeEieEness -he  agreed  to  transfer  to  them,  on 
""TST  bBfoTrthe'miiIuri^of_certain  .nate3,._the  subject  of  that  indebtedness 
in  parfT  the  slock  ij}_qiaestion.-  But  this  was  never  done,  and  he  subse- 
"qplently  dieS^eeply  insolvent,  and  the  petitioners  now  seek  the  specific 
execution  of  this  contract  on  the  part  of  his  administratrix,  who  of 
course  represents  all  the  other  creditors  of  the  estate, 

1  Accord:  Taylor  v.  Eckersley,  2  Ch.  D.  302 ;  Morrow  v.  Turney,  35  Ala.  131  ; 
Apperson  v.  Moore,  30  Ark.  .56 ;  Shocklen  v.  Davia,  17  Ga.  177;  Gregg  v.  Saadford, 
24  HI.  17  ;  Schaffenberg  v.  Bishop,  35  la.  60 ;  Tiebers  v.  Burgess,  11  Md.  452  ;  Sellers 
V.  Lester,  48  Miss.  513;  Roehholz  v.  Schwartz,  46  N.  J.  Eq.  477;  Hall  v.  Omaha 
Bank,  49  N.  Y.  626;  CoUes  Appeal,  107  Pa.  590.  — Ed. 
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This  is  the  whole   case.     As  the  legal   title  to  the  stock  was  in 
Olmsted  up  to  the  time  of  his  death,  any  ^ireditor  of  his  miglit.  have . 
attached  it :   Button  v.  Connecticut  Bank,  13  Conn.  498;   or  if  he  had 
been  forced  into  bankruptcj-,  or  had  assigned  it  for  the  benefit  of  his 
creditors,   HwfmwMgngp  Tyn);]rl    havA  held  jtj^     Swift  V.  Thompson,  9 
Conn.  63 ;   Shipman  v.  JEtna  Insurance   Companj-,  29  id.  245.     In- 
deed the  last  case  is  a  direct  authority  in  favor  of  the  respondent  on 
every  point  involved  in  this,  unless  some  distinction  favorable  to  tlie 
petitioners  can  be  drawn  from  the  circumstance  that  the  assignee  in 
that  case  represented  the  creditors  of  a  living  bankrupt,  while  In  the 
case  at  bar  the  administratrix  represents  the  creditors  of'an  insolvent 
estate!"   But  there  is  obviousl}' 'rio'grpurid   for  any  such  distinction^ 
/  Had  this  stock  been  attached  before  Olmstead's  death  the  lien  would 
\  have  been  dissolved  for  the  benefit  of  all  his  creditors,  thougb  valid 
/  against  the  petitioners  had  he  lived.     On  his  death  all  the  creditors    ^ 
I  stand  upon  the  same  footing,  and  equalitj'  is  equity.  /\ 

N     We  advise  the  Superior  court  to  dismiss  the  petitioners'  bill.  L^ 

In  this  opinion  the  other  judges  concurred,^]/ 


In  ee   SHERIDAN  et  al. 

District  ConRT  or  the  United  States,  1899. 

[98  Fed.  Rep.  406.] 

In  Bankruptcy.  The  referee  in  bankruptcy  found  that  a  pledge  of 
personal  property  by  the  bankrupt  to  one  of  his  creditors  was  an  un- 
lawful preference  under  the  Bankruptcy  Act,  and  made  an  order  requir- 
ing  the  creditor,  who  had  sold  the  goods^  pledged,  to  pay  over  the 
prQ,Sged_s_to_ihe  Jrug^_  fn~T5anEnip|CTnrhe  case~ir^w  before'lhe" 
court  on  the  creditor's  exceptions  to  such  decision  of  the  referee. 

McPherson,  D.  J.  ~q?be.  tssss!iS!'!^_^^^^_onJ^c^-Vane~^otis,  Fed. 
Cas.  No.  11,344,  but  an  examination  of  that  case  .will  show  that  the 


1  Accord  in  principle :  Hamilton  o.  National  Loan  Bk.,  3  Dillon,  230 ;  Re  LitUe 
Power  Co.,  92  Fed.  585  ;  Roundtree  v.  McLain,  Hempst.  245  ;  Loth  v.  McCarthy,  85 
Ky.  581 ;  Johnson  v.  Hooder,  72  Ind.  395 ;  Moors  v.  Reading,  167  Mass.  322 ;  New 
York  Co.  V.  Saratoga  Co.,  159  N.  Y.  137 ;  Phelps  v.  Murray,  2  Tenn.  Ch.  246.  —  Ed. 
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decision  wasjipgn-A-^tflfeTegt  state  offacts.  One  question  there  was 
whether  a  pledge  actually  made  was  fraudulent ;  and  it  appeared  that 
tlie  alleged  bankrupts,  when  the^v  were  admitt;fidUL_sfl]xefltj- had  as- 


signed to  a  creditor,  as  collateral  security  for  advances.,  several  poUQJps, 


^of  Insurance  a,nd_ bills  of  ladin^japon  a  vessel  and  cargq^then^at^  seat^ 
Under  snnh  nirftiinastiHffiRes'^j-iti-waa  -p,oi-rep.t,1y  held  that,  the  transfer  was  \ 
not  in  fraud  of  credit,Q;;s.     The  assignment  of  the  policies  was  a  cora- 
pleted  transfer  of  the  debtor's  interest  in  those  instruments,  and  the  I 
assignment  of  the  bills  of  lading  transferred  the  title  to  the  property 
therein  described,  without  any  further  act.     As  to  almost  all  the  prop- 
ert3-  then  under  consideration,  therefore,  the  transaction  had  been  fully 
executed.     One  policy  or  one  bill  of  lading  was  apparently  not  trans- 
ferred until  Maj',  when  the  alleged  bankrupts  had  become  "  involved  " 
(there  was  no  averment  of  insolvency-  in  the  petition)  ;  but  as  the  last 
advance  hj  the  creditor  had  been  made  in  March,  in  pursuance  of  an 
agreement  made  in  February,  the  court  was  clearly  right  in  holding  that 
no  part  of  the  transaction  was  fraudulent.     No  question  of  preference 

'at'Omi,  Wh<jf^atj  lH!l'H-ttLii  quaaliten-iir-otlfg'or'preference  simply.     The 
gfoods  here  were.  never,.actually  pledged  until  the  exceptant,  forTEe" 
first  time,  took  them  into  his  possession  a  few  da^^s "before  the  petition 

~was~l61e(ir    Before  that  time  there  was  a  mere  agreement  to  pledg^. 

'  The  goods  were  never  delivered  to  the  exceptant,  nor  (assuming,  for 
present  purposes,  that  this  would  have  been  good  against  the  other 
creditors)  were  they  even  set  apart  and  continuously  treated  as  his 
property.  Under  the  facts  proved,  the  pledge  was  not  completed  until 
the  date  of  removal.  Lucketts  v.  Townsend,  49  Am.  Dec.  730,  note. 
This  being  so,  the  exceptant's  title  attached  upon  that  date,  and  the 
transfer  created  a  preference  in  violation  of  the  act. 

The  exceptions  to  the  finding  of  the  referee  are  overruled,  and  his 
order  directing  the  exceptant  to  pay  to  the  trustee  the  money  received 
from  the  sale  of  the  goods  in  question  is  approved.^ 


DAVIS  V.   CLAY. 

Supreme  Coukt,  Missouri,  1829. 

[2  Mo.  130.] 

Wash,  J. ,  delivered  the  opinion  of  the  court. 
In  this   cause  a  bill  was  filed  by  the  complainant  against  the 
defendant  and  one  ScQtt.-,to  foreclosea  mortgage.  &CU.    The  Circuit 

1  Cmdra:  Martin  v.  Eeid,  11  C.  B.  n.  s.  730.  — Ed. 


46  DAVIS  V.  cla't. 

Court  decreed  the  foreclosure,  sale,  &c.i.  from  which  Davis  appealed 
to  this  aourt.  ""      — — 

The  facts  are,  that  on  the  23d  of  June,  1821,  the  above  named 
defendant,  Scott,  executed  a  covenant,  real  mortgage,  or  instrument 
in  writing,  to  the  testator,  Morrison,  in  the  words'  following,  to  wit: 
"  To  all  to  whom  these  presents  shall' come:  Whereas,  I,  John  Scott, 
of  the  county  of  Ste.  Genevieve  and  State  of_Missouri,  am  justly 
indebted  to  Col.  James  Morrison,  of  the  county  of  Fayette,  in\  the 
State  of  Kentucky,  in  the  sum  of  three  thousand  eight  hundred  and 
thirty-eight  dollars  and  sixty-six  cents,  lawful  money  of  the  United 
States,  to  bear  interest^  from  the  date  hej^df ;  for  which\  sthi^,  said 
Ssott  haa^  execl!^ted  his  \iote\  o^  equal  date  with  these  presents,  till 
full  and  perfect  payment.  Now  know  ye,  for  the  better  securing 
jiato  the  said  Morrison,  bis  Jieirs  and  assigns^  the  full  and  perfect 
payment  of  the  said  sum,  on  or  before  the  first  day  of  March  next 
ensuing;  that  I,  the  said  John  Scott,  for  (162)  myself,  my  heire, 
executors  and  administrators,  do  covenant,  promise  and  agree  to  and 
with  the  said  James  Morrison,  his  heirs,  executors,  administrators 
and  assigns,  that  the  undivided  interest  of  one  third  part  of,  in  and 
to,  a  certain  tract  of  land,  known  by  the  name  of  the  Saline  tract,  in 
the  county  of  Ste.  Genevieve  and  State  of  Missouri,  owned  in  com- 
mon with  Henry  Dodge  and  the  heirs  of  Edward  Hempstead,  con- 
taining about  twelve  thousand  arpents  more  or  less,  being  the  same 
that  was  purchased  by  said  Dodge,  Hempstead  and  Scott,  as  the 
property  of  Mr.  Peyrous;  and  also,  as  the  property  of  Mr.  Maxwell, 
as  by  deeds  of  record  will  fully  appear,  and  every  part  and  parcel 
thereof  shall  stand  charged  and  chargeable  with,  and  stand,  ccnliJTinPi 

gnri   hp  !tgg(>irrity  nntn   hinn    t^p.   pa.ifl    IVLortASQD.  hli~beir3,  gXeCUtOrS, 

Siniiir£5or-s-»iid~USBtgn"gpa"S~well  for  the  payment  of  the  principal 


as  the  interest  thereon,  until  the  same  shall  be  fully -and  finallj^Baid 
~aSd~^atisfled  according  JtQ_1iffir  true  liiitent  aiid  ineaQiug.,_ci£_tbfse 
presents;  j;eserving,  hnwpvpr,  tn  thp  hctiH  .rnhn  Sf>nt,t„  \^\^  heir"  <^^ 
assigns,  the^ents  and  profits  ofjthe  said  land  and  saline,  <ibovp  nnd 
before  sepui;ijeii-aad-moctgaged,."„&c. ;  which  was  regularly  acknowl- 
"e'dged  and  recorded  on  the  day  of  its  date,  and  of  which  the  de- 
fendant Davis  had  full  notice;  that  after  the  execution  of  said 
instrument  in  writing,  a  judgment  was  obtained  against  said  Scott, 
under  which  the  premises  were  seized  and  sold  to  the  defendant 
Davis,  for  the  consideration  of  one  dollar. 

The  questions  presented  for  consideration  are, 

First.    Whether  the  instrument  be  valid  as  a  legal  mortgage,  &c.  ? 

Second.    If  not  a  mortgage  in  law,  whether  it  can  be  an  equitable 
lien? 

The  instrument  is  Imperfect  and  defective  aa  a  legal  mortgage,  but 
it  may  well  be  regarded  as  an  equitable  mortgage. 

An   agreement    respecting   real    estate,    for   good    consideration,  1 
imposes  a  lien  as  against  persons  having  notice,  &c.     4  Brown  Ch. 
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B.  31-4,  Brow.  Ch.  462,  P.  Wms.  282  and  429.  If  an  equivalent  be 
given,  though  the  contract  be  not  executed  with  all  the  formalities  of 
law,  yet  in  equity,  the  use  is  in  the  purchaser,  &c.,  Gilb.  Uses,  49 
Eq.  30. 

The  decree  of  the   Circuit   Court  is,  therefore,  correct,  and  must  be 
affirmed  with  costs.^ 


DONALD   &  CO.  V.   HEWITT. 

SuPKEME  Court,  Alabama,  1859. 

[33  Ala.  534.2] 

Walker,  J.  The  complainants  in  the  original  bill,  Schnetz  & 
Hewitt,  and  Thomas  Moore,  one  of  the  respondents,  at  Louisville  in 
the  State  of  Kentucky,  made  a  written  contract  under  seal,  whereby 
the  former  agreed  to  make  an  engine,  and  put  in  on  board  oLa-C-ertain 
boat ;  and  the  latter  agreed  to  pay  tfergfor  StS^QILuim-ing-  the  prog- 
fess~of  the  work,  and,  besides,  to  give  three  "notes  or  acceptances" 
for  equal  amounts,  making  together  the  sumof  $3,400.  The  writing 
concludes  with  a  stipulation,  that  for  the  better  security  of  the  paj'- 
ment  *'  of  the  said  notes,"  Schnetz  &  Hewitt  were  to  retain  a  special 
lien  on  said  boat  and  engine  until  ''  the  notes"  were  paid,,  Moore 
'  psiid  ^3,400  during  the  progress  of  the  work,  and  accepted  six  bills  of 
exchange,  for  amounts  together  exceeding  $3.400.  The  boat,  having 
— bSeiTBrought  to  Montgomery  in  this  State,  was  .  attached-aad.  libelled; 
by  creditors  of  Mnnrg  ^  rlsskia^^o  the  owners  of  the  boat.  The  bill 
ts  t'ortt^fi  flamplair^^ptji^a.  prior ^iennpnn  the  boat,  andig  designed 
to  enforce  that  lien.  '     ~ 

— The^parties  unquestionably  had  a  right  by  contract  to  create  a  charge 
upon  the  boat,  which  would  exist  independent  of  the  possession  of  the 
thing  charged.  The  inquiry,  unembarrassed  by  the  technical  meaning 
imputed  to  the  word  lien,  is  whether  they  have  done  so.  Such  a  lien 
has  every  chara,cteristic-Q£.aa--feau4tahle-J3a«ytgase>-aDd  may  propBd-v.  be 
so  denominaEed.  Every  agreement  for  a  lien  or  charge  in  rem  consti- 
tutes a  trust,  and  is  accordingly  governed  by  the  general  doctrine  of 
trusts.  Such  a  lien  or  charge  is  called  an  equitable  mortgage,  because 
courts  of  chancery,  regarding  them  as  trusts  to  be  enforced,  attach  to 
them  the  incidents  of  a  mortgage.  Thus,  an  agreement  that  bills  should  \ 
be  paid  out  of  the  proceeds  of  certain  property  has  been  held  to  create 
an  equitable  mortgage.    Miller  on  Equitable  Mortgages,  3.     An  agree-  ^ 

1  Accord:  Burgh  v.  Francis,  Finch,  28;  Hildreth  v.  Hues,  33  Beav.  52;  Mar- 
garara  v  Orange  Co.,  37  Fla.  165 ;  Tiernan  v.  Poor,  1  Gill  &  J.  (Md  )  216  ;^  Abbott  v. 
Godfroy,  1  Mich  178 ;  Bullock  v.  Whipp,  15  B.I.  195 ;  Brycer.  Massey,  35  S.  C.  127  ; 
Morrill  v.  Morrill,  53  Vt.  74,  — Ed. 
2  This  case  is  abridged.  — Ed. 
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ment,  "  pledging  and  hypothecating"  property  for  the  payment  of  cer- 
tain bills,  was  enforced  as  an  equitable  mortgage.  Fletcher  v.  Morey, 
2  Story,  555.  A  contract  that  a  party  "  should  have  and  maintain  a 
lien  "  on  chattels  was  characterized  as  "  in  the  nature  of  an  equitable 
mortgage,"  and  as  such  enforced.  Dunning  v.  Stearns,  9  Barb.  Sup. 
Ct.  Rep.  630.  And  an  unsealed  instrument  of  writing,  pledging  the  , 
real  and  personal  estate  of  a  railroad  company  for  the  faithful  perform* 
ance  of  a  contract,  was  held  by  this  court  to  be  an  equitable  mortgage. 
M.  &  C.  P.  R.  R.  Co.  V.  Talman,  15  Ala.  473  ;  see,  also,  Wliitworth  v. 
Gaugain,  3  Hare,  415  ;  Campbell  v.  Worthington,  6  Vt.  448  ;  Bank  of 
Kentucky  v.  Vance,  4  Littell,  168  ;  Marshall  v.  Lewis,  4  Littell,  140; 
In  re  Howe,  1  Paige,  125 ;  Abbot  v.  Godfrey,  1  Man.  (Mich.)  178.; 
Coster  V.  Bank  of  Georgia,  24  Ala.  37  ;  Kelly  v.  Payne,  18  Ala.  371. 

The  authorities  cited  upon  the  brief  of  the  counsel  for  appellees  show 
that  the  equitable  mortgage,  created  by  the  contract  of  Moore  with 
Schnetz  &  Hewitt,  overrides  the  liens  of  the  attaching  apd  libelling 
creditors.  See  those  cases ;  also,  Willard's  Eq.  Jur.  443 ;  2  Story's 
Eq.  Jur.  655,  §1228;  Jenkins  v.  Bodley,  1  S.  &  M.'s  Ch.  R.  338; 
Dunlap  V.  Burnett,  5  S.  &  M.  702. 

Our  argument  thus  far  shows,  as  we  think,  that  Schnetz  &  Hewitt 
have  a  lien,  by  virtue  of  their  contract  of  Julj',  1849,  which  they  are 
entitled  to  enforce  in  this  suit.  But  the  sum  for  which  a  lien  is  given 
by  that  contract  is  limited  to  $3,400.  The  debt  of  the  complainants  is 
much  larger,  and  is  shown  by  the  proof  to  have  become  so  in  conse- 
quence of  work  done  in  addition  to  that  prescribed  by  the  contract. 
The  lien  gLven  by  the  contract  cannot  be  enlarged,  so  as  to  secure  this 
addition  to  the  indebtedness,  upon  the  ground  that  it  was  verbally 
agreed,  or  intended,  or  understood,  when  the  additional  work  was  done, 
that  it  should  be  so  enlarged ;  or  upon  the  ground  that  the  additional 
indebtedness  was  contracted  on  the  faith  of  the  lien ;  for  there  is  no 
averment  in  the  original  or  amended  bills  of  such  facts.  In  the  entire 
omission  of  any  such  averments,  this  case  differs  from  Fletcher  v. 
Morej',   2  Story,  555. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  remanded, 
that  a  decree  may  be  rendered  consistent  with  the  forgoing  opinion. 
The  appellant  must  pay  the  costs  ctf^this  court 


V 
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WILLIAMS  V.   LUCAS. 

EXCHEQUKR,    1789. 
[2  Cox,  160.] 

The  ^testator  had  borrowed  of  James  Lane  the  sum  of  £300  and  by 
his  note  or  Hand  of  7th  NovembfiL.-U-83,  lie^p.rojiu§^ed  to  pay  tjie  ^ame 
^  on  demand,  and  to  0ve  a  seniirity  hy  mortgage  _of  lands  for  tha 
^amejEfiDLJxqujred. 

Testator  had  no  lands  at  the  time^  or  _an,j'-.  real  -estate.,  except  an 
advowson  ana  some  tythes ;  and  he  died  in  Wales  in  the  December 
.    foljfljjdng.    ~ 

The  question  was,  whether  this  note  gave  the  creditor  any  lien  on 
the  real  estate;    or  whether  it  was  a  mere  simple  cont:raf;f.  HeM 

To  show  that  he  had  no  such  lien,  Mitford  cited  Freemoult  v.  Dedire, 
1  P.  W.  429. 

On  the  other  side  PaHridge  argued,  that  this  being  thei^only  real 
estate  which  the  testator  had,  on  which  he  could  p;ive  a.  ^ecm-i-faii,  this 
ihust  be  subjectjo  the  creditor's  demand  ;  and  that  the  short  interval 
Between  the  date  of  the  note  and  the  death  of  the  maker  of  it  (who  was 
absent  in  Wales  the  whole  of  that  time)  would  account  for  his  not  being 
called  upon  to  execute  the  security  in  form. 

But  the  Lord  Chief  Baron  said  (and  the  court  agreed)  that  this  case 
could  not  be  distinguished  from  Freemoult  v.  Dedire ;  that  the  creditor 
had  taken  a  personal  security,  reserving  to  himself  the  power  of  calling 
for  a  real  securitj-,  which  however  he  had  not  done,  and  therefore  it  was 
impossible  to  say  that  this  debt  was  a  charge  on  any  particular  lands.      j 

NEWSOM   V.   BEARD. 

Supreme  Court,  Texas,  1876. 

[45  Tex.  151.1] 

Appeal  from  Colorado.  Tried  below  before  the  Hon.  Livingston 
Lindsay. 

In  1872  T.  B  T^pp<,rd  .tihipppd  t-r  """-i^"^*  °  -i^*  "f  ''"f^°  for  one  J.  G. 
t  Burke.  Burke  became  indebted  on  account  to  Beard,  and  promised 
hjm  that  he  would  send  another  drove  of  hogs  to  market  by  Beard,  and 
that  he  should  have  a  lien  on  all  bis  (Burke's)  hogs  for  the  debt. 
~~TEereafter,  in  June,  Burke,  then  owning  sixty  or  seventy  head  of 
hogs  in  Colorado  County,  sent  one  J.  KJYalker  to  Eagle  Lake,  with 

1  This  case  is  abridged.  —  Ed. 
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written  authority  to  mortgage  the  hogs  to  any  one  who  would  advance^ 
"~%n5^^^  The  loaTi  wiroMTinedTTom~Beard,  whol^t  that  time  re~ 
side(rat  Eagle  Lake.  Soon  after  the  loan  Beard  mgyed^to  Harrisburg, 
in  Harris  County.  Six  weeks  after  Heard's  removaTtcTHarrisburg  he 
—found,  oh  the  cars  for  Galveston,  in  charge  of  one  Dunn,  a  drove  of 
Burke's  hogs.  Beard  procured  an  attachment  for  the  hogs,  but  by 
agreement  with  Dunn  the  hogs  were  takento  Galveston  and  sold,  and 
the  money  deposited  with  Lee,  McBride  &  Co.  until  the  ownership 
should  be  determined.  Before  the  shipment,  the  hogs  had  been  sold 
to  Newsom  &  Co.,  Burke  telling  them  that  Beard  once  had  a  lien  on 
them,  but  that  it  had  been  discharged. 

Suit  was  brought  by  Beard  on  his  account  for  $285  gold  against 
Burke,  and  against  Newsom  &  Co.,  vendees  of  the  hogs. 

Verdict  was  rendered  for  plaintiff,  and  judgment  was  rendered  for 
the  whole  amount  against  all  the  defendants. 

Ireland,  Associate  Justice.  The  exceptions  to  the  petition  were 
overruled,  as  appears  from  a  bill  of  exceptions  contained  in  the  record. 
The  court  erred  in  overruling  the  exceptions  to  plaintiff's  petition. 

Nor  do  we  think  there  is  sufficient  proof  contained  in  the  record  to 
show  that  Burke  had  given  plaintiff  a  mortgage  on  any  hogs.    It  is  true  / 
that  in  a  certain  class  of  cases  equity  will  raise  a  lien  ;   as  for  instance,  ( 
where  a  man  is  put  into  possession  of  real  estate,  with  an  agreement 
that  he  is  to  make  certain  improvements  or  perform  certain  labor  in  or 
about  said  property,  for  which  the  owner  was  to  give  him  a  mortgage 
to  secure  him  for  said  labor.     In  such  a  case  equity  would  say  that  the 
tenant  had  a  lien,  whether  the  mortgage  was  executed  or  not.     But  we  \ 
do  not  think  that  this  principle  can  be  extended  to  chattels,  the  number,  / 
tind,  and  value  of  which  were  not  shown  at  the  time,  and  which  were  ' 
in  a  different  county,  and  were  never  in  the  possession  of  the  creditor. 
A  mere  letter  authorizing  the  bearer  to  execute  a  mortgage  on  certain 
hogs   under  the  circumstances  named   could   not  be  construed  as  a 
mortgage.     (Mood's  Appeal,   6  W.   &  S.  284.)     The  verdict  of  the 
jury  was  not  warranted  by  the  testimony  or  the  charge  of  the  court. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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BRITT  V.  HARRELL. 

Supreme  Court,  Nokth  Carolina,  1890. 

[105  N.  C.  10.] 

This  was  a  civil  action,  tried  before  Botkin,  J.,  at  Spring  Term 
1889,  of  the  Superior  Court  of  Hertford  County. 

The  plaintiffs  allege,  in  substance,  that  in  February,  1888,  Dunn  & 
Kitchen  were  engaged,  in  the  county  of  Hertford,  in  getting  railroad 
ties  for  noarket,  and  while  so  engaged  the  plaintiffs  made  advances  to 
them  in  monej'  and  supplies  to  a  large  amount;  that  on  the  13th  day 
of  Februarj-,  1888,  "said  Dunn  &  Kitchen  were  indebted  to  said  Britt 
&  Lawrence  in  the  sum  of  4122i26,  balance  on  said  supplies,"  for 
which  they  executed  their  promissory  note,  in  words  and  figures  as 
follows : 

$132.26.  WiNTON,  N.  C,  February  13,  1888. 

"  We  promise  to  pay  Lawrence  &  Britt,  out  of  the  proceeds  ofL 
certain  railroad  ties_wejQQjt,  have  in  H,S££ford  _,gg!jjllj^,  amoujjiing 
to  abont  forty-two  hundred,  the  sum  of  one  hundred  and  thirty- 
tWo_f j'j  doOars,  with  interest  thereon  from  December  3d,  1882»-tQ  be 
paid  as  follows  :*i'irst  dedncting.eighteen  hundred  tias  for  O.  H.  Perry, 
from  the  flfst  amount  hauled,  then  we  will  pay  Lawrence  &  Britt,- out 
<}f"tteTremaiflder,  ;at'  the "tate"  of  teii  cents  a  piece  for  alT  delivered 
to  transportation  until  they  afepStd"in  full,  and  authorize  the  purchaser 

"Witness  our  hands,  this  the  13th  day  of  February,  1888. 

"  Witness:  Dunn  &  Kitchen. 

"Ri.WU£JKJBOKNE."  """■  """ 

The  said  paper-writing  was  duly  proved  and  registered  in  Hertford 
County  Oft  the  14th  of  Februarj-,  1888,  and  "  thereafter  Dunn  & 
Kitchen  did  not  cut  and  hew  any  more  ties  in  said  county,  and  said 
4,200  ties  were  all  that  they  had  in  said  county  at  that  time ; "  that 
"about  the  1st  of  April,  1888,  Dunn  &  Kitchen  drliTPrtid  ffftfHHi — frn- 
trans22£tation,-«nd  left  the  .remainder  in  the  woods  where  they  were 
cut;  that  about  June  1st,  1888,  Dunn  &  KitcHen  abandouecT  the  State, 
or  kept  theraseIv55T!Otie5aTed  therein  to  avoid  servica-o£-«iBafiaons.  and 
with  intent  to  defraud  their  creditors ;  and  thereupon  J._J.  Jord_an 
and  S.  J.  HoUonjanj  upon  whose  lands  tlie_ties.  we^rejj^t^uecJjDi 
attachment  against  them,  and7un(Ter  proceedings  therein^_the_rernainder 
orsaicTtresV  about  iJT^UOT'wei^sold  at  public  salerand  the  defendant 
HaTrell  became  the  "piTrcEaserr  the  ties  so  purchased  were  those 
0WIfSrbvTRinn~3r~KitcIien7"in  "Hertford  County,  at  the  time  of  the 
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execution  by  them  of  the  said  paper-wiiting,  and  embraced  witliin  its 
provisions ;  the  defendants  J.  P.  Harrell  and  A.  C.  Vann  hauled  to  a 
point  on  the  banks  of  the  Chowan  Eiver,  for  transportation,  2,000 
or  more  of  the  ties.  No  part  of  said  note  has  ever  been  paid,  and  tlie 
plaintiffs  allege  that  they  have  an  equitable  lien  to  have  said  ties  sub- 
jected to  the  payment  thereof>.J)uun  &  Kitchen  are  totally  4n««lv€nt, 
as  is  also  Harrell,  who  is  thi-eatening^to  sell  and  remove  said  ties,  and, 
irpermi*-terl1tfri!oso,  the  plaintiffs  will  sustain  irreparable  loss.  Har- 
rell purchased  with  full  knowledge  of  the  claim  of  plaintiffs,  and  they 
ask  that  he  be  restrained,"  &c.  ' 

A  restraining  order  was  issued,  and  the  defendants  filed  thereafter 
the  following  demurrer : 

"  The  defendants  demur  to  the  plaintiffs'  complaint  in  this  action, 
because  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 

in  that  —  ^ 

"1.  It  does  not  appearj^jhe  plaintiffsjij;ve_anjjiea;_e3ui^  or 
otherwise,  upbli  therailroad  ties  described  in  the  complaint. 

'^.Tf  does  nofappear'tTiat  the'liefendaiT£sr  or  either  of  them,  are 
under-anj'  legal  ohligatiori  whatever  to  the  plabulflfk.^'-       _ 
"Judgment  was  rendered  sustaining  the  demurrer,  and  the  'plaintiffs 
appealed. 

Davis,  J.,  after  stating  the  case :  The  sole  question  presented  in 
this  case  is,  Was  the  paper  executed  by  Dunn  &  Kitchen  a  chattel 
mortgage?  Was  it  sufficient  to  constitute  a  lien,  legal  or  equitable,  in 
favor  of  the  plaintiffs  against  a  purchaser  at  a  sale  made  by  the  sheriff 
under  execution  ? 

Whether  the  instrument,  in  itself,  is  a  mortgage,  is  a  question  of  law 
to  be  determined  by  the  Court.  Comrou  v.  Standland,  103  N.  C.  207 ; 
Jones  on  Chattel  Mortgages,  §  18. 

In  the  case  before  us  there  is  nothing  in  the  paper  to  indicate  that 
Lawrence  &  Britt  shall  "  have  a  lien  "  upon  the  railroad  ties.  Nothing 
found  therein  imports  a  convej'ance  of  tlie  title  to  the  ties.  No 
authority  is  given  to  sell  the  property  upon  default  of  paj-ment,  or  in 
an}-  way  to  dispose  of  or  control  it.  There  is  nothing  to  bring  it 
within  the  definition  of  a  legal  mortgage.  Jones  on  Chattel  Mortgages, 
§  1,  et  seq. 

But  it  is  insisted  that  it  is  an  equitable  assignment  or  appropriation 
of  the  ties  to  the  payment  of  this  debt,  and  the  purchaser  at  the 
sheriff's  sale  had  notice.  We  do  not  think  it  can  be  so  considered. 
It  was  only  a  promise  by  Dunn  &  Kitchen  to  pay  money,  with  the 
additional  promise  that  they  would  pay  it  "  out  of  the  proceeds"  of 
the  ties. 

While  "  no  particular  form  is  necessary  to  constitute  a  mortgage," 
yet  the  words  must  "  clearly  indicate  the  creation  of  a  lien,  specify  the 
debt  to  secure  which  it  is  given,  and  upon  the  satisfaction  of  which 
the  lien  is  to  be  discharged  and  the  property  upon  which  it  is  to  take 
effect."     "  The  statement  that  the  creditor  is  to  have  a  lien,  and  that 
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on  default  he  may  take  possession  and  sell,  .  .  .  sufflcientlj'  discloses 
the  intent."  Harris  v.  Jones,  83  N.  C.  317,  and  oases  cited.  The 
instrument  under  review  gives  the  plaintiff,  in  no  event,  authority  to 
take  possession  and  sell  the  ties. 

A  debtor  says  to  his  creditor :  "  I  will  send  cotton  which  I  have  in 
my  gin  to  my  commission  merchant  and  pay  your  debt  out  of  its  pro- 
ceeds, or  I  will  authorize  him  to  retain  it  for  you."  The  debtor  sends 
the  cotton  off  and  sells  it,  or  it  is  seized  under  execution  and  sold  by 
the  sheriff.  Would  the  creditor,  in  such  a  case,  even  though  he  had 
registered  \hQ  promises  of  his  debtor,  have  a  right,  in  law  or  equitj',  to 
follow  the  property  and  have  it  apphed  to  the  payment  of  his  debt  ? 
However  it  might  be  as  between  the  parties,  one  making  the  promises 
and  the  other  relying  on  them,  in  the  absence  of  anj-  charge  or  circum- 
stances of  fraud  or  collusion  to  cheat  the  debtor,  as  to  third  persons, 
such  an  agreement  could,  in  no  sense,  be  regarded  or  treated  as  a 
mortgage  of  the  cotton. 

The  plaintiffs  say :  "  This  lien  was  not  divested  by  the  attachment 
in  favor  of  Jordan  and  Holloman  and  the  sale  thereunder  to  the  , 
defendant,"  and  for  this,  the  case  of  Lake  v.  Doud,  10  Ohio,  415,  is 
cited.  The  plaintiff's  misfortyne  is  that;,  in  this  case,  there  w;as  nolien. 
In  the  'Sase  of  Lake  v.  Doud,  the  mortgage  had  been  drawn  properly, 
and  was  registered,  but  it  was  improperly  attested  ;  was  not  therefore 
a  "legal  mortgage."  The  complaint  charged  that  the  defendants 
(whose  relations  to  each  other  are  set  out)  combined  to  cheat  and 
defraud  him,  and  the  Court,,  after  setting  forth  at  _great  length  facts  to 
show  the  fraudulent  character  of  the  transaction,  were  "irresistibly 
led  to  the  conclusion  "  that  it  was  fraudulent  and  void,  and  held  that 
though  the  plaintiff  had  no  legal  mortgage,  yet  he  had  an  equitable 
mortgage,  which  could  be  enforced. 

There  is  no  allegation  or  pretence  of  any  combination  and  collusion    ' 
between  the  execution  creditors,  the  purchasers  at  the  stieriff's  sale, 
and  the  debtors  in  the  present  case,  to  cheat  and  defraud  the  plaintiffs,  J 
and  the  case  is  unlike  that  of  Lake  v.  Doud.  '-' 

The  plaintiffs  had  nothing  in  addition  to  their  note  but  the  promises    ' 
of  Dunn  &  Kitchen  that  they  would  pay  "out  of  the   proceeds  of 
certain  raih'oad  ties,"  &c.,  and  "  authorize  the  purchaser  to  retain " 
the  amount  of  their  debts  for  them ;  and  these  promises,  without  a   / 
transfer  of  the  title  to  the  ties,  as  security,  were  worth  no  more,  it  , 
seems,  than  the  promise  to  pay  the  money.  Affirmed}      '■' 

1  To  the  same  effect  are  Berrington  v.  Evans,  3  Y.  &  C.  384 ;  Vanniman  v.  Gardner, 
99  III.  App.  345;  Clement,  Bane  &  Co.  v.  Swanson,  UO  Iowa,  106;  Finn  v.  Donahoe, 
83  Mich.  165 ;  Langley  v.  Vanghan,  10  Heisk.  553.  —  Ed. 
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EICCARD  V.   PRICHARD. 

Chancery,  1855. 
[1  Jurist  N.  S.  750.] 


In  January,  1852,  the  defendant  Prichard  was  in  prison  on  a  ca. 
sa.,  at  the  suit  of  the  plaintiff  Riceard,  for  £531.  Prichard  was  at 
that  time  prosecuting  a  demand  for  a  considerable  sum  against  a 
railway  company  to  which  he  had  been  engineer,  and  which  was 
being  wound  up.  It  being_  represented  to  the  plajntiff  that  the 
imprisonment  of  Prichard  was  likely  to  preiudice  his  claim,  it  was 
arrangedJbai-tbe-defendaOT(r  sboald  be-  reteased.  The  taking  in  exe- 
cution having  been  a  satisfaction  of  the  debt,  the  defendant  confessed 
a  new  judgment  on  hia.releage  for^548  '^"^^J^J^]^  cnstH.,  ^nd  Mr- 
,_PhUlij;ia,  iiis -solieitojv  wxate  a  letter,  daFed  the  12th  January,  1852: 
"Prichard  v.  Riceard.  Second  action.  In  pursuance  of  the  arrange- 
ment for  liberating  the  defendant  from  prison,  we  undertake  to  pay 
the  whole  amount  due  at  the  time  of  such  payment  upon  the  judgment 
in  the  first  action,  or  so  much  thereof  as  the  moneys-  in  our  hands 
shall  be  able  to  satisfy,  out  of  any  moneys  which  may  be  received  by 
ua  from  the  claims  pending  on  behalf  of  Mr.  Prichard,  and  which 
may  remain  in  our  hands  after  payment  or  satisfaction  of  any  costs 
or  lien  which  may  be  due  to  us,  or  which  we  may  have  thereon." 
The  defendant  afterwards  approved  this  letter,  and  authorized 
Phillips  to  carry  out  the  arrangement.  The  defendant  got  a  sum  of 
,£3,538  awarded  to  him  against  the  company  on  arbitration,  on  which 
he  sued  out  judgment  and  execution,  but  got  a  return  ot  nulla  bona. 
He  then  attached  a  larger  debt  due  to  the  railway  company  from 
certain  canal  companies,  who  thereupon  paid  the  amount  of  the 
attachment  into  the  Common  Pleas.  The  defendant  was  now  seeking 
to  get  this  money  into  his  own  hands,  having  changed  his  solicitors. 
The  originar  solicitor,  Phillips,  was  the  plaintiff  in  one  suit.  The 
facts  were  not  denied.  The  plaintiffs  in  both  suits  had  obtained 
ex  parte  injunctions,  and  the  defendant  now  in  each  case  moved  to 
dissolve  them. 

Sib  W.  p.  Wood,  V.  C.     The  injunction  must  be  continued.     The 
agreement  stated  in  the  bill  (and  admitted  by  the  defendant)  contains 
just  the  clause  which  brings  it  within  the  rule  laid  down  in  Rodick  v. 
GesnSeH'lubi  sup.),  viz.,  "that  where  there  is  an  agreement  between   > 
debtor  and  creditor  that  the  debt  owing  shall  be  paid  out  of  a  par-    I 
ticnlar  fund  coming  ^o  the  debtor^  that  creates  a  valid  equitably  / 
charge  upon  the  fund,  and,  operates  as  an  equitable  assignment  of    i 
the>fund  pro  tatito.'[     The  defendant  does  not  deny  the  allegation  in  ■ 
the  bill  as  to  the  arrangement  on  Ms  release  from  prison ;-  he  does 
Bot  deny  that  JPhillips  was  his  solicitor;  all  that  he.  ventures-to  say-, 
isythat-he  cannot  say  whether, all  the-representations  and  promises  j 
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which  Phillips  then  made  were  with  hi^,  the  defendant's,  full  knowl- 
edge and  consent  Of  not.  The  quibble  by  which  the  defendant  say's 
he  undertook  to  pay  the  plaintiff  out  of  these  moneys  when  he  should 
receive  them,  but  that  he  never  intended  to  receive  them,  but  to 
apply  them  some  other  way,  reminds  one  of  the  quibble  unsuccess- 
fully raised  at  common  law  on  a  promissory  note,  in  which  the  maker 
of  the  note  said,  "  I  promise  not  to  pay."  I  therefore  refuse  this 
application,  with  costs. 


In  re  bell. 

Chancery,   1895. 
[1896, 1  Ch.  1 1] 

A.  L.  Smith,  L.  J.     William  Bell  died  leaving'  a  will  under  which 
Dndley  "Wells  biipimn  bnnrfifi'illy  pntn>lprl--to-c^rit>,fi.ight.|]__a]ijax£._2l--^ 

JfP;"^Y  flf  i^^iOftO    hpqnpathpfl^/^    t,i-ngtaAa    JHe  assigned    *^^^   gtinvo  tp  ^ 

'  Gs^r^^rM]  by  wgyTof  <i^i^r^r-Ay~^^^rff  pffY^""  ^"''  '•ff!''r"r*^""i  and  „that 
mortgage_ha£been  transferred  to  Mr.  Jeflgl^^     A  subsequent  encum- 

""Brance  was  created  by  Dudley  Wells  on  this  share,  and  be_jfleiaEards  j 
became  bankrupt,  and  by  a  deed  of  arrangement  jainder^the^ankruptcy  j 
Act  assigned  the  share  to  a, trustee  fSFthelSeneflt  of  his  creditorsTsub- 
ject  to  Jeffery's  mortgage.     Mr.  Jeffery  is  entitled  under  his  security 
to  £380  and  interest,  and  has  taken  out  an  originating  summons  asking 
that  the  trustees  of  the  will  may  be  ordered  to  pay  over  to  him  the  I 
whole   of  Dudley  Wells's  share,  amounting  to  £1,000.     The   puisne  t^ 
encumbrancers  were  not  before  the  court,  but  Mr.  JeflFery,  on  his  own 
showing,  is  not  entitled  to  the  £1,000,  but  only  to  a  sum  which  I  will 
call  £400,  and  the  question  is  whether  he  is  entitled  to  demand  to  have 
the  whole  £1,000  paid  over  to  him.     It  would  be  absurd  for  me  to  say 
that  I  am  as  familiar  as  my  brother  Eigby  with  the  practice  of  the  Court  \ 
of  Chancerj' ;  but  it  certainly  seems  to  me  odd  that  because  a  man  is    y 
entitled  to  receive  out  of  a  trust  fund  £400  he  is  therefore  entitled  to/ 
receive  and  administer  the  whole  fund.     Is  this  so?    Mr.  Marten  ad;  ^ 
mitted  that  if  the  fund  was  in  court,  the  court  would  only  pay  out  to  Mr. 
Jeffery  the  £400,  and  would  itself  administer  the  remainder.     It  is  clear 
that  Mr.  Jeffery  has  only  a  security  for  £400  on  the  £1,000,  and  why 
should  the  whole  £1,000  be  paid  to  him?    No  reason  was  given  why  W 

^  Only  one  opinion  is  printed.  —  Ed. 
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should  be.  Kekewich,  J. ,  has  gone  further  than  ordering  this  payment ; 
be  has  held  that  the  trustees  were  so  wrong  in  refusing  to  make  the 
payment  that  they  ought  to  be  ordered  to  pay  the  costs  of  the  pro- 
ceeding to  compel  them  to  make  it.  The  order  must  be  reversed, 
and  Mr.  Jeffery  must  be  ordered  to  pay  the  trustees'  costs  relating  to 
this  part  of  the  case. 


SPOONER  V.   SANDILANDS. 

Chancery,  1842. 

[lY.i-C.C.  C.  390.] 

The  bill  charged  that  the  power  of  attorney  was  not  revoked  by  the 
death  of  Richard  Sandilands.  andJhatJhe_s_amfi.was^paEt^£-aseciuity. 
for  a  debtJugU^dja©  to  the-^plain^iSs^ — .The  bill  further  charged,  that 
even  if  it  were  as  a  power  of  attorney  revoked  by  the  death  of 
■  Richard  Sandilands,  yet^JhaL-it-.opei'ftted,^t  only  as  a-pewer-of"^ 
attornejj,  but  also  as-Cconfepaet-and  agreemienkiBjvTiting  by  Richard 
-San3ilaBds  withtheplainiifia.  au.d  their  late  partners7"ttiat  possession 
of  tBe  "said  freehold  lands  and  premise^  should  be  jilained^bjL  the- 
plaintiflfs  and  tbejrjate  partners,  and  the  rents  and  proflts  thereof  be  1. 
-reeew^^J^  them,  until  they  shodd  be  duiypaid  jmd  a!rtTafi,fid^  tha — 
~8ai'd"sum  of  £241  7s.  9d.^  the' aforesaTd  arrears  Qf_interest.  and  also 

J_ajririLtfiIeat  .wblch  should  from  time  to,  tjme  bpp.r>Tne.^H«-*Bd— nwjgg 
f or^r  ijo ,  respect  ..oOhe.  sajd.  sum  of  j£l,789  l&i_4£^  or  any  part 

''"thereof,  so  long  as_thesaid_sum^f  £1,789  18s^__Ad.,  jjjL-^uy  part 
thereof,  should  remain  due.  The  bilLlutther  charged,  that-thpi  ppYfar 
ef-atxorney  was  a  valid  equitable  charge  upon  the  said  freehold  lands 
and  here^rEagrentg7T.nd  "constituted  a^ood  lien  tberefln,.,a»d-  nntitlrrl 
~tne_p;,aitttiff«--t(rT5tein  possession  thereof. 

""  The  Vice  Chancellor.  I  am  of  opinion  that  the  instrument  in 
question  amounts  to  a  contract  to  charge  the  freehold  hereditaments 
in  question ;  under  which  the  plaintiffs  became  entitled  to  enter  into 
possession,  and  retain  the  possession,  and  receive  the  rents,  until 
thereby  or  otherwise  they  should  be  paid  the  £1,789  18s.  4c£.,  and 
interest,  and  the  interest  then  remaining  due  in  respect  of  the  £2,500. 
It  is  impossible  to  doubt  that  this  was  the  intention  of  the  parties, 
and  I  think  that  this  intention  has  been  carried  into  effect,  and  that, 
therefore,  there  must  be  the  usual  account  as  in  a  foreclosure  suit, 
where  the  mortgagee  is  in  possession,  of  the  principal  money  and 
interest  due  to  the  mortgagee,  and  of  the  amount  due  to  him  for 
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costs,  both  here  and  at  law ;  not  directing,  at  present  at  least,  either 
a  sale  or  foreclosure.  I  will  not  grant  any  injunction,  the  defendant 
undertaking  not  to  proceed  at  law.  Further  directions  and  costs 
must  be  resenred  until  after  the  Master  shall  have  made  his  report. 


BEOWN  V.   BROWN. 

Supreme  Court,  Indiana,  1885. 
[103  Ind.  23.] 

Elliott,  J.     The  complaint  of  the  appellee  sets  forth  the  following 
contract : 

"January  29th,  1879. 

"Memoranda  of  contract  between  Solon  ILBrown,   of  the   first 
part,  and  Elijah  C.  Brown,  of  the  second  part.     This  is  to  certify  that 


•we,  of  the  nrsc  part,  aid  obtain  of  Elijah  C.  Brown,  of  the  second 
part,  three  thousand  dollars,  parfm  a  clairrTagaiusTlJohn  S.  Gray  of 
$27646^  and  the  remainder  in  his  own  "paper,"  with  which  we  did  pur- 
chase of  the  said  John  S.  Gray  and  others,  the  following  described 
tract  of  land  in  Montgomery  county,  Indiana,  known  as  the  '  Folse 
farm,'  and  described  as  follows:  The  west  half  of  the  west  half  of  the 
southwest  quarter  of  section  thirty-five  (35),  in  township  nineteen  (19) 
north,  range  six  (6)  east;  and  also  the  east  half  of  the  southeast 
quarter  of  section  thirty-four  (34),  in  township  and'  range  aforesaid, 
together  containing  one  hundi'ed  and  twenty  acres.  The  use  and  con- 
trol of  which  we  do  hereby  turn  over  to  the  said  Elijah  C.  Brown,  of 
the  second  part,  until  sold,  and  when  sold  the  $3,000  above  named  and 
one-half  of  the  advance  over,  together  with  the  said  $3,000  that  may 
be  obtained  on  the  sale  of  said  land,  we  will  pay  to  Elijah  C.  Brown, 
of  the  second  part ;  and,  also,  we,  of  the  first  part,  do  herein  agree  to 
put  on  said  lands  two  hundred  dollars  ($200)  worth  of  improvements 
in  clearing,  fencing  and  ditching  (when  deadening  gets  in  suitable  (" 
condition),  and  that  we,  Elijah  C.  Brown,  of  the  second  part,  herein 
agreeing,  shall  pay  the  taxes  on  said  lands  and  keep  the  farm  in  as 
good  repair  as  when  received.  And  in  case  that  the  said  Elijah  C. 
Brown,  of  the  second  part,  shall  decease  before  the  sale  of  the  farm 
and  the  cancelling  of  this  paper,  then  the  three  thousand  dollars  named 
above  shall  be  and  is  hereby  a  gift  to  the  said  Solon  H.  Brown,  of  the 
first  part,  and  this  paper  shall  become  null  and  void. 

"In  testimony  whereof  we  do  hereunto  subscribe  our  names  respec- 
tively the  day  and  year  above  named. 

(Signed)  "  Solon  H.  Beown. 

"  Mary  J.  Brown. 

"Elijah  C.  Bkown." 
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It  is  alleged  that  Solon  H.  Brown  died  testate,  in  January,  1883^ ' 
leaving  surviving  liim  the  appellants  as  his  only  heirs ;  that  prior  to 
his  death  the  testator  borrowed  of  the  appellee  the  $3,000  mentioned 
in  the  written  contract,  for  the  purpose  of  purchasing  the  land  therein 
described.  It  is  also  alleged  that,  on  the  29th  day  of  January,  1879, 
Solon  H.  Brown,  becoming  dissatisfied  with  his  purchase  of  the  land, 
on  account  of  his  inability  to  pay  the  notes  which  he  had  executed  to 
secure  the  $3,000  borrowed  of  the  appellee,  executed  the  writteil  con- 
tract. It  is  also  averred  that  the  appellee  has  performed  his  part  of 
the  contract,  and  that  the  testator  and  Mary  J.  Brown  have  failed  to 
perform  their  part,  in  that  they  have  not  expended  $200  in  improve- 
ments ;  that  the  real  estate  has  not  been  sold.  Prayer  that  the  plain- 
tiff be  decreed  to  have  an  equitable  interest  in  the  land ;  that  it  be 
ordered  sold,  and  that  the  appellee's  claim  be  paid  out  of  the  proceeds 
of  the  sale. 

The  case  is  a  peculiar  one,  but  we  think  the  facts  stated  entitle  the 
appellee  to  relief.  The  instrument  is  badly  drawn  and  was  evidently 
prepared  by  an  unskilful  person,  but  it  is  not  meaningless. 

A  cardinal  rule  in  the  construction  of  contracts  is,  that  they  shall  be 
given  effect  if  possible,  and  the  intention  of  the  parties  carried  into 
execution.  In  order  to  give  this  contract  effect,  it  must  be  held  that  it 
evidences  a  debt  due  to  the  appellee,  paj-able  out  of  the  proceeds  of  a 
sale  of  the  land,  and  to  effectuate  the  intention  of  the  parties,  it  must 
be  held  that  a  sale  of  the  land  shall  be  made  and  the  debt  paid.  The 
terms  of  the  contract,  and  the  circumstances  under  which  it  was  exe- 
cuted, show  that  the  appellee  meant  to  hold  the  signers  of  the  instru- 
ment liable  for  the  money,  and  that  they  assented  to  this,  and  also 
agreed  that  the  money  borrowed  should  be  paid  out  of  the  pi-oceeds  of 
a  sale  of  the  land.  It  further  appears  that  the  money  was  obtained  for 
the  purpose  of  purchasing  the  land,  and  that  it  was  used  for  that  pur- 
pose ;  it  is,  therefore,  equitable  that  the  money  which  bought  and  paid 
for  the  land  should  be  repaid  to  the  person  who  furnished  it,  and  this, 
it  is  e\'ident,  was  the  intention  of  the  parties.  Counsel  for  the  appel- 
lant say :  "  But  it  was  earnestly  insisted  by  counsel  for  appellee  in  the 
court  below  that  the  stipulation  in  the  contract,  viz.,  'The  use  and 
control  of  which '  (the  land)  '  we  do  hereby  turn  over  to  the  said  Elijah 
C.  Brown  of  the  second  part,  until  sold,  and  when  sold  the  $3,000 
above  named,  and  one-half  of  the  advance  over,  together  with  the 
$3,000  that  may  be  obtained  on  the  sale  of  said  land,  we  will  pay  to 
Elijah  C.  Brown,  of  the  second  part,'  evinced  a  clear  and  unmistakable 
understanding  that  the  land  was  to  be  sold.  Standing  alone  this  con- 
clusion would  seem  reasonable.  But,  in  construing  a  contract,  refer- 
ence must  be  had  to  the  entire  instrument.  The  intention  of  the 
parties  to  the  contract  is  the  thing  to  be  ascertained.  This  can  not  be 
done  by  reference  to  a  particular  sentence  or  clause  ;  all  the  parts  must 
be  considered  together.  Tested  by  this  rule,  we  think  the  conclusion 
erroneous."    The  argument  of  appellant's  counsel  does  not  meet  the 
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proposition  of  the- appellee,  for  the  claite  writing  was  sufficient  for  that 
consistent  with  all  the  other  stipulations 

tion  claimed  by  the  appellee  makes  the-  31,  1890,  and  was  in  renewal  of 
tive  one  ;  while  any  other  construction er  1,  1884.  Neither  of  these  notes 
frustrate  the  intention  of  the  parties.     ■  6,  1883,  and  there  is  no  writin<^ 

It  is  true  that  no  time  is  fixed  for  thear  that  the  £arties  infeli-ded  the 
dollars,  but  this,  surely,  does  not  reliefs.     We  are  of  opinio'n"  that  the 

If  a  man  promises  to  pay  money  borroiche  Ueri^.  ^ — ■ 

a  time  for  payment  does  not  invalidate)y lie  15,000  note  was  in  force  on 
plies  the  omitted  element,  and  prescribs  intestate  died.     Administrati 
within  a  reasonable  time.    So,  here,  th(]9,  1897.     Thereafter  the  assion-  ' 
and  made  it  the  obligation  of  the  debtrs  of  the  exchange  and  to  the  de- 
reasonable  time.  t  the  plaintiff  was  entitled  under  it 

The  instrument  is  not  a  lease  ;  it  ha  The  seat  w&s  sold  with  notice  of 
except  that  of  possession,  and  that  is  lid  over   by  the  exchange  to   the  \ 
The  instrument  is  a  mortgage,  for  iotice.     This  change  of  the  prop- 
promise  to  pay  it  out  of  the  land,  andrights  existfiig  >Een  th"e  lien  was 
of  the  creditor  until  payment  of  the  dmortgaged  land  into  money  by  a   It  . 
perhaps  not  a  complete  one;  but  it  is  ted  and  held  the  proceeds  of  the 
right  to  have  the  laud,  pledged  to  him  v.  Caldwell,  14l~Hass.  489  492 
to  pay  the  debt ;   in   short,  it  is  ai  ' 

Mortg.,  section  162.  ney  with  notice  of  the  lien  and  has 

"What  we  have  said  disposes  of  ai  to  extinguish  the  debt  for  which 
renders  it  unnecessary  to  discuss  tbntitled  to  a  decree  unless  the  lien 

iffs  right  to  its  enforcement  lost  ir    ' 
loney  was  paid  to  the  defendant.'     I 
1  To  same  effect  is  Kacoullat  v.  1  J 

Be  WitUnberg,  V.  &P.  Co.,  108  Fed.  593. 
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It  is  alleged  that  Solon  H.  tse  quoted  f^om  the  cont^^^^^^^^^^^^ 
leaving  surviving  him  the  appe^,  and  giving  to  i  ^^^  ^^^^_ 

his  death  the  testator  borrowe  contract  a  compie  ^^^ 

in  the  written  contract,  for  the  would  practically  nuui  > 
described.     It  is  also  alleged  tl  thousand 

Solon  H.  Brown,  becoming  diss  payment  ot  tne  t,qi«      ,.     .= 
on  account  of  his  inability  to  je  the  debtor  from  his  obhgaUo^n^  ^ 
secure  the  $3,000  borrowed  of  ved  of  another,  ^'i®  !^",  'j 

tract.     It  is  also  averred  that  th  the  contract,  for  tUe         ^J^^ 
the  contract,  and  that  the  testates  that  payment  shall  ^    ^^^^^  ( 
perform  their  part,  in  that  theyj  law  entered  into  the  a=  ^  f 

ments ;  that  the  real  estate  has  or  to  pay  the  creditor 
tiff  be  decreed  to  have  an  equit  ~     lease 

ordered  sold,  and  that  the  appeUs  none  of  the  features  oi 
of  the  sale.  a  feature  not  pecuhar  to  leases^ 

The  case  is  a  peculiar  one,  but  evidences  a  debt,  con  i 

appellee  to  relief.     The  instruni  puts  the  land  in  t"^®  P°^^^  \ 

prepared  by  an  unskilful  person,3-bt.    It  is  not  the  usual  ""O^W^  \ 
A  cardinal  rule  in  the  construcsufflcient  to  vest  in  the  crem  j 

given  effect  if  possible,  and  th^  and  put  into  his  PO^^^^^'^^'lf^^gg  ] 
execution.    In  order  to  give  this  a  equitable   mortgage, 
evidences  a  debt  due  to  the  appe  j 

sale  of  the  land,  and  to  eflectuatu  the  questions  in  the  case, 
be  held  that  a  sale  of  the  land  sh,.e  rulings  on  the  answers, 
terms  of  the  contract,  and  the  c'  Judgment  affirmea. 

cuted,  show  that  the  appellee  me  _-Fd 

ment  liable  for  the  money,  and  uausevain,  32  Cal.  376. 
agreed  that  the  money  borrowed  i 
a  sale  of  the  land.     It  further  apf 
the  purpose  of  purchasing  the  lam 
pose  ;  it  is,  therefore,  equitable  tl 
for  the  land  should  be  repaid  to  t 
it  is  evident,  was  the  intention  of 
lant  say  :  "  But  it  was  earnestly  i 
court  below  that  the  stipulation 
control  of  which '  (the  land)  '  we  d 
C.  Brown  of  the  second  part,  ur 
above  named,   and  one-half  of  tl 
S3, 000  that  may  be  obtained  on  i 
Elijah  C.  Brown,  of  the  second  pa. 
understanding  that  the  land  was  t( 
elusion  would  seem  reasonable.     J 
ence   must  be  had  to  the  entire 
parties  to  the  contract  is  the  thing 
done  by  reference  to  a  particular  s( 
be  considered  together.     Tested  b^ 
erroneous."    The  argument  of  app 
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payment  of  this  $5,000  note,  and  the  writing  was  sufficient  for  that 
purpose. 

^e  note  of  $2,000  was  dated  May  31,  1890^  and  was  in  renewal  of 
partof  a  note"oTT2^0  (Tfated  DecembeTl7 18847'  Neither  of  these  notes 
mentioned  the  assignment  of  October  6,  1883,  and  there  is  no  writing 
signed  by  Weeks  wliich  makes  it  clear  that  the  parties  intended  the 

Ji'?Il....t9  ^PP-ly  t9„.®'''her  of  these  notes?     We  are  of  opinion  "that  the 

$2,j0Q_never  has  been  secured  by  the  Weri.  " " 

This  lien  for  the  delrt  rei5f5g5li'ted'T5y~tBe  $5,'0'(J0  note  was  in  force  on 
August  8,  1897,  when  the  defendant's  intestate  died.     Administration 
upon  his  estate  was  granted  August  19,  1897.     Thereafter  tlie  assign- ' 
ment  was  presented  both  to  the  officers  of  the  exchange  and  to  the  de- 
fendant, and  the  claim  was  made  that  the  plaintiff  was  entitled  under  it  ' 
to  be  secured  for  its  indebtedness.     The  seat  was  s«ld  with  notice  of  i 
this  claim  and   a  large  sum  was  paid  over   by  the  exchange  to   the  \ 
defendant,    who  took  it  with  like  notice.     This  change  of  the  prop- 
erty into  mone^Jn_accor^nce  with  rights  existing~when  the  lien  was  'A 
created,  "was  like  the  conversion  of  mortgaged  land  into  money  by  a   ~}\_J-i 
forecl^;ure„gglg^^a£djthe  lien  subsisted  and  held  the  proceeds  of  the 

•^"p^TeT'Western  Union  Telegraph  Co.  v.  CaTdwell,  14f  Mass.  489,  492, 
493. 

As  the  defendant  received  the  money  with  notice  of  the  lien  and  has 
of  it  in  his  hands  more  than  enough  to  extinguish  the  debt  for  which 
the  lien  is  security,  the  plaintiff  is  entitled  to  a  decree  unless  the  lien  ^ 
has  been  extinguished  or  the  plaintiffs  right  to  its  enforcement  lost  i  c 
since  November  7,  1897,  when  the  money  was  paid  to  the  defendant.^ 

1  Ex  parte  Pooley,  2  M.  D.  &  DeG.  505  ;  Me  Wittenberg,  V.  &  P.  Co.,  108  Fed.  593, 
are  similar  ca§es  in  principle.  —  Ed. 
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/  ^    '    s    CHAPTER  II. 

.  Y  THE  SUBSTANCE  OF  THE  MORTGAGE. 

f 

Section  I.   Gkant  of  Title. 


A.  Absolute  Deed. 
ENGLAND  v.   CODRINGTON. 

Chancery,  1758. 

[1  Eden,  169.1 

i  J,  \    This  was  a  bill  brought  by  the  plaintiffs  (all  of  the  name  and 
family  of  England,  who  were  entitled  to  certain  premises  at  Marsh- 
field  in  the  county  of  Gloucester,  under  various  family  transactions)" 
f  against  Sir   William   Codrington,   for   an   account  of   the  rents  and 
I    /  profits,  and  a  redemption,  &c. 

V  The  Lord  Keeper.  I  am  of  opinion,  upon  the  proofs  in  this 
i  cause,  and  particularly'  from  the  answer  of  Sir  William  Codrington, 
^,  that  the  agreement,  bearing  date  the  18th  of  July,  1751,  was  not 
for  the  sale  of  the  premises  therein  mentioned^butwa^  only  an 
agreement  to  convey  the  estates  to'"'STr~~WI^m]^]aM3]i_heii^]^ 
redeemable  at  a  certain  time,  and  particuIar"^eDt,  upon  payment  of 
the  money  with  interest,  which'^oughrtcrTiave  been  inserted  in  the 
agreement  ;'^nd  appears  tcPmi^  to  have  been  fraudulently  omitted 
by  the'  drawer  of  it-  -— -  ___—  ,    ,™_         . 

-- j-g^jjj  therefore  of  opinion  that  the  convej'ances  are  not  to  be  con- 
sidered in  this  court  as  absolute  convej-ances,  but  as  securities  for 
the  money  advanced  by  Sir  William  Codrington,  together  with  inter- 
est, according  to  the  rate  of  interest  which  the  several  mortgages 
paid  off  by  him  bore ;  and  the  defendant  having  insisted  on  the  same 
as  absolute  conveyances,  contrary  to  the  real  truth  of  the  transaction, 
and  thereby  occasioned  this  suit;  let  the  Master  tax  the  plaintiffs 
their  costs  to  this  time,  &c. 

Usual  decree  for  an  account ;  die. 


> 


PRAZIER  V.   PEAZIER  ET  AL.  63 


FRAZIER  V.   FEAZIER  et  al. 

Supreme  Court,  North  Carolina,  1901. 
[129  N.  C.  30.] 

Bill  foe  eedemption. 

Claek,  J.     To  convert  a  deed  absolute  on  its  face  into  a  mortO 
gage  it  must  appear  that  the  clause  of  redemption  was  omitted  through  [ 
ignorance,  mistake,  fraud,  or  undue  influence.     There  is  no  evidence  / 
of  this.     On  the  contrary,  the  plaintiff's  testimony  is  that  he  declined  / 
to  execute  a  mortgage.      To  cause_a_iieed.-to-„he-idejcreed,-in.trusl:, 
there  must  be  strong^evidence  of  such  agreemenii_ajld;.  proof  of  such  y 
inl5nttoHr^st~be  made,  not  by  simple  admission  of  the  parties  there.r  ^ 
"Sffer,  but3her£^'uit~5e   proo?"of  facts'  and   circumstances  ..^.^fihOM 
thiTflppf^  inconsistentjyith  theTcfea^  of  absoliIFe  purchase ;   othecstise, 
,^§— I^Sff'^^^y  _9L«l£§£»^KoiU  always  Jbe_^,  subject  to  "  the_  slippery  / 
memory  of  witnesses."      Kelly  v.  Brj-an,   41  N.   C.   283;   Porter  v. 
White,  Tf8  N.  C.  42;  38  S.  E.  24.     If  the  transaction  is  a  sale  with 
power  to  repurchase,  there  is  no  equity  to  interfere.     Adams,  Eq.  Ill, 
and  cases  there  cited.     Here   such  circumstances  are  wholly  lacking. 
On  the  contrary,  the  grantee  went  into  possession  at  the  end  of  the 
year,  it  being'  already  rented  out,  and  put  up  buildings,  and  cleared 
one-half  of  the  land  for  cultivation,  and  he  and  his  devisees  have  been 
in  undisturbed  possession  since  1883.     There  is  an  allegation  that  the 
grantee  made  a  contemporaneous  parol  agreement  to  reconvey  upon 
repayment  of  the  purchase  money,  but  there  is  no  evidence  of  such 
repaj-ment.     The  plaintiff  relies  upon  an  allegation  that  the  rents  and 
profits  should  be   applied  to  repayment  of  the  purchase  money,  but 
there   is   no   proof  whatever  of    such   agreement      In   sustaining   a 
demurrer  to  the  evidence,  there  was  no  error.^ 

1  In  a  few  jnrisdictions  the  view"  is  held  that  fraud,  mistake,  undue  influence  or  the  | 
like  must  be  shown  in  order  to  get  relief  from  equity  in  such  eases.  See  French  v.  j 
Burns,  35  Conn.  359  ;  McClain  v.  White,  5  Minn.  178;  Norris  v.  McClain,  104  N.  C.  ' 
[garter  v.  Walker,  1  Mnrphey,  488.  —  Ed. 
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STRONG  V.   STEWART. 
Court  of  Chancery,  New  York,  1819. 
[4  Johns.  Ch.  167.] 

Bill  to  redeem  mortgaged  premises.  The  defendant  set  np  an 
absolute  sale,  by  an  assignment,  absolute  in  terms,  of  the  right  of 
Mitchell  in  the  land,  and  denied  the  fact  of  a  loan.  But  the  defend- 
ant, at  the  same  timejadmitted  in  his  answer,  that  after  the  assign- 
ment was  executed  hegave  MitcTiell,  at  his  request,  time  to  return 
the  money;'^nd''tafe~bacEIIEElassJ.gnmentr"       """      ~       '  ' 

Parol  proof  was  taken,  which  established,  conclusively,  the  fact  of  . 
a  loan,  and  not  a  purchase  and  sale ;  and  that  the  assignment  was  I 
made,  given  and  received,  by  way  of  security  for  a  loan. 

The  Chancellor.  On  the  strengtli  of  the  authorities,  and  on  the 
proof  of  the  loan,  and  of  the  fraud,  on  the  part  of  the  defendant,  in 
attempting  to  convert  a  mortgage  into  an  absolute  sale,  I  shall  decree 
an  existing  right  in  the  plaintiffs  to  redeem.  The  cases  of  Cotterell 
V.  Purchase,  Cases  temp.  Talbot,  61 ;  Maxwell  v.  Mountacute,  Prec. 
in  Chancery,  526  ;  Washburn  v.  Merrills,  1  Day's  Cases  in  Error, 
139  ;  and  the  acknowledged  doctrine  in  2  Atk.  99,  258;  3  Atk.  389; 
and  1  Powell  on  Mortg.  104  (4th  London  edit.),  are  sufficient  to  show, 
that  parol  evidence  is  admissible  in  such  cases,  to  prove  that  a  mort- 
gage was  intended,  and^not  an^^solute  salCj^and  that  the  party  had 
fraudulentlJ^,peryerted  the  lo^n^  into  a  sale.  In  this  case,  the  admis-  / 
sions  in  the  answer  were  sufficient  to  presume  a  mortgage,  against 
the^  absolute  terms  of  the  "assignmenJT  \' Decree  accordingly. 


OBERDORFER  et  ttx.  v.  WHITE. 

Court  op  Appeals,  Kentucky,  1904. 
[78  S.  W.  436.] 

ACTION  by  Nina  lola  Paine  White  against  Lewis  Oberdorfer  and  wife. 
From  a  judgment  for  complainant,  defendants  appeal.     Affirmed. 

HoBSON,  J.  On  May  15,  1900,  Nina  lola  Paine  (now  White)  signed, 
acknowledged,  and  delivered  to  Lewis  Oberdorfer  a  deed  by  which, 
"  in 'consideration  of  one  dollar  and  other  good  and  valuable  considera- 
tion/' she  conveyed  to  Mm,  in  fee  simple,  her  one-third  interest  in  a 
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tract  of  land  in  Jefferson  county  worth  about  $9,000,  in  which  her. 
father,  then  fifty-five  years  old,  held  a  life  estate.    On  July  26.  1901,.  she 
filed  this  aftinn,  alleging  that  the  deed  was  only  intended  as  a_mort^ 
gage,  and  seeking  to  have  it  so  adjudged.     Oberdorfer  and  his  wife, 
"Mophia,  were  made  deifendaTits  to  the  action  ;  he  having  on  May  22, 
1900,  conveyed  the  land  voluntarily  to  her.     On  final  hearing  the  court   j 
set  aside  the  deed  from  Oberdorfer  to  his  wife  as  fraudulent,  and  ad-  / 
judged  tlie  deed  executed  by  Miss  Paine  to  he  good  onlj-  as  a  mortgage  / 
for  S407.39.     From  this  judgment,  Oberdorfer  and  wife  appeal.  ' 

The  evidence  full3'  sustains  the  learned  chancellor.     It  leaves  no 
question  that  the  grantor  understood  she  was  only  making  a  mortgage 
on  the  property.    While  there  is  some  conflict  in  the  evidence  as  to  the 
amount  paid  by  Oberdorfer,  when  we  consider  the  circumstances,  we 
have  no  doubt  that  the  amount  fixed  by  the  chancellor  is  correct.    A 
deed  absolute  on  its  face  ma3'  be  shown  to  have  been  executed  as  a 
mortgage.     The  rule  on  this  subject  is  thus  well  stated  in  3  Pomeroy's 
Equity,  §  1196 :  "Any  conveyance  of  land  absolute  on  its  face,  with- 
out anything  in  its  terms  to  indicate  that  it  is  otherwise  than  an  abso- 
lute conveyance,  and  without  any  accompanj'ing  written  defeasance, 
contract  of  purchase,  or  other  agreement,  may,  in  equity,  by  means  of 
extrinsic  and  parol  evidence,  be  shown  to  be  a  mortgage,  as  between,  Y 
the  original  parties,  and  as  against  all  those  deriving  title  from  or  under 
the  grantee,  who  are  not  bona  fide  purchasers  for  value  and  without 
notice.      The   principle   which  underlies  this  doctrine  is  the   fruitful 
source  of  many  other  equitable  rules  that  it  would  be  a  virtual  fraud  for 
the  grantee  to  insist  upon  the  deed  as  an  absolute  conveyance  of  the 
title,   which  had  been  intentionally  given  to  him,  and  which  he  had 
knowingly  accepted,  merely  as  a  security,  and  therefore  in  realitj'  a-j 
mortgage.     The  general  doctrine  is  fully  established,  and  certainly  pre-  / 
vails  in  a  great  majority  of  the  States,  that  the  grantor  and  his  repre-/ 
sentatives  are  always  allowed,  in  equity,  to  show,  by  parol  evidence,! 
that  a  deed  absolute  on  its  face  was  only  intended  to  be  a  security  for 
the  paj-ment  of  a  debt,  and  thus  to  be  a  mortgage,  although  the  parties 
deliberately  and  knowinglj-  executed  the  instrument  in  its  existing  form, 
and  without  any  allegations  of  fraud,  mistake,  or  accident  in  its  mode 
of  execution.     As  in  the  last  preceding   case,  the  sure  test  andJthe 
essential  requisite  are  the  continued  existence  of  a  debt.    IfJbeEeJs  no     J 
indebtedness,  the  conveyance  cannot  be  a  mortgage.    If  there  is  a  debt^^ 
existing,  and  the  conveyance  was  intended  to  securejtejja^nentj^^jilty'' 
will  regard  and  treat  the  absolute  deed  ^samortgagg.     The  presiimp- 


!  course,  arisesTEaTtbeinstrument  is  what  it  puiT££t20IlJi§JS££_ 
^to  be  —  an  absolute  conveyance  of  the  land.  'I'o  overcome  tjiis  _pre- 
sumption,  and  to  establish  its  character  as  a  mortgage,  the  casesjgree 
that  the  evidence  must  be  clear,  unequTvocal,^anc[""convincing,  for  other- 
wise the  natural  presumption  will  prevail.  Whenever  a  deed^absolute 
ffiTts  face  is  thus  treatea  as  a  mortgage,  the  parfiesTTre  clothed  with 
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all  the  rights,  are  subject  to  all  the  liabilities,  and  are  entitled  to  all  the 
remedies  of  ordinary  mortgagors  and  mortgagees."  Under  this  rule, 
the  proof  in  the  record  is  sufficient  to  sustain  the  chancellor's  judgment. 
Appellant  did  not  ask  the  enforcement  of  the  mortgage.  This  he  can 
have  in  a  separate  suit  if  his  debt  is  not  paid.      Judgment  affirmed.^ 


SALT  V.  MARQUESS   OF  NORTHAMPTOK 

House  of  Lords,  1892. 

[1892.   A.  C.  1.2] 

Appeal  from  a  decision  of  the  Court  of  Appeal  reported  as  Marquess 
of  Northampton  v.  Pollock. 

The  appeal  arose  in  an  action  brought  by  the  Marquess  of  Northamp- 
ton as  administrator  of  the  late  Earl  Compton  against  Henry  Pollock, 
J.  C.  Salt,  and  Sir  H.  W.  Tyler,  who  were  Trustees  of  the  National 
Life  Assurance  Society. 

By  a  bond  and  disposition  in  security  in  Scotch  form  dated  the  26th 
of  May,  1879,  the  late  Earl  Compton,  being  the  heir  of  entail  next 
entitled  after  the  death  of  his  father  (the  plaintiff)  to  certain  real 
estates  in  Scotland,  in  consideration  of  the  sum  of  £10,000  advanced 
to  him  by  the  defendants,  bound  himself,  his  heirs,  executors,  and 
representatives  to  pay  the  defendants  that  sum  at  Martinmas,  1879, 
(with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failui'e)  and 
interest  on  the  said  sum  at  5i  per  cent  per  annum,  and  thereafter  half 
j-early  during  the  non-payment  of  the  principal  sum  to  pay  interest  at 
the  rate  aforesaid  with  the  like  liquidate  penalty.  He  also  bound  him- 
self, so  long  as  the  principal  sum  or  any  part  thereof  should  remain 
unpaid,  to  pay  the  defendants  the  annual  sum  of  £435  5s.,  being  the 
premium  of  a  policy  of  assurance  effected  by  the  defendants  on  his  life 
as  against  that  of  his  father  in  the  National  Life  Assurance  Society  for 
£34,500;  also  that  if  he  should  at  any  time  not  pay  one  or  more  of  the 

1  By  the  overwhelming  weight  of  authority  an  absolute  conveyance  given  for 
security  may  be  shown  by  parol  in  equity  to  be  a  mortgage  in  substance.  See  Cripps 
V.  Gee,  4  Bro.  C.  C.  472;  Re  Duke  of  Marlborough,  1894,  2  Ch.  133  ;  Peugh  v.  Davis, 
99  U.  S.  332  ;  Edwards  v.  Rogers,  81  Ala.  568  ;  Bogenschultz  v.  O'Toole,  70  Ark.  253 ; 
Anthony  v.  Anthony,  23  Ark.  479  ;  Taylor  v.  McLain,  67  Cal.  513  ;  Adams  v.  Adams, 
51  Conn.  544  ;  Bank  v.  Ashmead,  23  Fla.  379 ;  Fleming  v.  Georgia  R.  R.  Bk.,  120  Ga. 
1023 ;  Brown  v.  Follette,  155  Ind.  316 ;  Ruckman  v.  Alwood,  71  Bl.  155 ;  McDonald  v. 
Kellogg,  30  Kans.  1 70 ;  Knapp  v.  Barley,  79  Me.  195  ;  Campbell  v.  Dearborne,  109  Mass. 
131  ;  McMillan  v.  Bissell,  63  Mich.  66;  Marshall  v.  Thompson,  39  Minn.  137;  Klein  v. 
McNamara,  54  Miss.  90;  Eisemann  v.  Gallagher,  24  Neb.  79 ;  Frink  v.  Adams,  36  N.  J. 
Eq.  485  ;  Mooney  v.  Bryne,  163  N.  Y.  86;  Green  v.  Sherrod,  105  N.  C.  197  ;  Kempen 
V.  Campbell,  44  Ohio  St.  210;  WoUenberg  v.  Minard,  37  Oreg.  621  ;  Pearson  v.  Sharp, 
115  Pa.  254;  Carter  u.  Evans,  17  S.  C.  458;  Lovering  v.  Milliken^  59  Tex.  423;  Ed- 
wards V.  Ware,  79  Va.  321 ;  Hursey  v.  Hursey,  56  W.  Va.  148.  —  Ed. 

"  This -case  is  abridged.  —  Ed. 
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premiums  it  should  be  in  the  power  of  the  defendants  to  pay  such 
premiums  themselves  and  to  charge  the  amount  so  paid  against  him  in 
like  manner  as  the  principal  sum.  And  in  security  of  the  personal 
obligation  therein  written  he  assigned  his  reversionary  interest  in  the 
aforesaid  real  estates  to  the  defendants  in  the  manner  therein  mentioned 
reserving  power  of  redemption. 

Earl  Compton  died  in  1887  without  ever  paying  anything. 
The  statement  of  claim  referred  to  the  above-mentioned  documents 
and  claimed  (inter  alia)  a  declaration  that  the  defendants  were  entitled 
to  the  policy  and  the  sums  assured  thereby  as  a  security  only  for  the 
£10,000  with  interest  and  for  the  premiums  with  interest,  and  also 
claimed  an  account  and  inqniry  and  payment  of  the  balance  after 
deducting  what  should  be  found  due. 

Earl  op  Selbokne.  My  Lords,  my  opinion  in  this  case  has  under- 
gone some  fluctuation,  owing  perhaps  to  the  manner  in  which  it  was 
presented  to  your  Lordships.  Usually-,  in  questions  of  this  kind,  there 
is  some  evidence  of  facts,  in  addition  to  what  may  be  collected  from 
the  instruments  executed  to  give  effect  to  the  contract  between  the 
parties.  Here,  your  Lordships  have  nothing  beyond  those  instruments 
themselves,  and  the  pleading  of  the  appellants  in  their  "defence," 
which  is  to  be  taken  as  admitted,  subject  to  such  explanation  or  cor- 
rection as  it  may  receive  from  the  documents. 

The  facts,  that  the  policy  of  insurance  was  for  more  than  three  times 
the  amount  of  the  debt,  and  that  no  premiums  were  ever  paid  by  the 
debtor  (an  event  which  was  contemplated  and  provided  for  as  probable), 
seemed  to  me  for  some  time  to  have  an  aspect  favorable  to  the  appel- 
lants. They  would,  certainly,  have  been  as  consistent  with  an  inten- 
tion that  the  policy  should  be  effected  for  the  creditor's  protection  only, 
and  for  his  sole  benefit,  subject  to  an  option  for  the  debtor  to  make  it 
his  own,  in  the  event  (not  anticipated)  of  his  paying  off  the  debt  in  his 
lifetime,  as  with  an  intention  that  it  should  belong  to  the  debtor,  sub- 
ject to  the  security  for  the  purpose  of  which  it  was  effected.  The 
question  is,  which  of  these  contracts  is  to  be  inferred  from  the  terms  of 
the  instruments  creating  the  security?  In  favor -of  the  former,  there 
is  nothing  else,  except  the  statement  in  the  "  defence,"  and  the  stipu- 
lation itself,  of  which  the  validitj'  or  invaliditj'  in  point  of  law  is  now 
to  be  determined. 

It  was  considered  by  all  the  judges  in  the  court  below,,  and  it  was 
admitted  (I  think  rightly)  at  your  Lordships'  bar,  that  the  case  must 
be  decided  in  the  same  way  as  if  the  policy  had  been  effected  in  any 
other  ofHce,  and  not  (as  it  was)  in  the  oflSce  of  the  creditors.  The 
creditors  might,  and  probably  they  did,  reinsure  in  some  other  offices 
or  office.  And  I  think  it  is  also  immaterial  for  the  purpose  of  the 
present  question,  that  the  debtor  did  not  pay  the  premiums,  or  any  of 
them,  and  that  the  probability  of  his  failing  to  do  so  was  provided  for 
by  the  contract.  He  bound  himself  to  do  so ;  he  was,  as  between  him- 
self and  the  appellants,  chargeable  with  those  premiums,  which  must, 
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for  the  present  purpose,  be  treated  as  advanced  to  him  b}'  way  of  loan, 
just  as  much  as  the  principal  sum  of  £10,000.  If,  as  things  stand,  the 
appellants  are  not  mortgagees  of  the  policy,  and  are  not  bound  (the 
whole  debt,  interest,  and  premiums  being  satisfied  out  of  its  proceeds) 
to  account  for  the  surplus  to  the  respondent,  as  the  debtor's  personal 
representative,  their  situation  would  have  been  the  same  if  every  single 
premium  had  been  paid  by  the  debtor  in  his  lifetime. 

If  the  pQlicy,  which  was  certainly  effected  for  the  purpose  of  being 
made  (in  some  sense)  a  security  to  the  appellants,  belonged  (subject  to 
that  security)  to  the  debtor,  and  if  the  appellants  ought  to  be  regarded 
as  mortgagees  of  that  policy,  it  is  admitted  that  a  stipulation,  that,  in 
the  event  of  the  debtor  dying  without  having  paid  off  the  debt,  the 
policy  should  not  be  redeemable,  would  be  void ;  and,  upon  the  same 
supposition,  it  is  not  less  clear  that  this  is  the  character  of  the  stipula- 
tion DOW  in  question.  The  only  question  is,  whether  the  debtor  was, 
in  fact  and  in  law,  mortgagor  of,  and  entitled  to  redeem  this  policy. 
This  he  could  not  be,  unless  he  had  an  interest  in  it  which  he  could 
and  did  make  a  securit3'  to  the  appellants, 

If  the  question  is  to  be  determined  by  what  appears  upon  the  face  of 
the  bond  and  disposition  in  security  of  the  26th  of  May,  the  minute  of 
agreement  of  the  26th  and  28th  of  May,  and  the  supplementary  agree- 
ment of  the  14th  of  June,  1879,  taken  all  together,  and  read  in  the 
light  of  the  appellants'  acknowledgment  at  your  Lordships'  bar,  that 
the  supplementary  agreement  was  not  intended  to  make  Lord  Comp- 
ton's  representatives  liable  to  be  sued  for  the  whole  debt  while  the 
whole  proceeds  of  the  policy  were  retained  by  the  appellants,  I  cannot 
escape  from  the  conclusion  that  the  parties  did  stand  ta  each  other, 
in  respect  of  this  policy,  in  the  relation  of  mortgagor  and  mortgagee. 

I  am  unable  to  dissent  from  the  view  taken  by  North,  J.,  and  by  the 
majorit}'  of  the  judges  in  the  Court  of  Appeal ;  and  I  propose  to  move 
your  Lordships  that  the  order  appealed  from  be  affirmed,  and  the 
appeal  dismissed  with  costs. 


logue's  appeal. 
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LOGUE'S  APPEAL. 
Supreme  Court,  Pennsylvania,  1883. 

[104  Pa.  St.  136.] 

This  was  an  appeal  by  John  Logue,  Sr.,  from  a  decree  declaring  a 
certain  sheriff's  deed  to  him,  absolute  on  its  face,  to  be  a  mortgage, 
and  enjoining  him  from  conveying  or  encumbering  the  premises,  &c. 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court. 

The  question  then  is,  whether  upon  the  facts  thus  established  the 
appellee  was  entitled  to  a  decree  declaring  the  sheriff's  deeds  to  be  in 
fact  mortgages,  and  ordering  appellant,  upon  payment  of  the  money 
secured  thereby,  to  convey  the  legal  title  to  the  land  therein  described 
to  the  appellee.  In  some  of  its  features  the  transaction  differs  from 
the  familiar  case  of  an  absolute  conveyance  of  land  by  the  holder  of 
the  legal  title,  as  security  merely,  and  so  intended  by  the  parties 
thereto;  but,  in  principle  it  is  the  same.  Equity  r'^gqrr^p  fVio  pi-i^- 
stance  rather  than  tt^a  inrn\  pf  ^  tronnnnti'..^  By  hig  purchase  at  the 
sneritf's  sales,  appellee  g^cquired  an  inceptive  title  to  the  land  in 
question,  which  byj)ayment  of  purcljase  mqpey  an^  deli-^ry  of  deed'a^ 


woura 


jtion,  which  by  payment  of  purcljase  mqney  and 
M  have  ripened  i^o  a  siompleteNjegal  tji|le. 


He  bad  \such  an 


n\ 


interest  as  wouldNiave  hgen  bQund  ^  the  ll^n  oVa  judgment  efitered 
between  ^e  ds£JiFo^  fale  and  tl^  acknowledgiiS;pnt  and  d^ivery  of  the 
shenff's  ob^s.     But,  insteado^akippf  th^  rl^Pds  jp  his  own  name 

A  it  was  suggested  by  the"  latter  that-the-deed  should  bejmade  directly 
to  him,  as  security  for  thejpan.    This  was  agreedja.nnrj  thn  iiri'iiigr  — 
ment  wall 


-out.  ^he  ma/nitest  pur^as.  of  j|Jaia..was  jiat_tQ.vest 
title  absolutely  in  appellant,  but  to_eiiahkL-amialIee  to  xaiflejaoaejuta-..- 
pay  his   bid,  by  pledging  tiie  Ig/^^..?/'  SJef""^*?-*''''^ its -repayBaetlt.,.-. 

Jj!ijpninn¥i?~fiuhli''^q"'^"^''  TP.pnt^iaHnTi  £>f_J:bi?  ggvpprinpntj  .4}nderL  which 
the  deeds  were  made  to  him  directly^  and  his  attempt  to  use  the  deeds 

''^foFapnrpos'e  ffi^^'as  never  intended  when  he  obtained  them,  is  a 
palpable  fraud,  against  wnicn  eq"Ttyr^^^^^^^^^'"^^*^^^''^^^H"'i"d  circnm- 

"  stances  found  by  the  Master,  will  undon^ttprHy  afFnrH  mlinf 

The  decree  or  ine  court  below  declaring  that  the  sheriff's  deeds  be  | 
taken  and  held  to  be  mortgages,  given  to  appellant,  to  secure  the  / 
payment  of  the  $6,110  loan,  made  by  him  to  appellee  in  August  23,  | 
1879,  and  enjoining  appellant  from  conveying  or  encumbering  the  I 
premises,  &c.,  is  correct  as  far  as  it  goes,  but  it  does  not  go  quite/ 
far  enough.  It  should  also  provide  that  upon  repayment  of  the  loan,'^ 
or  so  much  thereof  as  remains  unpaid,  within  a  reasonable  time, 
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appellant  shall  convey  the  land  in  fee  to  appellee,  by  deed,  with 
covenant  of  special  warranty  against  all  acts  done  or  suffered  by 
himself.  This  decree  may  be  enforced  by  attachment,  or  a  Master 
may  be  appointed  by  the  court  for  the  purpose  of  making  the  con- 
veyance. It  appears  that  since  the  decree  was  entered  the  case  has 
been  sent  to  a  Master  for  the  purpose  of  stating  an  account  between 
the  parties  and  ascertaining  the  balance  due  by  appellee  to  appellant. 
The  sum  to  be  paid  by  appellee  to  entitle  him  to  a  conveyance  of  the 
land  will  thus  be  ascertained  and  the  decree  can  then  be  carried  into 
effect  by  the  court  below. 


CULLEN  V.   CAREY. 
Supreme  Court,  Massachusetts,  1888. 
[146  Mass.  50.] 


Bill  in  equity  to  compel  the  reconveyance  of  land  on  the  ground 
that  the  transaction  by  which  the  defendant's  testator  gained  title 
was  in  substance  a  mortgage.     Writ  dated  December  24,  1885. 

In  the  Superior  Court  the  case  was  referred  to  a  master,  who  found 
the  following  facts : 

In  1869  the  plaintiff  bought  the  land  in  question,  subject  to  a 
mortgage,  and  proceeded  to  erect  a  tenement  house.  Leonard  Carey, 
the  husband  of  the  defendant,  who  was  a  carpenter  and  indebted  to 
the  plaintiff  for  money  lent,  built  the  house  for  the  plaintiff,  supplying 
nearly  all  the  materials  and  labor  under  an  oral  agreement  whereby 
his  indebtedness  to  the  plaintiff  was  to  be  applied  in  payment  of  the 
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cost  of  construction.  When  the  house  was  completed,  the  balance 
due  Carey,  after  paying  his  debt  to  the  plaintiff,  was  $1,106,  and  the 
value  of  the  house  and  land  above  the  existing  mortgage  was  $3,300. 
The  plaintiff  moved  into  the  house  and  occupied  it  about  six  months. 

On  or  about  June  1,  1870,  the  plaintiff  and  Carey  made  an  oral 
agreement  that  Carey  should  gain  title  to  the  premises  by  levy  on 
execution,  and  by  a  sale  under  the  power  in  the  mortgage,  and  hold 
them  as  security  for  the  plaintiff's  debt  to  him,  and,  after  payment 
of  the  debt  and  expenses  out  of  the  rents,  should  reconvey  to  the 
plaintiff.  In  pursuance  of  this  agreement,  the  plaintiff,  on.JuneJst, 
1870,  gaveS:u  Oaiev!_iii_imLe  fur  $4;0OQ;-a-i3ou  whluU  gS""action  was 
~"  brd^igEt  and^Juc^ment  obtallred--by-defaull,against___the,  plaintiff  «,s 
agreed.  An  execution  was  issued  and  levied  by  a  sale  to  Carey  of 
the  plaintiff's  equity  of  redemption  in  the  premises  fot.3^^^BlZ.2Q^ 
and  a  conveyance  in  due  forfn  was  made  to  him  on  May  29,  1871. 
On  July  6,  1871,  Carey,  by  the  payment  of  $583.17,  procured  the 
assignment  of  the  mortgage  to  a  third  person,  who  proceeded  in  due 
form  to  sell  the  premises  under  the  power  therein  to  Carey  for  $950, 
and  a  deed  was  given  to  him  and  duly  recorded. 

MoETON,  C.  J.     It  was  held  in  Campbell  v.  Dearborn,  109  Mass. 
130,  that,  althoughadeed  be  given  which  is  absolute  in  form,  yet 
tlje_^ra^o*-«ra:y^roveby  parol  testimony  tnat  it  was"  understood  a.nrL 
agreedn5y~b©th~4iaEli£aJiQ-|feM^;5iv5na    security  ror  a  3ebt;  and  that 
upon  sucirpiiju^-  artyouH^f~equitywiTr'treat~tfae-dBed''^S^ 
TffiisTs  deciirve  of  ITie  case-at-bai, — .___- — ""  ~~         "" 

For  some  reason,  which  does  not  appear  to  be  fraudulent,  the 
plaintiff  did  not  directly  convey  the  estate  in  question  to  the  defend- 
ant's testator;  he  permitted  the  latter  to  obtain  a  judgment  upon  a 
debt  in  part  fictitious,  and  thus  to  get  a  title  by  a  levy  upon  the  exe- 
cution, and  also  to  foreclose  by  a  sale  under  an  existing  mortgage. 
But  the  substance  of  the  transaction  was  the  same  as  if  a  deed  had 
been  directly  given  by  the  plaintiff.  Both  parties  agreed  that  the 
title  thus  obtained  was  to  be  held  solely  as  security  for  the  debt  of 
the  plaintiff  to  the  defendant's  testator,  and  a  court  of  equity  will 
treat  the  transaction  according  to  its  real  nature  as  a  mortgage. 

The  defendant  does  not  stand  in  the  position  of  an  innocent  pur- 
chaser, as  she  contends.  She  took  as  a  general  devisee  under  the 
will  of  her  husband,  and  besides  is  shown  to  have  had  notice  of  the 
nature  of  the  transaction.  Decree  affirmed. 
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COMSTOCK  V.  STEWART. 
Chancery,  Michigan,  1843. 

[Walker  Ch.  110.] 

Bill  to  redeem. 

The  Chancellor.  Is  the  deed  from  Comstock  to  Howard  a  mort- 
gage to  Howard  in  trust  for  Stewart?  If  it  is  a  mortgage,  and  not 
a  common  deed  of  trust  by  a  debtor  for  the  benefit  of  a  creditor,  Com- 
stock has  a  right  to  redeem,  on  paying  Stewart  what  is  due  on  the 
judgment. 

Chancellor  Kent  defines  a  mortgage  to  be  the  conveyance  of  an 
estate,  by  way  of  pledge  for  the  security'  of  a  debt,  and  to  become  void 
on  the  payment  of  it.  4  Kent  Com.  135.  The  deed,  on  its  face, 
purports  to  be  given  as  securitj-  for  the  payment  of  the  judgment,  and 
Howard  is  not  authorized  to  sell  generally,  but  only  on  the  happening 
of  a  contingency,  viz.,  the  non-payment  of  the  judgment  within  six 
months.  The  fact  that  the  debt  is  due  to  Stewart,  instead  of  Howard, 
does  not  make  it  any  the  less  a  mortgage.  It  is  not  unusual  for  mort- 
gages to  be  given  to  one  person  in  trust  for  another.  1  Madd.  Ch. 
514 ;  4  Kent  Com.  146;  Clay  v.  Sharp,  18  Ves.  R.  346,  note.  To  have 
barred  the  complainant's  equity  of  redemption,  Howard  should  have 
foreclosed  the  mortgage,  either  at  law,  by  advertising  and  selling  under 
the  statute,  or  in  this  court  by  bill. 

It  appears  that  a  part  of  the  judgment  has  been  collected  on  one  or 
more  executions.  There  must,  therefore,  be  a  reference  to  a  Master 
to  ascertain  the  amount  still  due  on  the  judgment,  and  all  further 
questions  are  reserved  until  the  coming  in  of  the  report. 


ELLIS  V.   BROWN.  73 


ELLIS  V.  BROWN. 

Supreme  Court,  Michigan,  1874. 

[29  Mich.  259.] 

Case  made  from  Kent  Circuit. 

This  was  a  summary  proceeding  for  the  possession  of  land.  The 
case  was  brought  before  a  circuit  court  commissioner  and  taken  by 
appeal  to  the  Circuit  Court.  The  circuit  judge  tried  it  without  a  jur^', 
and  filed  a  special  finding,  giving  judgment  for  the  complainants.  The 
respondent  had  deeded  the  property  to  the  complainants  Ellis  and 
Field,  and  at  the  same  time  the  parties  to  the  deed  entered  into  a 
peculiar  written  agreement,  whereby  Brown  was  to  be  permitted  to 
remain  in  possession  of  a  portion  of  the  property  deeded,  for  a  specified 
term,  in  consideration  of  the  assistance  he  was  expected  to  render  in 
eflTecting  sales  of  the  property.  This  agreement  contained  stipulations 
for  giving  Brown  a  percentage  upon  any  sales  he  made,  and  all  over 
a  given  price  in  case  he  made  a  certain  specified  sale,  and  also  certain 
benefits  in  case  Ellis  and  Field  made  a  specified  sale.  Brown  brought 
about  no  sale ;  but  Ellis  and  Field  sold  a  portion  to  complainant 
Merchant.  Brown  refused  to  give  up  possession,  claiming  that  the 
deed  and  contract  amounted  in  law  to  a  mortgage ;  and  this  is  the  only 
question  of  law  involved.  The  circuit  judge  found  against  the  respond- 
ent on  this  question,  and  he  brought  the  case  to  this  court. 

The  Court  held  that  the  decision  of  the  circuit  judge,  that  the 
contract,  construed  in  connection  with  the  deed,  did  not  amount  in 
legal  eflTect  to  a  mortgage,  and  that  the  contract  was  no  defence  to  the 
proceeding  for  possession  after  the  expiration  of  the  term  therein 
provided  for,  was  clearly  correct. 

Judgment  affirmed,  with  costs. 
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CARSTAIRS   AKD   OTHERS,   Assignees  of  KENSINGTON  AND 

CO.,  Bankrupts,  v.  BATES. 

Nisi  Pkius,  1812. 

[3  Campbell,  301.] 

This  was  an  action  against  the  defendant,  as  acceptor  of  a  bill  of 
exchange  for  £230,  dated  13th  Juh',  1812,  drawn  by  J.  Allport,  pa3-able 
to  his  own  order,  at  two  months  after  date,  and  indorsed  by  him  to  the 
bankrupts. 

Allport  the  drawer  kept  cash  with  Kensington  and  Co.  the  bankers. 
On  the  17th  of  July  they  discounted  for  him  this  bill  and  two  others,  — 
one  for  £50  and  another  for  £80.  They  credited  him  with  the  amount 
of  the  three  bills,  and  debited  him  with  the  discount ;  so  that,  deduct- 
ing the  discount,  they  were  placed  to  his  account  as  cash,  which  he 
might  immediately  have  drawn  out.  There  was  then  a  balance  due  to 
him  of  three  or  four  hundred  pounds,  and  his  account  remained  good 
till  the  banking-house  stopped  payment.  This  happened  on  the  21st  of 
July,  and  the  commission  of  bankrupt  was  sued  out  the  following  day. 

Lord  Ellenboroogh.  Is  it  meant  seriously  to  contest  the  right  of 
the  assignees  to  recover  in  this  action?  The  bankers  were  the  pur- 
chasers of  this  bill.  They  did  not  receive  it  as  the  agents  of  Allport. 
The  whole  property  and  interest  in  the  bill  vested  in  themselves,  and 
they  stood  all  risks  from  the  moment  of  the  discount.  If  the  bill  had 
been  afterwards  stolen  or  burnt,  theirs  would  have  been  the  loss.  In 
Giles  V.  Perkins  the  bankers  were  mere  depositaries,  with  a  lien  when 
the  account  was  overdrawn.  The  customer  there  drew  upon  the  credit 
of  the  bills  deposited.  Here  Allport  might  have  drawn  out  the  amount 
of  the  bill,  deducting  the  discount,  as  actual  cash,  in  the  same  manner 
as  if  he  had  discounted  the  bill  with  a  third  person,  and  then  paid  in 
the  amount  in  bank-notes.  The  discount  makes  the  bankers  complete 
purchasers  of  the  bill ;  the  transaction  was  completed ;  they  had  no 
lien,  but  the  thing  itself ;  the  bill  was  as  much  theirs  as  any  chattel 
they  possessed.  This  very  distinction  was  taken  in  the  case  cited; 
for  it  was  there  said,  "If  the  banker  discount  the  bill,  or  advance 
money  upon  the  credit  of  it,  that  alters  the  case ;  he  then  acquires  the 
entire  property  in  it,  or  has  a  lien  on  it^ro  tanto  for  his  advance." 

Yerdict  for  the  plaintiff. 
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GILES  V.   PERKINS. 

King's  Bench,  1807. 

[9  East,  12.] 

Dickenson  and  Co.  were  bankers  at  Birmingham,  with  whom  the 
plaintiffs  had  opened  a  banking  account  in  1804,  which  was  continued 
down  to  the  18th  of  November,  1805,  when  Dickenson  and  Co.  stopped 
paj-ment  and  became  bankrupts.  On  the  12th  of  November,  1805,  the 
plaintiffs  paid  into  the  bank  three  bills  to  the  amount  of  above  £1,100, 
which  were  indorsed  by  them,  but  were  not  due  till  December  and 
January  following ;  and  at  the  time  of  the  bankruptcy  there  was  a  con- 
siderable balance  due  to  the  plaintiffs  upon  their  cash  and  bills  (due) 
account,  independent  of  the  three  bills  in  question.  It  was  stated  to 
be  the  practice  of  this  and  other  banking  houses  in  the  country,  that 
when  bills  which  were  approved  were  brought  to  them  by  a  customer, 
though  the  bills  were  not  then  due,  if  they  had  not  a  long  time  to  run, 
they  would  enter  them  in  a  gross  sum  with  cash,  or  paper  which  was 
immediately  payable,  to  the  credit  of  the  customer ;  giving  him  either 
cash  or  liberty  to  draw  upon  them  to  that  amount. 

And  the  question  was,  whether  they  were  entitled  to  receive  back 
these  bills  in  specie  from  the  bankrupts  at  the  time  of  their  bankruptcj', 
the  same  not  being  then  due,  though  indorsed  by  them,  and  the  balance 
of  the  cash  account  being  in  favor  of  the  plaintiffs ;  or  whether  they 
were  only  entitled  to  come  in  as  creditors  under  the  commission  for  the 
whole  amount  of  their  banking  account.  Lord  Ellenborodgh,  C.  J., 
was  of  opinion,  at  the  trial  before  him  at  Guildhall,  that  the  plaintiffs 
were  entitled  to  recover ;  and  they  accordingly  obtained  a  verdict  for  the 
amount  of  the  bills. 

Lord  Ellenborough,  C.  J.  Every  man  who  paj's  bills  not  then 
due  into  the  hands  of  his  banker  places  them  there,  as  in  the  hands  of 
his  agent,  to  obtain  payment  of  them  when  due.  If  the  banker  dis- 
count the  bill  or  advance  money  upon  the  credit  of  it,  that  alters  the 
case ;  he  then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it  pro 
tanto  for  his  advance.  The  onlj'  difference  between  the  practice  stated 
of  London  and  country  bankers  in  this  respect  is,  that  the  former,  if 
overdrawn,  has  a  lien  6n  the  bill  deposited  with  him,  though  not 
indorsed ;  whereas  the  country  banker,  who  alwaj's  takes  the  bill 
indorsed,  has  not  only  a  lien  upon  it,  if  his  account  be  overdrawn,  but 
has  also  bis  legal  remedy  upon  the  bill  by  the  indorsement ;  but  neither 
of  them  can  have  any  lien  on  such  bills  until  their  account  be  over-  i 
drawn :  and  here  the  balance  of  the  cash  account  at  the  time  of  the 
bankruptcy  was  in  favor  of  the  plaintiffs. 
I    Pee  Curiam,  ^ule  refused. 
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WILLIAMS,   Executrix,  &c.  v.  SMITH  and  others. 

Supreme  Court  of  New  York,  1842. 

[2  mil,  301.] 

Assumpsit,  tried  at  tlie  Albany  Circuit  in  April,  1841,  before  Cush- 
MAN,  C.  Judge,  The  action  was  against  the  defendants  as  makers 
and  indorsers  of  a  promissory  note  of  $4,000,  made  by  Smith,  Green 
&  Co.,  payable  to  the  order  of  Daniel  K.  Green,  and  indorsed  b^-  the 
latter  and  A.  Preston.  The  note  was  created  for  the  purpose  of  taking 
up  another  note,  of  the  same  amount,  running  at  the  Oneida  Bank. 
Both  notes  were  against  the  same  parties,  except  Preston,  whose  name 
was  not  upon  the  elder  note ;  and  who  indorsed  the  note  sued  upon  for 
the  accommodation  of  the  other  parties,  with  the  understanding  that  if 
it  was  not  used  to  take  up  the  other  note,  it  should  be  destroj-ed.  It 
was  delivered  to  Norton,  one  of  the  makers,  to  hand  to  the  Oneida 
Bank,  but  he  let  one  Keeler  have  it  to  raise  money  upon ;  and  Keeler 
assigned  it,  with  various  other  choses  in  action  and  possession,  to  the 
plaintiflfs  testator,  as  security  to  him  against  indorsements  to  be  by  him 
made  for  Keeler,  not  exceeding  $10,000.  The  indorsements  were 
made ;  and  there  had  been  obtained  out  of  the  other  property  assigned 
to  the  testator,  an  indemnity  for  all  his  liabilities,  except  about  $2,400, 
It  not  appearing  that  the  testator  had  notice  of  the  purpose  for  which 
the  note  was  intended,  the  circuit  judge  allowed  the  plaintiff  to  recover 
against  all  the  defendants,  Preston  included,  for  the  whole  amount  of 
the  note.     A  new  trial  was  now  moved  for  on  a  bill  of  exceptions. 

Per  Curiam.  The  case  is  within  the  principle  which  applies  to  an 
advance  upon  a  purchase ;  and  the  testator  having  had  no  notice, 
Preston,  though  a  mere  accommodation  indorser,  could  not  defend  on 
the  ground  of  the  misapplication  of  the  note. 

But  inasmuch  as  the  testator  took  the  note  as  collateral  security,  the 
plaintiff  could  recover  no  more  than  the  $2,400,  the  amount  remaining 
due  on  the  principal  demand ;  and  on  this  ground  there  must  be  a  new 
trial.  ,  iVeio  trial  granted.- 
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B.    Conditional  S&le. 


MANLOVE  V.   BALE  and  BRUTON. 
Chancery,  1688. 

[2  Vern.  84.1 

\ 

One  Bruton  lieving  a  church  lease  for  three  lives  in  1664,  convej'ed 
and  assigned  it  to  the  defendant  Bale's  father,  in  consideration  of 
£550  tlie  conveyance  was  absolute.  But  Mr.  Bale  the  purchaser  by 
writing  under  his  hand  and  seal  agreed,  that  if  Mr.  Bruton  the  vendor 
should,  at  the  end  of  one  j-ear  then  next  ensuing,  paj-  him  £600,  that 
he  would  reconvej- :  the  £600  was  not  paid,  and  two  of  the  lives  died,  j^ 
and  the  lease  was  twice  renewed  by  the  defendant  Bale  apd  his  father ;  \ 
and  now  it  was  near  twentj'  years  after  the  first  conveyancel  Bruton 
being  a  prisoner  in  the  Fleet,  and  indebted  to  the  Warden  for  chamber- 
rent,  assigns  to  him  all  his  right,  title,  interest,  equity  and  power  of 
redemption  ;  and  thereupon  the  plaintiff  Manlove,  the  Warden  of  the 
Fleet,  brouglit  his  bill  to  redeem  and  to  have  an  account  of  the  rents 
and  profits  of  the  premises. 

The  defendant  insisted  on  his  title,  and  that  the  estate  was  not  now 
redeemable,  nor  ought  he  to  account  for  the  profits. 

But  notwithstanding  the  Master  of  the  Rolls  decreed  a  redemption 
on  paj-ment  of  the  £550  which  was  the  first  consideration-monej-,  as 
alno  tlie  fines  paid  upon  the  renewal  of  tiie  leases,  which  moneys  were 
to  be  paid  with  interest,  and  tlie  account  of  profits  was  to  commence 
but  from  the  death  of  Peter  Bale,  who  was  the  purchaser,  and  father  of 
the  defendant,  and  until  that  time  the  profits  were  to  be  set  against  the 
interest  of  the  £550  consideration-money. 


MILLER  V.  THOMAS. 

Supreme  Court,  Illinois,  1853. 

[14//;.  428.] 

Caton,  J.    After  a  careful  consideration  of  the  evidence  in  this  case, 
we  are  inclined  to  concur  with  the  court  below,  that  this  transaction 
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should  be  treated  as  a  mortgage.  Edwards  was  indebted  to  Brown 
upon  a  note  executed  by  himself  and  Dawson,  in  the  sum  of  $195, 
■which  he  was  not  prepared  to  paj' ;  and  it  is  evident  that  a  negotiation 
was  had  between  the  parties  for  further  time,  which  had  resulted  in  an 
agreement  upon  terms,  except  as  to  the  nature  of  security.  Upon  this 
subject,  Shephard  was  consulted,  who  suggested,  that  if  he  took  a  mort- 
gage it  would  take  as  long  to  collect  it  as  it  would  to  sue  the  note. 
He  then  said  he  would  buy  the  land,  but  in  such  a  way  that  he  could 
s^l  it  at  a  certain  daj',  for  he  would  not  have  his  money  out  of  his 

/liands,  beyond  his  control.  The  result  was  a  conveyance  of  the  land 
from  Edwards,  and  an  agreement  for  a  resale  or  conveyance,  upon  the 

V  payment  of  the  amount  due  upon  a  certain  daj\  There  is  much  evi- 
dence given  of  the  declarations  of  the  parties,  as  to  their  Intentions, 
made  not  only  at  the  time  of  the  transaction,  but  subsequently,  which 
it  is  unnecessary  to  recapitulate  minutelj'.  As  is  generally  observed 
in  such  cases,  the  strength  of  the  declarations  testified  to  vary  very 
much,  according  to  the  inclination  of  witnesses,  and  the  form  of  the 
questions  put  to  them,  eliciting  the  answers.  Upon  the  whole,  it  is 
manifest,  that  it  was  the  intention  of  both  parties  to  provide  the 
strongest  security  possible  for  the  payment  of  the  money  designed  to 
be  secured,  at  the  day  stipulated  ;  but,  after  all,  it  was  only  as  security 
that  the  conveyance  was  made.  While,  on  the  one  band,  Edwards 
stated,  if  he  did  not  pay  the  raone}'  at  the  time  agreed  upon,  he  must 
lose  his  land ;  on  the  other.  Brown  stated,  that  he  held  the  land  as 
securit}-  for  the  paj-ment  of  the  money.  The  original  note  was  prob- 
ably given  up  at  tlie  time  the  deed  was  made,  but  the  amount  to  be 
paid  was  specified  in  the  agreement  to  reconvey,  which  constituted  the 
defeasance.  That  contained  a  covenant  on  the  part  of  Edwards  to  pay 
the  amount  of  the  note,  with  twelve  per  cent,  interest.  This  covenant 
to  pay  $195,  with  interest,  superseded  the  necessity  of  retaining  the 
note,  and  made  it  proper  and  consistent  that  it  should  be  given  up. 
In  cases  of  this  sort,  the  real  character  of  the  arrangement  may  as 
often  be  gathered  from  the  nature  of  the  transaction  and  character  of 
the  circumstances  as  from  the  express  declaration  of  the  parties. 
These,  when  considered,  can  leave  the  mind  in  but  little  doubt  on  the 
subject.  It  is  manifest,  bej'ond  contradiction,  that  Brown  did  not 
wish  to  become  the  real  purchaser  of  the  land ;  but  he  wanted  his 
money  at  the  time  agreed  upon.  Edwards  did  not  wish  to  part  with 
the  land,  but  desired  to  give  Brown  the  most  perfect  security  upon  it, 
that  the  money  should  be  promptly  paid.  The  value  of  the"  land,  as 
compared  with  the  amount  of  money  to  be  paid,  is  strongly  indicative 
of  the  character  of  the  transaction.  The  land  was  worth  from  S600 
to  $800,  while  the  money  due  and  to  be  secured  was  but  about  $200. 
Both  parties  expressed  the  intention  at  the  time  of  the  transaction,  that  if 
the  money  was  not  paid  at  the  day  stipulated,  Brown  should  have  the 
right  to  sell  the  land  to  the  first  purchaser,,  to  raise  the  money.  Could 
it  have  been  the  intention  of  the  parties,  that  Brown  should  retain  the 
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surplus  of  the  money  to  be  realized  for  the  land  after  paj-ing  the 
amount  due  him?  That  would  clearly  have  been  carrying  the  transac- 
tion bej'ond  the  evident  intention  of  both  parties.  No  speculation  was 
designed  for  Brown,  but  a  security  that  he  should  certainly  realize  his 
money.  If  that  was  the  case,  then  the  arrangement  amounted  to  a 
mortgage.  If  it  was  a  mortgage  at  the  time,  it  must  ever  bear  that 
character.  The  agreement  to  reconvey  upon  the  payment  of  the 
amount  for  which  the  convej-ance  was  made,  with  interest,  was  made 
at  the  same  time  of  the  conveyance,  and  in  pursuance  of  the  same 
agreement,  and  was  a  part  of  the  same  transaction ;  and  they  must 
both  be  taken  together,  as  constituting  one  entire  arrangement,  as 
much  so,  indeed,  as  if  they  had  both  been  written  upon  the  same  piece, 
of  paper,  and  expressly  referring  to  each  other.  Had  they  been  thus 
executed,  they  would  have  constituted  a  mortgage,  not  only  in  sub- 
stance, but  in  form  also.  A  court  of  chancery  disregards  the  form, 
and  seeks  for  the  substance  of  the  transaction.  It  is  bj'  no  means 
necessary,  in  order  to  constitute  a  mortgage,  that  the  deed  and  defeas- 
ance should  be  contained  in  the  same  instrument,  or  that  they  should 
even  refer  to  each  other.  Their  connection  may  be  shown  bj'  parol. 
Indeed,  it  is  not  absolutely  necessary  that  the  defeasance  should  be 
in  writing  at  all.  The  convej'ance  may  be  jibsolute  on  its  face,  and 
3'et  it  may  be  shown,  bj'  parol,  that  it  was  intended  only  as  a  security 
for  the  payment  of  monej',  when  ^it  will  be  treated  in  equitj'  as  a  mort- 
gage. These  principles  are  too  familiar  to  require  authorities  for  their 
support.  Decree  reversed.   ' 


GOODMAN  V.   GRIERSON. 

Court  of  Chancery  op  Ireland,  1813. 

[2  Ball  i-  B.  274.] 

Bill  fob  Redemption.  James  Goodman,  the  father  of  the  plain- 
tiff, being  seised  of  the  lands  of  Creaghmore,  subject  to  a  charge  of 
£1,000,  to  his  sister  Sarah,  the  wife  of  Ralph  Higgins,  on  the  13th 
of  December,  1788,  conveyed  his  interest  in  those  lands  to  trustees, 
for  Higgins  and  wife;  the  deed  recited,  that  the  trustees,  with  the 
consent  and  approbation  of  Higgins  and  wife,  had  agreed  to  accept 
of  the  lands  of  Creaghmore,  in  lieu  and  satisfaction  of  the  sum  of 
£1,000,  and  that  James  Goodman,  in  consideration  thereof,  and  in 
lieu  and  satisfaction  of  the  said  sum  of  £1,000,  had  agreed  to  assign 
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his  interest  in  the  lands  to  the  trustees  ;  but  subject  to  redemption  as 
thereinafter  mentioned.  The  deed  then  contained  a  covenant,  that 
if  James  Goodman,  his  heirs,  &c.,  should  at  an}-  time  after,  within 
the  space  of  ten  years  next  ensuing  the  date  thereof,  pay  the  said 
sum  of  £1,000,  that  the  trustees  would  reconvey  to  him  the  lands. 

The  Lord  Chancellor.  The  fair  criterion,  by  which  the  court  is 
to  decide  whether  this  deed  be  a  mortgage  or  not,  I  apprehend  to  be 
this,  are  the  remedies  mutual  and  reciprocal?  Has  the  defendant  all' 
the  remedies  a  mortgagee  is  entitled  to?  I  conceive  he  has  not. 
Suppose,  for  instance,  the  defendants  to  file  a  bill  of  foreclosure,  by 
the  practice  of  this  court,  the  decree  is  for  a  sale  of  the  mortgaged 
premises,  if  they  be  not  redeemed  within  the  time  limited  hy  the 
course  of  the  court ;  suppose  the  sale  to  take  place,  and  the  produce 
to  be  insufficient  to  discliarge  the  £1,000,  and  costs,  how  is  the  defi- 
ciency to  be  raised?  What  remedy  could  the  defendant  then  have? 
If  it  were  a  mortgage,  he  in  that  case  miglit  proceed  on  his  covenant 
or  bond ;  or  if  no  covenant  or  bond,  upon  the  implied  assumpsit ;  but 
how  could  any  action  be  maintained  in  this  case,  where  the  defendants 
have  taken  the  conveyance,  not  as  a  security,  but  expressly  in  lieu 
and  satisfaction  of  the  portion  of  £1,000.  This  appears  to  me  deci- 
sive to  show^,  that  the  transaction  between  these  parties  was  not  that 
of  a  mortgnge,  but  a  conditional  sale;  for  if  the  defendants  have  not 
all  the  remedies  of  a  mortgagee,  why  am  I,  contrary  to  the  express 
provisions  of  this  deed,  to  hold  it  to  be  a  -mortgage,  and  to  extend 
the  condition  beyond  the  limit  agreed  upon  by  the  parties  to  this 
deed  ?  There  would  be  much  hardship  and  inconvenience  to  the  one 
party ;  and  there  appears  to  me  to  be  no  substantial  ground  to  entitle 
the  other  to  relief.  The  cases  upon  this  subject  are  collected  by  Mr. 
Butler  in  a  note  to  his  edition  of  Coke  upon  Littleton. 

Bill  dismissed  without  costs. 


EAEP   V.   BOOTHE. 

Court  of  Appeals,  Virginia,  1874. 

[24  Graft.  368.] 

[Brightwell  had  entered  into  an  agreement  with  Earp  to  sell  him 
a  certain  tract  of  land  for  $700.  To  get  funds  to  complete  the 
purchase  Earp  entered  into  an  agreement  with  Boothe  by  the  terms  of 
which  it  was  agreed  that  Boothe  was  to  have  a  parcel  of  the  land, 
thirty  or  forty  acres,  and  Earp  was  to  have  the  remainder  eventually, 
but  in  the  meantime  Boothe  was  to  pay  $700  to  Brightwell  and  take 
the  title  himself.  If  Earp  did  not  repay  Boothe  his  share,  as  he 
agreed,  within  three  years  with  interest,  he  was  to  lose  all  rights. 
Earp  having  defaulted,  Boothe  brought  this  bill.] 

Christian,  J.,  delivered  tlie  opinion  of  tlie  court. 

It  is  often  difficult  to  distinguish  a  conditional  sale  from  a  mortgage. 
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The  line  of  discrimination  is  confessf^'  "^"^  ^  privilege  is  conferred,  pro- 
in  a  great  measure  depend  upon  its  (  t'™^,  there  the  party  claiming  that 
erally  speaking  the  difference  betwe.^'*^  P^"^  accordingly:  as  in  a  case 
rity  for  a  debt,  the  other  a  purchase '^r  cent  with  a  proviso  that  4  per 
become  absolute  in  a  particular  evenf'"  ^  ^''^^^"'^  ^"^^  after  it  becomes 
agreement  to  resell  upon  particular  te-  "^^^  ^^^^^^^  of  a  lease  on  the  pay- 
tain  the  character  of  the  transaction^"^^-  Here  it  is  admitted  tliat  the 
upon  the  face  of  the  transaction  it  ^""^f  *'™e«'  ^»<*  »«  f''^"*^'  surprise, 
tended  to  make  a  mortgage  or  a  con'^jf  i^'  ^^'^''u'n'  "°^  ^  u '^\'''  *°  ^''! 
always  incline  to  consider  it  a  mortpi^;  ^"^  ^^^  bill  must  be  dismissed 
tional  sales  oppression  is  frequently 

are  too  often  made  the  vehicle  of  ex • 

85,  and  cases  there  cited ;  Poinde 

375-376.  MILLIKEN. 

But  this  court  has  fixed  the  criter 
ing  the  character  of  the  transactior  U^^^^  Canada,  1866. 
conditional  sale  or  a  mortgage.     In:  Ch.  236.] 

&  Wheeler,  2  Call,  421,  Pendleton       ,  «  ti,    j  *    j 

'    .  ,    '     ,     ,.       ■  that  the  contention  of  the  defend- 

difficult  question  to  draw  the  hne  b^^^  ^^^^  ^^^  ^  ^^ 

sales.     But  the   great  desideraUcn.^^^^^.^^  ^^  express  and  absolute 

sround  of  their  decision,  is,  wnetne  ,   ,  c     ji^  <.    iu 

giuuiiii  ui  ,     )  ^^  to  pay  for  the  property  the  sum 

treat  of  a  purchase,  the  value  of  th.  ^^^  ^^^^^^^^^^^  ^^^^^^^  ^„      tion 
price  fixed  ;  or  whether  the  obJ^^t  v^  ^^.chase.  is  the  very  distinction 
or  pledge  for  the  repayment  intendt"^  circumstanceiTEE^^GStw^-oL.^ 
Pendleton,  has  been  adopted  m  frtrvr!S^^^^mm~m^lS-^rm^^^.. 
See  King  v.  Newman,  2  Munf  4(^  ^^  ^.^^  ^^  executing  the  eonvey-  "^ 
2  Rob.  Prac.  (old  ed  )  51,  and  c-«e^h2jtmo^tioix,ma..ffia£tgaaeibut 
Tried  by  these  cntena  and  the  ^^-^;;^y  the  mtnT^l^ed 
that  (except  as  to  the  small  tract  (^to-groWtSe  real' character  orthe 
purchased  at  a  stipulated  price,  "VfftM  I6riir6rtnrs-^afer— Thei-e 
shoes  of  Earp,  as  purchaser  from  1  distinguish  the  latter  case  from  a 
the  parties  must  be  tre3ted^^.aa-to._g  plaintiff  had  every  remedy  which 
not  as  a  conditional^sgjfi.^  As  to     ^^^^  ^^  default,  he  could  enforce 
-neg'oLlaLioii  aa-Eothe  price.     Notl^^  ejectment  for  the  possession  of 
negotiation  was  for  a  loan  of  mone^^^  ^^^^^  ^^^  ^^^  transaction  been 
tiffin  his  bill.     He  says,  after  setu^.g  ^^^j^  ^^^^  ^^^^  ^^^itled  to  a 
Earp  from  Brightwell:  "  Some  tin     ^^^^  ^^^^  ^^  ^^  ^^^ 
finding  he  was  unable  to  pay  for  if^^j  ^^^^^^  ^^^  ^  foreclosure  or  sale 
for  him  to  Brightwell  the  said  sum,       ^^  ^^  ^^^^^^ 
defendant,  in  his  answer,  says  th, 
the  money  to  pay  Brightwell  for  tl 
the  only  terms  upon  which  the  plair 
was  upon  the  terms  set  forth  in  th 
thus  clear  that  the  transaction  betv 
lending  of  money,  and  not  for  a  sa 
quantity  above  referred  to.     The 
loan  of  money,  and  security  for  its 
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his  interest  in  the  lands  to  the  tredly  indistinct,  and  each  case  must  - 
thereinafter  mentioned.  The  deeiwn  peculiar  circumstances.  Gen-^ 
if  James  Goodman,  his  heirs,  &c3n  them  is,  that  the  one  is  a  secu-  \ 
the  space  of  ten  years  next  ensu  for  a  price  paid,  or  to  be  paid,  to  / 
sum  of  £1,000,  that  the  trustees  w, ;  or  a  purchase  accompanied  by  anL 

The  Lord  Chancellor.     The  rms.    The  only  difficulty  is  to  ascer-/ 
to  decide  whether  this  deed  be  a  i.     It  may  be  premised  that  whereX 
tills,  are  the  remedies  mutual  and  is  doubtful  whether  the  parties  in-  \ 
the   remedies   a   mortgagee   is   enditional  sale,  courts  of  equity  will 
Suppose,  for  instance,  the  defendsgage,  because  by  means  of  co\\d\r 
the  practice  of  this  court,  the  dec:  exercised  over  the  needy,  and  tljey 
premises,   if  they   be  not  redeemctortion.     1  Hilliard  on  Mortgages, 
"  course  of  the  court ;  suppose  the  sxter  v.  McCannon,  1  Dev.  Eq.  R.  ^ 
to  be  insuffleient  to  discliarge  the  _  ^ 

ciency  to  be  raised?     What  remecia  which  must  govern  in  determiu- 
If  it  were  a  mortgage,  he  in  that  i,  whether  it  is  to  be  considered  a 
or  bond;  or  if  no  covenant  or  bon  the  case  of  Robertson  v.  Campbell 
how  could  any  action  be  maintainec,  J.,  said :  "  It  is  often  a  nice  aim 
have  taken  the  conveyance,  not  aetween  mortgages  and,  conditionalN 
and  satisfaction  of  the  portion  of  h  which  this   court   has   made  the 
sive  to  show,  tliat  the  transaction  k  the  purpose  of  the  parties  was  to 
of  a  mortgnge,  but  a  conditional  se  commodity  contemplated,  and  the 
all  the  remedies  of  a  mortgagee,  was  a  loan  of  money,  and  a  security 
provisions  of  this  deed,  to  hold  ibd."     This  rule,  laid  down  by  Judge/ 
the  condition   beyond   the  limit  ajveral  cases  decided  by  this  cod^/ 
deed?     There , would  be  much  hard);   Moss  v.  Green,  10  Leigh,  251; 
party  ;  and  there  appears  to  me  to  s  there  cited. 

the  other  to  relief.  The  cases  upo  authorities  above  cited,  it  is  plain, 
Butler  in  a  note  to  his  edition  of  Co  of  thirty  or  forty  acres,  which  was 

othe  agreeing,  as  to  that,  to  take  the 

Brightvvell)  the  transaction  between 

jtho  main  trti^-t,  "«  «  nrnctgagertnid — ■ 

EARP   V.  tiiis  part  of  the  land,  there  was  no 

Court  of  AppEAtfiing  was  said  as  to  its  viilue.    The 

,   V  ;  and  it  is  so  treated  by  the  plam- 

[24  6Va^^  ^^^_^^  ^^^  purchase  of  the  land  by 

[Brightwell  had  entered  into  a^e  in  the  year  1862  the  said  Earp, 
a  certain  tract  of  land  for  $700.  ^  applied  to  your  orator  to  advance 
purchase  Earp  entered  into  an  agrcof  f  700.00,  with  interest,"  &c.  The 
which  it  was  agreed  that  Booths  -^^  ije  applied  to  plaintiff  to  borrow 
thirty  or  forty  acres,  and  Earp  was  jg  land  purchased  of  him  ;  and  that 
but  in  the  meantime  Boothe  was  tc^tjfi  ^ould  agree  to  lend  respondent, 
the  title  himself.  If  p]arp  did  noig  covenant  filed  with  the  bill.  It  is 
agreed,  within  three  years  with  iiiyeen  the  parties  was  a  borrowing  and 
Earp  having  defaulted,  Boothe  broje  of  the  land,  except  as  to  the  small 

Christian,  J.,  delivered  tlie  opinionly  object  of  the  negotiation  was  a 

It  is  often  difficult  to  distinguish  at  repayment.    In  such  cases  the  con- 
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no  stipulation  for  penalty  or  forfeiture,  but  a  privilege  is  conferred,  pro- 
vided money  be  paid  within  a  stated  time,  there  the  party  claiming  that 
privilege  must  show  that  the  money  was  paid  accordingly :  as  in  a  case 
of  interest  reserved  on  a  loan  at  5  per  cent  with  a  proviso  that  4  per 
cent  will  be  acceptM,  if  paid  within  a  limited  time  after  it  becomes 
due  ;  or  in  the  case  of  a  covenant  for  the  renewal  of  a  lease  on  the  pay- 
ment of  a  certain  flue  at  a  stated  period.  Here  it  is  admitted  that  the 
rent  was  not  duly  paid  at  the  stipulated  times,  and  no  fraud,  surprise, 
or  accident  is  alleged  ;  and  tlie  plaintiff  is,  therefore,  not  entitled  to  the 
repurchase  which  he  claims  by  this  bill ;  and  the  bill  must  be  dismissed 
with  costs. 


HAWKE  V.    MILLIKEN. 
Court  of  Chancery,  Upper  Canada,  1865. 

[12  Grant  Ch.  236.] 

Mowat,  V.  G.     I  think  it  clear  that  the  contention  of  the  defend- 
ant is  well  founded.     The  agreement  does  not  inerely  give  an  option 
to  Norman  to  repurchase,  but  it  contains  an  express  and  absolute 
undertaking  on  his  part  to  buy,  and  to  pay  for  the  property  the  sum 
specified.     Now  I  understand  that  the  distinction  between  an  option 
to  repurchase  and  an  oblig-ation  to  purchase,  is  the  very  distinction 
on  which,  in  the  absence  of  other  circumstances,  ibis  t|TiyyiiT>»--af_ 
mortgage  or  sale  miv  d flip.B<i>fe  that  !l''ifi'fei'b''ft'}-;i?ifaif"t?n;tfg-'gnw*f>«~lQ 
pareiiaSSpf tioug h  stipulated  for  at  tbetime  of  executing  the  convey- 
ance, is  not  sufficient- to  esfa1)li8b_th^,.^ranaactiQn..a.s^a-j]a,(atSg^^ 
th  1 1-  Ti'h^rTjijQ" Q W^;ritt'"T!nTr' puri^h -i fl"  and  pay  the  money  is  exacTicT"'" 
Eegrautee,  that  J§^  eiifflei©Bt  to  gh"oW^"the  real  character  of  the 

tra>B8a«tTOTF'^T^(^'^''^^^!i>i>*>'W-   (,lllllWt]'rlli^'l'VH  r'h'li'l"  "i'l:  im!atp.-~epiap.re 

'is~rndeed  nothing  but-  the  form  to  distinguish  the  latter  case  from  a 
mortgage.  In  the  present  case,  the  plaintiff  had  every  remedy  which 
as  mortgagee  he  could  have.  In  case  of  default,  he  could  enforce 
payment  of  the  money,  or  bring  an  ejectment  for  the  possession  of 
the  property.  It  was  not  contended  that,  had  the  transaction  been 
in  form  of  a  mortgage,  the  plaintiff  would  have  been  entitled  to  a 
more  advantageous  decree  in  any  respect  than  he  is  now. 

There  will,  therefore,  be  the  usual  decree  for  a  foreclosure  or  sale 
(at  the  option  of  the  plaintiff),  except  as  to  costs. 
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Section  II.  —  Absolute  Eeseevatioh. 


BUBB'S  CASE. 
Chancery,  1678. 
[Freeman,  Ch.  38.] 

BuBB  did  contract  with  A.  for  a  parcel  of  land  for  £5,000,  and  paid 
him  £140  in  part,  but  before  the  rest  of  the  money  was  paid,  or  any 
conveyance  executed,  A.  dies,  and  makes  B.  his  executor,  C.  being 
his  heir. 

B.  prefers  a  bill  against  Bubb  and  C.  to  have  the  rest  of  the  purchase 
money ;  who  answered  that  they  did  not  intend  to  proceed  with  the 
bargain,  and  Bubb  said  he  was  willing  to  lose  his  £140  that  he  had 
paid. 

In  this  case  it  was  agreed,  that  Bubb,  who  was  the  purchaser,  might 
have  referred  his  bill  against  the  heir,  to  have  had  an  execution  of  a 
conveyance  pursuant  to  the  agreement,  by  reason  the  agreement  was 
executed  in  part  in  the  testator's  lifetime,  by  the  payment  of  £140. 

But  it  was  insisted  by  the  counsel  of  Bubb,  that  by  reason  he  (being 
the  purchaser)  did  not  desire  an  execution  of  the  agreement,  and  being 
content  to  lose  what  money  he  had  paid,  that  the  executor  should  not 
compel  them  to  it. 

But  the  court  ruled  that  the  executor  should  have  the  money,  and  > 
that  Bubb  might  when  he  pleased  compel  the  heir  to  execute  a  convey-y 
ance  of  the  estate. 

I^ote.    That  the  court  took  this  to  be  a  juggle  betwixt  Bubb  and  the  " 
heir,  supposing  that  the  heir  had  agreed  to  pay  back  the  money  to 
Bubb,  and  so  to  have  kept  the  land,  which  was  worth  much  more ;  for    i 
now  the  heir  was  to  convey  the  land,  but  to  have  nothing  for  it,  for  the  ^ 
executor  was  to  have  the  monej 
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PAINE   V.    MELLER. 
Chancery,  1801. 

[6  Ves.  349.1] 

Upon  the  first  of  September,  1796,  the  plaintiffs  sold  to  the  defend- 
ant by  auction  some  houses  in  Ratcliffe  Highway,  upon  the  usual  terms, 
a  deposit  of  £25  per  cent  and  a  proper  conveyance  to  be  executed 
upon  payment  of  the  remainder  of  the  purchase  money  at  Michaelmas 
next.  Before  the  convej-ance  was  perfected  the  houses  were  burnt. 
The  bill  was  then  filed  praying  specific  performance. 

The  Lord  Chancellor  [Eldon].  First,  it  is  said,  the  title  was 
never  accepted  in  fact ;  2dly,  if  not,  under  these  circumstances  a  court 
of  equity  will  not  compel  a  specific  performance.  As  to  the  second 
point  the  objection  is  grounded  upon  two  circumstances :  1st,  the 
simple  fact  of  the  fire  ;  2dly,  that  the  premises  had  been  insured  prior 
to  the  contract;  that  that  fact  and  the  fact,  that  the  insurance  ex[)iied 
at  Michaelmas,  1796,  were  not  disclosed  ;  and  that  the  premises  after- 
wards remained  uncovered  by  any  insurance.  The  authority  of  Sir 
Joseph  Jekyll  has  been  mentioned :  but  no  case  has  been  cited  in 
support  of  that  dictum  ;  and  it  is  in  a  degree  suggested,  not  admitted 
at  the  bar,  that  it  may  be  considered  over-ruled  by  subsequent  cases. 
As  to  the  mere  effect  of  the  accident  itself  no  solid  objection  can  be 
founded  upon  that  simply  ;  for  if  the  party  by  the  contract  has  become 
in  equity  the  owner  of  the  premises,  they  are  his  to  all  intents  and  pur- 
poses. They  are  vendible  as  his,  chargeable  as  his,  capable  of  being 
encumbered  as  his,  tbej'  may  be  devised  as  his ;  they  may  be  assets ; 
and  they  would  descend  to  his  heir.  If  a  man  had  signed  a  contract 
for  a  house  upon  that  land,  which  is  now  appropriated  to  the  London 
Docks,  and  that  house  was  burnt,  it  would  be  impossible  to  say  to  the 
purchaser,  willing  to  take  the  land  without  the  house,  because  much 
more  valuable  on  account  of  this  project,  that  he  should  not  have  it. 
As  to  the  annuity  cases  and  all  the  others,  the  true  answer  has  been 
given;  that  the  party  has  the  thing  he  bought;  though  no  payment 
may  have  been  made ;  for  he  bought  subject  to  contingency.  If  it 
is  a  real  estate,  he  of  course  has  it. 

Then  as  to  the  non-communication,  I  cannot  say,  that  in  my  judg- 
ment forms  an  objection  :  for  I  do  not  see  how  I  can  allow  it,  unless  I 
say,  this  court  wai-rants  to  every  buyer  of  a  house,  that  the  house  is 
insured,  and  not  only  insured,  but  to  the  full  extent  of  the  value.  The 
house  is  bought,  not  the  benefit  of  any  existing  policy.  However  gen- 
eral the  "practice  of  insuring  from  fire  is,  it  is  not  universal ;  and  it  is 
yet  less  general  that  houses  are  insured  to  ttfeir  full  value,  or  near  it. 
The  question,  whether  insured  or  not,  is  with  the  venrlot  solely,  not 
with  the  vendee ;  unless  he  proposes  something  upon  that ;  and  makes 

1  This  case  is  abridged.  —  Ed. 
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it  matter  of  contract  with  the  vendor,  that  the  vendee  shall  buy  accord- 
ing to  that  fact,  that  the  house  is  insured.     I  am  therefore  of  opinion, , 
that  if  the  agent  on  behalf  of  this  purchaser  did  accept  this  title  previ- 
ously to  the  destruction  of  the  premises,  the  vendors  are  in  the  situa- 
tion, in  which  they  would  have  been,  if  the  title  and  the  conveyance \ 
were  ready  at  Michaelmas,  1796,  but  bj-  the  clefault  of  the  vendee  were 
not  executed,  but  the  title  was  accepted,  and  the  premises  were  burnt  I 
down  on  the  quarter  day.^ 
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Supreme  Court,  Wisconsin,  1895. 

[91  Wis.  526.] 

Appeal  from  a  judgment  of  the  Circuit  Court  for  Bayfield  County : 
John  K.  Parish,  Circuit  Judge.    Affirmed. 

Plaintiff  sold  to  defendant  a  quantity  of  saw  logs,  to  be  paid  for  at 
the  rate  of  S6.10  per  thousand  feet,  according  to  the  scale  to  be  there- 
after made  on  the  mill  deck.  The  logs  were  delivered  in  defendant's 
boom  at  defendant's  mill,  and  taken  charge  of  by  it,  and  plaintiff  did 
all  that  he  was  to  do  under  the  contract.  The  contract  contained  the 
following  provisions : 

"  It  is  expressly'  understood  and  agreed  by  the  parties  hereto  that 
the  legal  title  to  and  right  of  possession  of  said  logs,  and  the  lumber  to 
be  manufactured  therefrom,  shall  be  and  remain  in  the  party  of  the 
first  part  as  security  for  the  unpaid  purchase  price,  until  the  same  shall 
have  been  fully  paid,  and  that  the  party  of  the  second  part  will  at  allj 
times  keep  on  hand  a  sufHcient  quantity  of  said  logs  or  lumber,  sepa- 
rately piled,  to  secure  the  balance  owing  the  party  of  the  first  part,  the 
party  of  the  second  part  having  the  right  to  sell  and  dispose  of  said 
logs  and  lumber  for  which  full  payment  shall  have  been  made  ;  and  in 
case  of  default  of  the  party  of  the  second  part  in  making  any  of  the 
payments  hereunder,  or  in  case  of  failure  on  his  part  to  perform  any  of 
the  conditions  hereof,  the  party  of  the  first  part  shall  have  the  right  to 
take  immediate  possession  of  said  logs  or  lumber,  and  sell  and  dispose 
of  the  same  at  public  auction,  upon  giving  ten  da3's'  notice,  for  the 
purpose  of  satisfying  the  balance  due  by  virtue  of  this  contract  and  all 

1  Accord:  Osburne  v.  Nicholson,  13  Wall.  654  ;  Willes  v.  Nozercraft,  22  Cal.  607  ; 
Sherman  v.  Lehr,  57  Dl.  509;  Davidson  v.  Hawkeye  Co.,  71  la.  532;  Gammon  v. 
Blaisdell,  45  Kans.  221;  Cottingham  v.  Ins.  Co.,  90  Ky.  301;  Skinner  v.  Houghton, 
80  Ind.  308;  Coggeshall  v.  Bank,  63  Ohio,  88;  Elliot  v.  Ashland  Co.,  117  Pa.  460; 
Hugermin  o.  Courtney,  21  S.  (J,  403.  Contra:  Cutcliffe  «.  McAnally,  88  Ala.  570; 
Gould  V  Mnrsh,  70  Me.  288;  Thompson  i>.  Gould,  20  Pick.  134;  Wilson  i..  Clarke, 
60  N.  H.  352.  — Ed. 
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I  costs  and  expenses  in  taking,  keeping,  and  disposing  of  said  property, 
and  retain  the  same  out  of  the  proceeds  of  said  sale,  returning  the  sur- 
plus proceeds  of  said  sale  to  the  part}-  of  the  second  part." 

Some  of  the  logs  were  lost  after  they  were  delivered  into  defendant's 
possession  as  before  stated,  bj'  being  broken  out  Of  the  boom  by  the 
movements  of  a  lumber  boat.  Proof  of  the  whole  amount  of  logs  de- 
livered, including  those  not  scaled  on  the  mill  deck  because  lost,  was 
permitted. 

Defendant  requested  the  court  to  charge  the  jury,  in  effect,  that 
plaintiff  was  not  entitled  to  recover  for  the  lost  logs,  which  was  refused, 
and  defendant  excepted.     The  court  then  charged  the  jury  in  effect,   ) 
that  all  logs  delivered,  including  those  lost,  should  be  paid  for,  which  ; 
was  excepted  to  by  the  defendant. 

There  was  a  verdict  in  favor  of  the  plaintiff,  and  from  the  judgment 
entered  thereon  the  defendant  appeals. 

Marshall,  J.     The  sole  question  presented  is  whether  defendant  is 
liable  for  the  logs  that  were  lost,  in  view  of  the  fact  that  plaintiff 
retained  the  title  solely  as  security,  and  that  such  logs  were  never    ■ 
scaled  on  the  mill  deck. 

Where   property  is  sold  and  delivered,   and  the  vendor  has  fully 
performed  all  the  conditions  of  the  contract  of  sale  on  his  part,  and 
the  intention  of  the  parties  at  the  time  of  the  making  of  the  contract, 
as  in  this  case,  clearly  is  that  the  vendor  is  to  have  no  interest  in  the 
property  after  delivery,  except  as  security  for   the  unpaid  purchase   I 
money ;  that,  subject  to  the  right  to  resort  to  said  property  as  such  / 
security,  the  entire  dominion  and  control  over  the  same  are    turned  I 
over  to  and  assumed  by  the  vendee,  as  such,  although,  for  the  purpose) 
of  retaining  effectually  the  security'-,  the  contract  of  sale  provides  that/ 
the  title  and  right  of  possession  shall  remain  in  the  vendor,  as  security, 
until  the  purchase  price  is  fully  paid,  and  though  the  amount  of  the 
property  is  yet  to  be  ascertained  by  a  measurement  in  order  to  deter- 
mine the  amount  of  the  purchase  money,  —  if  any  of  such  property  is  I 
lost  after  such  deliverj',  before  measurement,  such  loss  must  fall  upon  / 
the  vendee,  whether  the  loss  accrues  through  his  negligence  or  other-/  / 
wise,   and  the  amount  of  such  lost  property  may  be  ascertained  by/ 
competent  evidence.     The   relationgf  the  parties  to  each   other   in 
respect  to  the  questionjiere  presented,  in  such  a  case,  is  the  same  as 
between  a  mortgagor  and  a  mortgageg_of  personal  property,_thqngh 
the  fqfm  of  the  instrument  be  _that  of  a  conditional'~saIeT  and  the 
^authorities  holding  that  in  case  of  a  conditional  sale,  strictly  so  called, 
the  risk  of  loss  is  on  the  vendor  till  title  actually  vests  in  the  vendee, 
have  no  application  whatever  to  such  a  state  of  facts.     The  conditional 
vendee,  having  possession  subject  only  to  the  vendor  s  reservationjjf 
title  as  security  for   the  unpaid   purchase  money,  is  Jn^A^sensg  the 
owner  Mfje  pays  the^pur^ase  money,  heJieoomes  the  absolutg^wnei\  _ 
without  any  new  transaction  or  bill  of  sale  ;  if  the  goods  be  wrongfujly 
"Taterraway  from  him  by  a  thir3~parcy,  he  mayTecover  theirTulITvalue 
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of  the  wrongdoer;  and  if  the  property  is  lost  or  stolen  while  in  his 
possession,  whether  bj-  or  without  fault  on  his  part,  he  must  neverthe- 
less pay  the  full  price  agreed  upon.  Tufts  v.  Griffin,  107  N.  C.  49 ; 
Burnley  v.  Tufts,  66  Miss.  49. 

The  ruling  challenged  on  this  appeal  is  substantially  in  accordance 
with  the  law  as  here  stated,  and  it  follows  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

Judgment  affirmed} 
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Supreme  Court,  Alabama,  1889. 
[88  Ala.  517.=] 

Appeal  from  the  City  Court  of  Montgomery,  in  equity. 

Heard  before  the  Hon.  Thos.  M.  Arkington. 

The  bill  in  this  case  was  filed  on  the  26th  August,  1889,  by  Moses 
Brothers,  suing  as  partners,  against  Berry  Johnson ;  and  prayed  an 
injunction,  to  restrain  the  defendant  from  cutting  timber  on  a  tract  of 
land  which  the  complainants  had  sold  to  him,  except  for  repairs,  fences, 
and  other  necessary  purposes.  An  injunction  was  granted  on  the  filing 
of  the  bill;  and  after  answer  filed,  the  defendant  submitted  a  motion 
to  dissolve  it,  both  for  want  of  equity  in  the  bill,  and  on  the  denials 
of  the  answer.  The  court  sustained  the  motion,  and  dissolved  the 
injunction ;  and  its  decree  is  here  assigned  as  error. 

Stone,  C.  J.  The  appellants,  who  were  the  complainants,  sold  one 
hundred  and  sixty  acres  of  land  to  the  defendant,  at  the  agreed  price 
of  fourteen  hundred  and  forty  dollars  —  nine  dollars  per  acre.  Only 
five  dollars  of  the  purchase-money  was  paid.  The  balance,  including 
interest,  was  agreed  to  be  paid  in  annual  installments,  running  through 
about  five  years  from  the  date  of  the  purchase,  January  5,  1889.  Com- 
plainants  retained  the  title,  giving  to  Jotuison.  the  purchaser^_their 


Jobligation  to  make  him  title  on  payment  by  him  of  the  purchase-money, 
and  accruing  taxes.  The  agreement  stipulated  further,  that  if  Johnson 
failed  "  to  pay  anj*  of  said  installments  when  due,"  then  Moses  Brothers 
"  have  the  right  to  annul  this  agreement,  and  take  possession  of  the 
premises,  and  to  retain  out  of  the  mone3's  paid  under  this  agreement 
[bj*  Johnson]  sixty  dollars  per  annum  as  rent  of  the  premises,  said 
amount  being  hereby  agreed  and  declared  by  said  parties  to  be  the 

1  Accord :  Brown  v.  Hare,  4  H.  &  N.  822 ;  Hessellbacker  v.  Ballantyne,  28  Ont. 
182;  Bunley  v.  Tufts,  66  Miss.  48;  Tufts  v.  Wynne,  4.'j  Mo.  App.  42;  Tufts  f. 
Griffin,  107  N.  C.  47;  Topp  v.  White,  12  Heisk.  165.  Contra:  Bishop  v.  Minderhout, 
128  Ala.  162;  GlisBon  v.  Heggie,  105  Ga.  30;  Sloan  v.  MoCarty,  134  Mass.  245, 
—  Ed. 

2  This  case  is  abridged.  —  Ed. 
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annual  rental  value  of  the  premises ;  returning  the  surplus,  if  any,  to  " 
Johnson. 

When  a  vendor  of  real  estate  enters  into  an  executory  agreement  to 
convey  title  on  the  payment  of  the  purchase-money,  he  sustains,  in 
substance,  the  same  relation  to  the  vendee,  as  a  mortgagee  does  to  a 
mortgagor.     Each  has  a  legal  title,  wliich.  in  the  absence  of  stipula- 
tions for  possession,  will  maintain  an  action  of  ejectment.     Each  can/ 
retam  his  legal  title  against  the  other  party,  until  the  purchase-money,  \ 
or  mortgaged  debt,  is  paid,  unless  he  permits  the  other  to  remain  in 
undisturbed  possession  for  twenty  years.     And  yet  each  is  at  last  but ' 
a  trustee  of  the  legal  title  for  the  mortgagee  or  vendee,  if  the  purchase- 
money,  or  mortgage  debt,  as  the  case  may  be,  is  paid,  or  seasonably 
tendered.     The  same  mutual  rights  and  remedies,  legal  and  equitable, 
and  the  same  limitation  to  the  right  of  recovery,  obtain  in  the  one 
relation  and  in  the  other.     Relfe  v.  Eelfe,  34  Ala.  500 ;    Bizzell  v. 
Nix,  60  Ala.  281 ;  Chapman  v.  Lee,  64  Ala.  483  ;  Sweeney  v.  Bixler, 
69  Ala.  539. 

We  have  found  but  a  single  case  precisely  like  the  present  one  in  its 
facts.  In  Scott  v.  Wharton,  2  Hen.  &  Munf.  25,  a  sale  of  land  had 
been  made  on  a  credit,  and  title  retained  by  the  vendor.  The  vendee 
went  into  possession,  and  a  bill  was  filed  by  the  vendor,  charging  him 
with  committing  waste  by  cutting  timber,  and  pra3'ing  for  an  injunc- 
tion. The  court  treated  the  case  precisely  as  if  it  had  been  a  bill  by 
mortgagee  against  mortgagor,  to  restrain  him  from  lessening  the 
security  b3'  felling  and  removing  the  timber.  Fairbanlc  v.  Cudworth, 
33  Wis.  358. 

We  feel  safe  in  holding,  that  a  vendor  who  sells  on  credit,  retaining 
the  title  as  security  for  the  purchase-monej',  sustains  the  same  relation 
to  the  vendee,  so  far  as  the  question  of  security  is  concerned,  as  does 
the  mortgagee  to  the  mortgagor. 

In  Coker  v.  Whitlock,  64  Ala.  180,  this  court  ruled,  that  when  thei 
mortgagor  is  committing  waste  which  impairs  the  securit}',  or  renders 
it  insufficient,  chancery,  at  the  suit  of  the  mortgagee,  will  restrain  himj 
by  injunction.  Coleman  v.  Smith,  55  Ala.  368 ;  Hammond  v.  Win- 
chester, 82  Ala.  470 ;  Sullivan  v.  Rabb,  86  Ala.  433 ;  also,  2  Dan. 
Ch.  Prac.  1629,  n.  3  ;  Usborne  v.  Usborne,  1  Dickens,  75  ;  Brady  v. 
,Waldron,  2  John.  Ch.  148;  Robinson  v.  Preswick,  3  Ed.  Ch.  246; 
Murdock's  Case,  2  Bland,  461;  Downing  v.  Palmeteer,  1  Mon.  64. 

However  it  may  be  made'  to  appear  by  proof,  the  pleadings  do  not 
make  a  case  for  a  dissolution  of  the  injunction :  and  the  decretal 
ordered  dissolving  the  injunction  must  be  reversed,  and  the  injunction 

reinstated.* 

Heversed  and  rendered. 

1  Compare:  Crockford  v.  Alexander,  15  Vea.  138;  Miller  o.  Waddington,  91  Cal. 
377;  Sewall  v.  Slocara,  112  Ga.  279;  Baldwin  v.  Pool,  74  111.97;  McCaclin  v.  Stall, 
44  Ind.  151 ;  Jennison  v.  Stone,  33  Mich.  99;  Scott  v.  Wharton,  2  Hen,  &  M.  25.— 
Ames  :  Cases  on  Equity,  222  n. 
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ACLAND  V.   GAISFORD. 
Chancery,  1816. 
[2  Madd.  28.] 

The  Original  Bill  was  filed  Slst  May,  1809,  by  T.  P.  Acland,  pray- 
ing, that  David  Cuming,  the  Defendant  (since  deceased),  might  spe- 
ciflcally  perform  his  Contract  to  sell  to  the  Plaintiff  the  Fee  Simple  of 
an  Estate,  called  Stone,  and  Stone  Down  at  Exford,  in  Somersetshire ; 
and  that  the  Defendant  might  be  decreed  to  allow  the  Plaintiff  Inter- 
est on  the  Purchase  Money,  £2,900.  The  Purchase  Agreement  was 
dated  4th  June,  1807,  and  the  Purchase  Money  was  agreed  to  be  paid 
on  or  before  the  ensuing  25th  March,  if  a  tender  of  a  proper  Convey- 
ance was  made.     The  Estate  was  in  the  possession  of  one Pitts, 

as  Tenant  to  the  Vendor,  whose  Tenancy  expired  at  Lad^'-da^',  1808. 

The  Vice-Chancellok.  The  Master  having  reported  that  a  good 
Title  can  be  made  to  this  Estate,  and  that  David  Cuming,  deceased, 
the  Defendant  to  the  original  Bill,  could  make  a  good  Title  before  the 
filing  of  the  original  Bill,  Mr.  Acland,  the  Plaintiff  in  that  Suit,  must 
pay  the  Costs  of  it,  and  so  much  of  the  Costs  of  the  Supplemental  Bill 
as  relate  to  the  original  Suit ;  but  I  shall  not  give  any  Costs  in  the 
supplemental  Suit.  One  question  is,  What  Interest  Acland  is  to  pay 
on  his  Purchase  Money  ?  It  has  been  contended  that  he  should  pay 
£5  per  Cent,  on  his  Purchase  Money,  because  he,  in  a  Letter  stated  in 
the  original  Bill,  and  admitted  in  the  Answer  to  that  Bill,  applied  to 
Cuming  for  his  consent  to  lay  out  the  Purchase  Money  in  Exchequer 
Bills,  to  which  Cuming  returned  no  answer  ;  but  in  fact,  the  Purchase 
Money  was  laid  out  in  Exchequer  Bills.  This  does  not  vary  the 
general  Rule.  Cuming  not^having  assented  to  the  Purchase  of  the  Ex- 
chequer Bills,  AcTahd  was  alone  suTyecF  to  all  the  risk  ;  and  the  Plain- 
tiff in  the  Supplemental  BilT  cannot  now  claim  the  benefit  of  that 
Purchase^j  but  Acland  must  pay  his  Pufcbase  Money,  with  £4  per 
Cent.  Interest.  Another  Question  that  has  been  made,  is,  Whether 
...  the  Decree  should  not  go  farther  than  in  ordinary  cases,  and  direct,  in 
favour  of  Acland,  an  Account  of  the  Rents  and  Profits  of  the  Estates, 
which  were,  or  which,  without  his  wilful  default,  might  have  been, 
received  ? 

I  have  not  found  any  authority  which  determines  what  is  to  be  done 
with  the  Estate  during  the  interval  when  the  Title  is  under  dispute ; 
during  the  suspension  of  an  Executory  Contract.  In  Equitj',  an 
Estate  agreed  to  be  purchased  is  considered  as  the  Estate  of  the  Pur- 
chaser from  the  time  of  the  Contract,  and  the  Purchase  Money  from 
that  time  is  held  to  belong  to  the  Vendor ;  but  with  respect  to  Posses- 
sion, there  is  no  change  in  the  notion  of  Equity,  until  the  Purchase 
Money  is  paid.  The  Vendor  has  a  clear  right  to  keep  Possession  until 
the  Purchase  Money  is  paid ;  if  the  Purchaser  enters  before  he  has 
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paid  his  Purchase  Monej-,  he  is  a' Trespasser.  Quoad  Possession, 
the  Estate  belongs  to  the  Vendor  —  it  is  not  the  Estate  of  the  Vendee 
for  the  purpose  of  Possession ;  for  though  in  many  eases  the  Pur- 
chaser is  responsible,  as  if  there  be  a  Fire,  still  as  to  Possession,  the 
right  is  in  the  Vendor,  till  his  Purchase  Money  is  paid. 

What  has  been  decided  as  to  responsibility  for  the  Purchase  Money? 
If  the  Purchaser  suffers  the  Money  to  lie  dead,  it  is  matter  of  indiffer- 
ence to  the  Vendor:  Why?    Because  the_Vendee Jayjng  the  Money, 
jnustJa^e_ca£e_to_emiDloy  it."^  R^  Massey,  is  an  authority  to 

show  that  the  Vendor  is  entitled  to  his  Purchase  Money  and  Interest, 
though  the  Vendee  has  kept   it  at   his  Ranker's   unemployed.     The 
/Y^^B^oj'   tA'6''6foi"e,  may  call  for  Interest  upon  his  Purchase  Mone}-, 
although  the  Vendee  has  suffered  it  to  lie  dead.     Then,  to  pursue  that 
principle,- must  not  the  Vendor,  the  legal  Owner  of  the  Estate,   by  a^ 
parity  of  reasoning,  take  care  of  the  purchased  Estate  ?     He  must.     If  j 
he  has  received  Rent,  he  must  account  for  it;  if  he  has  suffered  Tenants; 
to  run  in   arrear,   he  is  responsible  for  the  loss  thereby  occasioned. ( 
If  Possession  of  the  Estate  was  given,  or  any  Tender  of  Possession  was 
made  to  the  Defendant,  or  the  Defendant  exercised  acts  of  Ownership, 
over  the  premises,  that  may  make  a  difference.     These  Facts  are  not 
now  before  me.     If  the  Parties  wish,  they  must  be  inquired  into. 


CARPENTER  v.  SCOTT. 

Supreme  Court,  Ehode  Island,  1881. 

[13  E.  I.  477.] 

Matteson,  J.  This  is  an  action  of  replevin  to  recover  possession  of 
a  rolling  mill,  attached  by  the  defendant,  a  deputy  sheriff.  On  the  seven- 
teenth day  of  November,  1879,  the  Willets  Manufacturing  Company 
delivered  to  John  Anthony  the  mill  in  question  under  an  agreement, 
purporting  to  be  a  lease,  by  which  Anthonyjvas  to  pay  them  for  the  mill 
five  hundred  dollars,  in  twenty  monjthlyJnstalmen]Es;^f^twenty-five  do^ 
"~lars  each,  the  first  on  the  date  named  and  the  rest  on  the  seventeenth  day 
^[of  each  succeeding  month,  with  interest  at  seven  per  cent  per  annum. 
If^Anthonyfailcd  to  make  any  payment  within  five  days  after  the  date 
specified  for  such  jiayinent,  the  Willets  Manufacturing  Companj'  might 
ternoinatethe  contract_and  take  immediate  possession  of  the  mill.  „4Llifri^.. 
expiration  of  the  lease,  Anthony,  having  complied  with  its  condi'tions, 
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was  to  receive  a  bill  of  sale  of  the  mill.     At  the  date  of  the  delivery  of 
S*e-mttl-to  Anthorij-,  he  was  a  member  of  a  partnership  composed  of 
Thomas  Anthonj-,  Thomas  J.  Linton,  and  himself.     The  business  of  the 
partnership  was  at  that  time,  and  until  the  eleventh  day  of  March,  1880, 
continued  to  be,  transacted  in  the  name  of  John  Anthony.     The  contract 
for  the  mill,  though  in  his  name,  was  for  the  benefit  of  the  partnership, 
and  the  partnership  funds  were  used  for  the  first  payment,  and  for  the  i 
successive  payments  of  the  instalments  as  they  became  due.     On  the 
eleventh  day  of  March,  1880,  the  partnership,  under  the  name  of  John  1 
Anthony  &  Co.,  executed  and  delivered  to  the  plaintiff  a  mortgage,  signed  | 
by  each  of  the  partners,  and  purporting  to  convey,  besides  their  other  \ 
property,  the  mill  in  question,  "  subject  to  a  certain  claim  of  the  Willets  ' 
Manufacturing  Company."     In  July  following  John  Anthony  withdrew  ' 
from  the  partnership,  and  the"  busiiress-after"ttiat  date  was  conducteif 
uri3eFtBe~name  of  Thomas  Anthony  &  Co.     On  the  twenty-second  day 
of  Jun^  1881,' the  last  instalment  of  the  rent,  or  price,  of  the  mill  was 
paid,  and  the  Willets  Manufacturing  Company  gave  a  receipted  bill  of 
sale  of  it  to  Thomas  Anthony  &  Co.     This  bill  of  sale  named  John 
Anthony  as  the  vendee,  and  acknowledged  payment  of  the  price  by 
Thomas  Anthony  &  Co.,  for  John  Anthonj'.     On  the  same  day  the 
Willets  Manufacturing  Company  brought  suit  against  John  Anthony 
for  an  indebtedness  of  his  to  them,  and  delivered  the  writ  to  the  defend- 
ant for  service,  which  was  made  in  part  by  attaching  the  mill  replevied 
in  this  suit. 

The  question  raised  by  the  foregoing  facts  is,  whether  the  mortgage 
to  the  plaintiff,  in  so  far  as  it  purports  to  convey  the  rolling  mill,  is 
valid  as  against  the  attachment  of  the  Willets  Manufacturing  Company.^] 
We  think  it  is.     Such  a  transaction  as  that  above  described,  bj-  which  ( 
the  mill  in  question  passed  into  the  possession  of  John  Anthony,  though/' 
in  form  a  lease,  is  regarded  in  law  as  a  conditional  sale.     Goodell  v. 
Fairbrother,  12  R.  I.  233  ;  Currier  v.  Knapp,  117  Mass.  324  ;  Greer  v. 
Church  &  Co.  13  Bush  (Ky.),  430,  433,  434.    Under  it  the  vendee  ac- 
quires, not  only  the  right  of  possession  and  use,  but  the  right  to  become 
the  absolute  owner  upon  complying  with  the  terms  of  the  contract. 
These  are  rights  of  which  no  act  of  the  vendor  can  devest  him,  and 
which,  in  the  absence  of  anj'  stipulation  in  the  contract  restraining  him, 
he  can  transfer  by  sale,  or  mortgage.     Upon  performance  of  the  condi- 
tion of  the  sale,  the  title  to  the  property  vests  in  the  vendee,  or  in  the 
event  that  he  has  sold,  or  mortgaged  it,  in  his  vendee,  or  mortgagee, 
without  further  bill  of  sale.    Day  v.  Basset,  102  Mass.  445,  447  ;  Cromp- 
ton  V.  Pratt,  105  Mass.  255,  258;  Currier  v.  Knapp,  117  Mass.  324, 
325,  326  ;  Chace  v.  Ingalls,  122  Mass.  381,  383.     It  follows  from  these 
principles,  that  immediatelj'  on  payment  of  the  last  instalment  of  the 
price,  the  title  to  the  rolling  mill  vested  in  John  Anthonj-,  or  in  him  an(l- 
his  copartners,  it  is  immaterial  which,  and  that,  thereupon,  the  plain! 
tiff's  mortgage  became  valid,  and  entitled  to  priority  over  the  attachment 
of  the  Willets  Manufacturing  Company  subsequently  made. 
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The  defendant  contends  that  the  plaintiff's  mortgage  is  invalid  as 
against  the  attachment,  because  the  plaintiff  had  never  taken  possession 
of  the  rolling  mill  under  it.  In  support  of  this  claim  he  cites  Williams 
V.  Briggs,  11  R.  I.  476,  and  Cook  v.  Cortliell,  11  R.  I.  482.  These  cases 
are,  however,  widely  different  from  tlie  present.  They  do,  indeed,  hold 
that,  at  law,  a  mortgage  of  personal  property  to  be  subsequently  ac- 
quired conveys  no  title,  unless  possession  of  the  property  when  acquired 
is  given  to,  or  taken  b}-,  the  mortgagee.  The3-  rest  lipou  the  familiar  | 
maxim,  that  no  one  can  grant,  or  charge,  that  which  he  does  not  have. 
At  the  execution  of  the  mortgages  the  mortgagors  had  no  interest  what- 
ever in  the  property,  the  title  to  which  was  involved  in  these  suits.  It 
was  property  which  was  to  come  into  their  pogsession.and  in  which 
thej'  were  to  acquire  an  interest,  in  the  future,  and  which  might  not 
have  been  in  existence,  even,  when  the  mortgages  were  made.  In  the 
present  case,  on  the  contrary-,  the  mortgagors  at  the  making  of  the  mort- 
gage had  the  possession  of  the  property,  with  the  right  to  its  possession 
and  use,  and  the  right  to  become  its  absolute  owners  on  complying  with 
the  conditions  of  the  sale.  These  rights  constituted  an  actual,  present 
interest  in  the  property,  which,  as  we  have  seen  above,  is  capable  of 
transfer  by  sale  or  mortgage. 

In  accordance  with  the  stipulation  of  the  parties,  judgment  is  rendered 
for  the  plaintiff  for  costs.  Judgrnent  for  plaintiff  for  costs. 


LIPPINCOTT  V.   SCOTT. 
Supreme  Court,  Pennsylvania,  1901. ' 

[198  Pa.  St.  283.] 

Replevin  to  recover  a  soda  fountain. 

Pee  Cueiam,  January  7,  1901  :  The  appellant  asserts  that  the  prin- 
cipal question  for  consideration  in  this  case  is  whether  the  agreement 
for  the  transfer  of  the  soda  water  fountain  was  a  bailment  or  a  condi- 
tional sale.  The  jury  found  by  their  verdict  that  it  was  a  bailment. 
If  the  verdict  was  warranted  bj-  the  evidence  and  no  error  was  com- 
mitted in  the  instructions  to  the  jury,  the  verdict  and  the  judgment 
thereon  must  prevail  against  the  appellant's  claim.  The  written  agree- 
ment of  the  parties  appears  on  its  face  as  a  bailment.  It  is  clearly 
within  Row^v.  Sharp,  51  Pa.  26,  P3nlow  v.  Klein,  79  Pa.  488,  Brown 
V.  Billington,  163  Pa.  76,  and  Ditman  v.  Cottrell,  125  Pa.  606.  The 
effort  of  the  appellant  to  make  the  agreement  appear  as  a  conditional 
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sale  has  no  niaterial  or  satisfactory  evidence  to  support  it.  As  to  the 
instructions  complained  of  it  is  sutiicient  to  say  that  we  have  discovered 
no  error,  or  anything  of  an  unfair  or  partial  nature  in  them. 

Judgment  affirmed} 


STRAUSS   SADDLERY  CO.  v.  KINGMAN  &  CO. 

Court  of  Appeals,  Missouki,  1890. 

[42  Mo.  App.  208.S] 

Biggs,  J.  This  is  an  action  for  goods  sold  and  delivered,  amounting, 
at  the  contract  price,  to  the  sum  of  five  hundred  dollars.  The  cause  was 
submitted  to  the  court  without  a  jury,  and  the  finding  and  judgment 
were  for  the  defendant.     The  plaintiff  appealed. 

The  plaintiflf's  evidence  tended  to  prove  that,  for  the  year  1887,  the 
plaintiff  and  defendant  did  business  with  each  other  under  the  following 
■written  agreement,  to  wit : 

' '  Memorandum  agreement  made  and  entered  into  this  second  day  of 
February,  a.d.  1887,  by  and  between  Jacob  Strauss  Saddlery  Company 
of  St.  Louis,  Missouri,  party  of  the  first  part,  and  Kingman  &  Co.  of 
Peoria,  Illinois,  and  of  St.  Louis,  Missouri,  party  of  the  second  part, 
witnesseth : 

"  First.  That  the  party  of  the  first  part  agrees  to  furnish  the  said 
party  of  the  second  part  with  harness  of  their  manufacture  at  ten  (10) 
per  cent  discount  from  list  prices  now  in  force,  for  the  season  of  1887, 
and  agrees  to  carry  with  the  said  party  of  the  second  part,  at  Peoria,  a 
stock  amounting  at  net  prices  to  not  over  five  hundred  (|500)  dollars. 

"  Second.  The  party  of  the  second  part  is.  to'  make  report  of  goods 
sold,  on  or  about  the  first  of  each  month,  the  net  amount  to  be  due  and 
paj'able  in  ninety  days  from  date  of  said  report;  or  if  cash  is  remitted 
by  party  of  the  second  part  three  per  cent  discount  will  be  allowed." 

The  plaintiff  also  introduced  evidence  tending  to  prove  that,  at  the 
expiration  of  the  agreement,  it  was  renewed  for  the  year  1888 ;  that, 
during  the  year  1888,  the  plaintiff  delivered  to  the  defendant,  in  pursu- 
ance of  this  agreement,  goods  to  the  amount  of  thirty-four  hundred  and 
four  dollars  and  eighty-four  cents  ;  that,  on  account  of  goods  so  sold, 
the  defendant  remitted  only  the  sum  of  twenty-nine  hundred  and  four 
dollars  and  eighty-four  cents  ;  that,  at  the  close  of  the  3-ear  1888,  there 
remained  unaccounted  for  in  the  hands  of  the  defendant  a  lot  of  harness 

1  Accord :  Hunt  v.  Wyman,  100  Mass.  198.  —  Ed. 

2  This  case  is  abridged.  —  Ed. 
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of  the  value  of  five  hundred  dollars,  which  the  defendant  refused  to 
either  pa}'  for  or  return. 

The  defendant  admitted  the  agreement,  and  it  also  admitted  that, 
during  the  3-ear  1888,  it  had  received  five  hundred  dollars'  worth  of 
goods  under  it,  for  which  it  had  rendered  no  account.  As  an  excuse 
for  not  returning  or  paj-ing  for  the  goods  the  defendant  introduced  evi- 
dence to  the  effect  that,  during  the  j-ear  1888,  the  house  in  which  it  was 
doing  business  was  destroj-ed  by  fire,  and  that,  of  the  goods  received 
under  the  contract,  seven  hundred  and  fiftj--six  dollars'  worth  was  con- 
sumed ;  that  the  goods  were  stored  in  a  reasonably  safe  place,  and  the 
fire  did  not  occur  through  the  defendant's  neglect ;  that,  after  the  fire, 
and  prior  to  the  institution  of  this  suit,  the  defendant  paid  to  the  plain- 
tifif  one  hundred  and  thirtx'-six  dollars  and  sixty  cents,  which  paid  in 
full  for  all  goods  received  in  excess  of  five  hundred  dollars. 

Upon  this  statement  of  the  evidence  the  defendant,  on  tlie  one  hand, 
denied  legal  liability'to  pay  for  the  goods  upon  two  grounds :  First. 
That  the  delivery  was  merely  for  the  purposes  of  a  sale  to  take  effect 
upon  the  happening  of  a  condition.  Second.  That  the  defendant  held 
the  goods  for  the  plaintiff"  on  consignment.  On  the  other  hand,  the 
plaintiff  urges  that  the  transaction  in  reference  to  the  goods  was  one  of 
"sale  or  return,"  and,  as  the  defendant  neither  returned  nor  paid  for 
the  goods  at  the  end  of  the  j'ear,  its  right  of  action  for  goods  sold  and 
delivered  became  complete. 

If  the  deliver}'  of  the  goods  under  the  agreement,  when  viewed  in  the 
liglit  of  the  subsequent  correspondence  between  the  parties,  amounted 
to  what  is  called  a  contract  of  "  sale  or  return,"  then  the  title  vested 
immediately  in  the  defendant,  and  the  loss  must  fall  on  it.     Meldrum 
V.  Snow,  9  Pick.  441 ;  Billiard  on  Sales  (3d  ed.),  p.  28,  §  3;  Crocker  v. 
Gullifer,  44  Me.  491 ;  Buswell  v.  Bicknell,  17  Me.  344  ;  Dearborn  v. 
Turner,   16  Me.    17;    Holbrook  v.  Armstrong,  10  Me.  31;    Jameson 
V.  Gregorj',  4  Met.  (Ky.)  363;  Mossw.  Sweet,  3  Eng.  L.  &  E.  R.  311  ; 
Hotchkiss  ■;;.  Higgins,  52  Conn.  205.   Addison  in  his  work  on  contracts-^^ 
thus  defines  such  a  sale  :  "  When  goods  are  sold  under  a  contract  of 
'sale  or  return,'  the  sale  is  a  conditional  or  defeasible  sale.     The  right 
of  propertj'  in  the  goods  passes  to  the  purchaser,  subject  to  be  devested 
out  of  him  and  revested  in  the  vendor  by  a  return  of  the  goods  to  the^ 
latter,  in  accordance  with  the  terms  of  the  contract."     AddisoiT^otf^ 
Contracts   (8th  ed.),  *  991. 

The  application  of  legal  rules  to  the  agreement,  as  interpreted  by  the 
parties  themselves,  is  somewhat  troublesome.  Our  conclusion  is  that, 
when  the  contract  expired,  it  was  the  duty  of  the  defendant  either  to 
pay  for  or  return,  without  demand,  all  goods  received  in  excess  of  the 
value  of  five  hundred  dollars.  If  it  failed  to  do  this,  it  was  liable  to  an 
action.  As  to  such  excess  the  dealings  between  the  parties  contem- 
plated a  contract  of  "  sale  or  return."  But  we  are  of  opinion  that  this 
rule  ought  not  to  be  applied  to  the  "  stock  of  the  value  of  five  hundred 
dollars,"  which  the  plaintiff  agreed  to  keep  with  the  defendant.    Aa  to 
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this,  other  principles  find  application  and  must  govern.  It  cannot  be' 
said  that  the  defendant  purchased  the  "stock"  with  the  privilege  of 
returning  the  same  at  the  expiration  of  the  contract,  if  unsold.  Under 
the  agi;eement  the  defendant  only  obtained  the  optional  right  to  purchase 
iti  in  the  event  he  found  purchasers  for  the  whole,  or  any  part  of  it. 
The  plaintiff  was  seeking  a  market  for  its  goods,  and,  in  order  to  in- 
duce the  defendant  to  give  its  patronage,  it  was  agreed  that,  of  the 
goods  furnished,  five  hundred  dollars'  worth  was  to  be  considered  as 
stock  furnished  by  the  plaintiff.  Judgment  affirmed. 


CHICAGO   EQUIPMP:NT    CO.  V.  MERCHANTS'   BANK. 
Supreme  ConRT,  United  States,  1889. 

[136   U._  S.  268.^] 

This  action  was  brought  by  the  Merchants'  National  Bank  of  Chicago 
against  the  Chicago  Railway  Equipment  Companj',  a  corporation  of 
Wisconsin,  upon  two  written  instruments,  one  of  which  is  in  the  words 
and  figures  following : 

"  $5,000.  Chicago,  III.,  January  20,  a.d.  1884. 

'■For  value  received,  four  months  after  date,  the  Chicago  Railway 
Equipment  Company  promise  to  pay  to  the  order  of  the  Northwestern 
Manufacturing  and  Car  Cotapan3-  of  Stillwater,  Minnesota,  five  thou- 
sand dollars  at  First  National  Bank  of  Chicago,  Illinois,  with  interest 
thereon  at  the  rate  of —  per  cent  per  annum  from  date  until  paid. 

"  This  note  is  one  of  a  series  of  twentj'-flve  notes,  of  even  date  here- 
with, of  the  sura  of  five  thousand  dollars  each,  and  shall  become  due  and 
payable  to  the  holder  on  the  failure  of  the  maker  to  pay  the  principal  and 
interest  of  any  one  of  the  notes  of  said  series,  and  all  of  said  notes  are 
given  for  the  purchase  price  of  two  hundred  and  fifty  railway  freight 
carsmanufaetured  by  the  payee  hereof  and  sold  b3-  said  payee  to  the 
maker  hereof,  which  cars  are  numbered  from  13,000  to  13,249  inclu- 
sive, and  marked  on  the  side  thereof  with  the  words  and  letters  Blue 
Line  C.  &  E.  I.  R.  R.  Co. ;  and  it  is  agreed  b^-  the  maker  hereof  that  the 
title  of  said  cars  shall  remain  in  the  said  payee  until  all  the  notes  of 
said  series,  both  principal  and  interest,  are  fully  paid,  all  of  said  notes 
being  equally  and  ratably  secured  on  said  cars. 

"  No.  1.  ^  Geo.  B.  Burkows,  Vice-President." 

"  Countersigned  by  E.  D.  BufBngton,  Treasurer." 

This  writing  is  indorsed:  "Northwestern  Manufacturing  and  Car 
Co.,  per  J.  C.  Gorman,  Treas." 

^  This  case  is  abridged.  —  Ed. 
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The  other  instrument  bears  the  same  date,  and  is  in  all  respects  similar 
to  the  first  one.  No  question  is  made  as  to  the  genuineness  of  the  sig- 
natures to  these  instruments  of  the  vice-president  and  treasurer  of  the 
defendant,  nor  as  to  the  plaintiff  having  paid  value  for  them  before  ma- 
turity. They  were  de'elared  upon  as  negotiable  pi'omissory  notes.  In 
support  of  the  defence  certain  evidence  was  offered  that  was  excluded, 
and  the  jury  pursuant  to  the  direction  of  the  court  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  full  amount  of  the  two  instruments.  25  Fed. 
Eep.  809. 

Mr.  Justice  Harlan,  after  stating  the  case  in  the  opinion  of  the  court 
as  above  reported,  continued  : 

Are  the  writings  in  suit  to  be  regarded  as  promissory  notes  to  be 
protected,  in  the  hands  of  bona  fide  holders  for  value,  according  to-the 
rules  of  general  mercantile  law  as  applicable  to  negotiable  instruments, 
or  are  they  anj-thing  more  than  simple  contracts  subject,  in  the  hands 
of  transferees,  to  such  equities  and  defences  as  would  be  available 
between  the  original  parties  ?  This  is  the  question  upon  which,  it  is 
conceded,  depends  the  correctness  of  the  several  rulings  to  which  the 
assignments  of  error  refer.  ^,^ 

Turning  to  the  notes  here  in  suit,  we  find  every  element  of  a  sale  ana^v_ 
transmission  of  ownership,  despite  the  provision  that  the  title  to  the 
cars  should  remain  in  the  paj-ee,  until  all  the  notes  of  the  series  were  fullyy/ 
paid.     The  notes,  upon  their  face,  show  they  were  given  for  the  "  pur- 
chase price"  of  cars  "  sold"  by  tha  payee  to  the  maker  and  they  are 
' '  secured "  equally  and  ratablj'  on  the  cars,  in  order  to  prevent  the 
holder  of  one  of  the  notes  from  obtaining  out  of  the  common  security  a 
preference  over  holders  of  others  of  the  same  series.     This  provision 
placed  the  parties  upon  the  same  footing  they  would  have  occupied  if  a 
chattel  mortgage,  covering  all  the  notes,  had  been  executed  by  the  pur- 
chaser of  the  cars.     If  the  notes  had  been  in  the  usual  form  of  promis- ' 
sory  notes,  and  the  maker  had  given  a  mortgage  back  to  the  payee, 
the  title  would,  technically,  have  been  in  the  payee  until  they  were 
niid      Pint   tihi  I  TrnnTrfV  in  nnrh    rn^r,    Invf  hf'f'n  "n'°f7^"rt?H^-?"pnri- 
tiSs,s^''otected  in  the  J[anii8,jOfLi«ma-^di8~ii©lder&.4b£-^^ 

nrfMi^^?t~^'"T''''qTlfniTT;  I'mmnnity    fi-ftM,l    llllr  ll    ri'g.  f  P 1 1 1 'Rkl     Waillrl     llHAiM. 

Seencoramunicated  to  the  mortgage  itself.    In  Kenieott  v.  Supervisors, 
■~-i4JK«Ji.-463T-4*9ri*"w^srS^aTd"t:Hal"^^^  secured  by  a  mortgage 

is  transferred  to  a  bona  fide  holder  for  value  before  maturity,  and  a  bill 
is  filed  to  foreclose  the  mortgage,  no  other  or  further  defences  are 
allowed  against  the  mortgage  than  would  be  allowed  were  the  action 
brought  in  a  court  of  law  upon  the  note.  To  the  same  effect  are  Car- 
penter V.  Longan,  16  Wall.  271,  274.  See  also  Swift  v.  Smith,  102  U.  S. 
442,  444  ;  Collins  v.  Bradbury,  64  Maine,  37;  Towne  v.  Rice,  122  Mass. 
67,  73. 

The  agreement  that  the  title  should  remain  in  the  payee  until  the   | 
notes  were  paid  — ,it  being  expressly  stated  that  they  were  given  for 
the  price  of  the  cars  sold  by  the  payee  to  the  maker,  and  were  secured  j 
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equally  and  ratably  on  the  property  —  is  a  short  form  of  chattel  mort- 
gage.   The  transaction  is,  in  legal  effect,  what  it  would  have  been  if  ,\| 
the  maker,  who  purchased  the  cars,  had  given  a  mortgage  back  to  the  / 
payee,  securing  the  notes  on  the  property  until  they  were  all  fully  paid/ 
The  agreement,  b}'  which  the  vendor  retains  the  title  and  by  wiiich  the 
notes  are  secured  on  the  cars,  is  collateral  to  the  notes,  and  does  not 
affect  their  negotiability.     It  does  not  qualify  the  promise  to  pay  at  the 
time  fixed,  any  more  than  would  be  done  by  an  agreement,  of  the  same 
kind,  embodied  in  a  separate  instrument,  in  the  form  of  a  mortgage. 
So  far  as  the  notes  uponJheii:J!ace«shaffi»-tlifi.„paij:sSj3!id  not  retain  pos- 
sessionjifihe-TJSrsT^ut  possession  was  delivered  to  the  maffeK-^The 

th^tEs  on  the  cars  showed  that  tbevwei-e  to  go  iij^tp  t|ho  pr.agoge;/M^  f,f 

the  maker,  or  ofjts.  transfeTCe','^"*Be"1used[     The  suggestion  that  the 
mafeerr^ula  not  have  been  compelled  to  pay  if  the  cars  had  been  de- 
stroyed before  the  maturitv ofjheja^tes^jsw^ 
■which  Jftj:€&tf — Thfe"  agreement  cannot  properly  be  so  construed.    The 

"cars  having  been  sold  and  delivered  to  the  maker,  the  payee  had  no  in- 
terest remaining  in  them  expgpt  by  way„ojC  security  for  the  payment  of 
the  note|..given'T6i^*S5e  price.  The  reservation  of  the  title  as  security 
for  such  payment  was  not  the  reservation  of  anything  in  favor  of  the 
maker,  but  was  for  the  benefit  of  the  payee  and  all  subsequent  holders 
of  the  paper.    The  promise  of  the  maker  was  unconditional. 

Judgment  affirmed,- 


OGG  V.   SHUTTER, 

Court  of  Appeal,  1875. 

[1  C.  P.  D.  47.] 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas,  discharging 
a  rule  to  enter  a  verdict  for  the  defendant. 

The  declaration  was  for  conversion  of  251  sacks  of  potatoes. 

Pleas,  not  guilty,  and  that  the  goods  were  not  the  plaintiffs'  as 
alleged.     Issues  thereon. 

The  facts  were  as  follows.  The  plaintiffs  had,  in  January,  1874, 
entered  into  a  contract  with  Mons.  Pstresys  Loutre,  of  Merville  in 
France,  for  the  purchase  from  him  of  potatoes.  The  contract  was  con- 
tained in  several  letters  between  the  purchasers  and  the  vendor.  The 
terms  ultimately  agreed  on  were  as  follows,  viz.  for  twenty  tons  of 
potatoes,  at  84  fr.  per  1000  kilogrammes,  deliverable  in  the  course  of 
the  current  month,  free  on  board  of  a  ship  at  Dunkirk,  payment  to  be 
by  cash  against  bill  of  lading  signed  by  tlje  captain.    It  was  also  stipu- 
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lated  that  there  should  be  a  part  payment  of  £30  in  earnest  of  the  bar- 
gain. The  plaintiffs  paid  £30  in  part  payment,  and  the  potatoes  were 
shipped  by  the  defendant's  agent  at  Dunkirk  under  the  contract  on 
board  the  ship  Blonde  at  Dunkirk  for  London,  in  sacks  sent  over  for 
the  purpose  by  the  plaintiffs.  The  bill  of  lading  taken  by  the  defend- 
ant's agent  made  tlie  goods  deliverable  to  order. 

The  plaintiffs  therefore  refused  to  honor  the  vendor's  draft  with  the 
bill  of  lading  attached.  One  week  later  the  defendant  by  order  of  the 
vendor's  agent  sold  the  goods. 

Lord  Cairns,  C.     In  this  case  it  appears,  from  the  judgments  below, 
that  the  Court  of  Common  Pleas  drew  the  inference  of  fact  that  the 
plaintiffs  were  not  in  default  in  refusing  to  accept  the  draft  for  £34 
■which  was  tendered  to  them  for  acceptance   along   with  the   bill  of 
lading.     We  have  been  unable  to  reconcile  this  finding  with  the  state- 
ments in  the  case,  more  particularly  with  the  statement  in  paragraph  13 
(9),  which  seems  to  us  to  show  that  the  plaintiffs  were  in  default.     Tak- 
ing this  fact,  as  we  understand  it,  we  think  that  the  judgment  in  favor 
of  the  plaintiffs  is  erroneous,  and  should  be  reversed.     The  transactions 
in  which  merchants  shipping  goods  on  the  orders  of  others   protect 
themselves  by  taking  a  bill  of  lading,  making  the  goods  deliverable  to 
the  shipper's  oMer,  involve  propertj'  of   immense  value,  and  we  are 
unwilling  to  decide  more  than  is  required  by  the  particular  case.     But 
we  think  this  much  is  clear,  that  where  the  shipper  takes  and  keeps  in 
his  own  or  his  agent's  hands  a  bill  of  lading  in  this  form  to  protect 
himself,  this  is  effectual  so  far  as  to  preserve  to  him  a  hold  over  the 
JLgoods  until  the  bill  of  lading  is  handed  over  on  the  conditions  being 
^/fulfilled,  or  at  least  until  the  consignee  is  ready  and  willing  and  offers 
^  fulfil  these  conditions,  and  demands  the  bill  of   lading.     And  we 
Aink  that  such  a  hold  retained  under  the  bill  of  lading  is  not  merely  a 
i/right  to  retain  possession  till  those  conditions  are  fulfilled,  but  involves 
r  in  it  a  power  to  dispose  of  the  goods  on  the  vendee's  default,  so  long 
at  least  as  the  vendee  continues  in  default.     It  is  not  necessary  in  this 
case  to  consider  what  would  be  the  effect  of  an  offer  by  the  plaintiffs  to 
accept  the  draft  and  pay  the  money  before  the  sale,  for  no  such  offer 
in  this  case  was  ever  made.  Judgment  reversed. 


'100  MIEABITA   V.   IMPERIAL   OTTOMAN  BANK. 

MIEABITA  V.   IMPERIAL   OTTOMAN   BANK. 

Court  of  Appeal,  1878. 

\3  Exch.  Div.  lU?-] 

Beamwell,  L.  J.  Tbis  case  has  been  argued  on  the  footing  that 
the  law  of  England  or  a  like  law  is  applical)le,  and  we  noust  so  deal 
with  it.  We  must  treat  as  the  governing  bargain  between  the  plain- 
tiflFand  Phatsea  &  Co.,  the  one  made  at  the  time  it  was  arranged  that 
the  pa3-ment  should  be  made  by  a  bill  at  two  months,  and  that  the 
vendees  should  not  be  entitled  to  tjie  600  tons  of  umber,  or  bills  of 
lading  of  them,  until  payment  of  the  bill  of  exchange.  No  question 
■a;rises  as  to  the  defendants'  rights  ;  for  it  was  admitted,  and  properly 
admitted,  that  the  defendants  did  wrong  in  refusing  the  amount  of  the 
bill,  and  selling  the  umber.  On  the  other  hand,  there  is  no  contract 
between  the  plaintiff  and  the  defendants.  So  that  in  the  result  the 
case  is  reduced  to  this  :  When  the  defendants  tortiouslj' disposed  of  the 
umber,  had  the  plaintiff  such  a  property  therein,  or  right  thereto,  as  t0 
entitle  him  to  maintain  this  action?  It  is  argued  that  he  had  not,  and 
the  reason  given  is,  that  as  the  umber  was  not  specific  and  ascertained, 
and  as  on  shipment  the  shippers  took  a  bill  of  lading  to'  order,  and 
■gave  an  interest  in  it  to  Coriiji,  who  transferred  it  to  the  defendants, 
Ho  property  passed ;  and  for  tins  a  long  series  of  authorities,  begin- 
'ning  witli  Wait  v.  Baker,  2  Ex.  1,  and  ending  with  Ogg  v.  Shuter, 
1  C.  P.  D.  47,  is  cited.  It  is  almost  superfluous  to  say  that  by  these 
authorities  I  am  bound,  that  I  paj'  them  unlimited  respect,  and  I  may 
add  I  do  so  the  more  readily  as  I  think  the  rule  they  establish  is  abene-- 
flcial  one.  But  what  is  that  rule?  It  is  somewhat  variously  expressed 
as  being  either  that  the  property  remains  in  the  shipper,  or  that  he  has 
a  jus  disponendi.  Undoubtedly  he  has  a  property  or  power  whinh 
enables  him  to  confer  a  title  on  a  pledgee  or  vendee,  though  in  breach 
of  his  contract  with  tlie  vendor.  This  appears  from  Wait  v.  Baker ; 
Gabarron  v.  Kreeft,  Law  Rep.  10  Ex.  274;  and  tp  some  extent  from 
Ellershaw  v.  Magniac,  6  Ex!  570.  In  the  first  case,  Parke,  B.,,exr 
pressly  says  that  the  vendee  Baker  could  under  the  circumstances 
maintain  an  action  against  L^thbridge  for  having  sold  the  barley  to 
Wait.  This  property  or  power  exists  then;  and  therefore  if  the 
vendors  of  the  umber  had  sold  it  to  the  defendants  this  action  would 
not  be  maintainable.  But  in  that  case  the  defendants  would  have 
acquired  a  right,  while,  as  I  have  said,  it  is  admitted  that  no  right  in 
them  can  be  relied  on.  I  think  it  is  not  necessary  to  inquire  whether 
what  the  shipper  possesses  is  a  property,  strictly  so  called,  in  the  goods, 
or  a.  jus  disponendi,  because  I  think,  whichever  it  is,  the  result  must  be 
the  same,  for  the  following  reasons.  That  the  vendee  has  an  interest  in 
the  specific  goods  as  soon  as  they  are  shipped  is  plain.     By  the  con- 

1  Only  one  opinion  is  printed.  —  Ed. 
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tract  they  are  at  his  risk.     If  lost  or  damaged,  he  must  bear  theitols.    ^ 
If  specially  good  and  above  the  average  quality  which  the  sel\elwas    '•■ 
bound  to  deliver,  the  benefit  is  the  vendee's.     If  he  pays  the  price,^^(b*v^ 
the  vendor  receives  it,  not  having  transferred  the  propei-tj-,  nor  creat^tK^ 
any  right  over  it  in  another,  the  property  vests.     It  is  found  in  this  case 
that  as  far  as  intention  went  the  propertj-  was  to  be  in  the  plaintiff  on 
shipment.     If  the  plaintiff  had  paid,  and  the  defendants  had  accepted 
the  amount  of  the  bill  of  exchange,  it  cannot  be  doubted  that  the  prop- 
erty would  have  vested  in  the  plaintiff.     Wh3'?     Not  by  any  delivery. 
None  might  have  been  made ;  the  defendants  might  have  wrongfully 
withheld  the  bills  of  lading.     The  property  wouldyhave  vested  by  virtue 
of  the  original  contract  of  sale.     It  follows  that  it  vested  on  tender  of 
the  price,  and  that  whether  the  vendor's  right  was  a  right  of  proi)erty 
or  a  jus  disponendi;  for  whichever  it  was  it  was  their  intention  that  it 
should  cease  on  the  plaintiff's  paying  the  price,  and  therefore  it  would 
cease  unless  meanwhile  some  title  had  been  conferred  on  a  third  per- 
son  to   something   more   than   the  price.     This,  though  wrongful   as 
regards  the  plaintiff,  would  have  been  valid.     But  no  such  title  exists 
here.     There  is  nothing  in  the  authorities  inconsistent  with  this.     The 
only  case  that  may  be  thought  to  seem  so  is  Wait  v.  Baker,  supra, 
where,   though  the  vendee  tendered  the  price,  he  was   held  to  have 
acquired  no  property.     But  it  is  manifest  that  in  that  case  the  vendor 
originally  took  the  bill  of  lading  to  order,  and  kept  it  in  his  possession,    ■ 
to  deal  with   as  he  thought  fit,  and  never  intended  that  the  property 
should  pass  until  he  handed  the  bill  of  lading  to  the  vendee  on  such 
terms  as  he  chose  to  exact.     Parke,  B.,  says :  "There  is  no  pi'etence 
for  saying  that   Lethbridge  agreed  that  the  property   should   pass." 
"There  was  nothing  that  amounted  to  an  appropriation,  in  the  sense 
of  that  term,  which  alone  would  pass  the  property."     "  There  was  no 
agreement  between  the   two  parties  that  that  specific  cargo  should 
become  the  property  of  the  defendant,"  the  vendee.     Here  all  the  evi- 
dence shows  that  there  was  such  an  agreement.     The  arbitrator  says  it 
existed  in  fact  at  the  time  of  shipment,  but  the  subsequent  conduct  of 
both  parties  shows  it.     What  seems  decisive  is  this  :  the  plaintiff  must 
have  a  right  against  some  one;  has  he  any  against  Phatsea?     Now 
Phatsea  has  done  nothing  that  he  had  no  right  to  do,  and  he  has  done 
everything  he  was  bound  to  do,  treating  the  altered  agreement  as-g^ijr- 
erning.     No  action  therefore  would  lie  against  Mm.     It  must  then  be  thev 
defendants  who  are  in  the  wrong.     I  think  they  are,  that  the  prop-  N 
erty  was  to  pass  on  payment,  and  consequently  on  tender  of  payment,   / 
of  the  bill  of  exchange ;  that  the  bill  of  lading  was  handed  to  the 
Larnaca  Bank  to  be  delivered  to  the  plaintiff  on  payment  of  the  bill  of 
exchange ;  that  therefore  the  plaintiff  can  maintain  this  action-,  and  the 
judgment  should  be  affirmed.     I  would  add  that  I  agree  with  the  rea^ 
sonTng  of  my  Brother  Cleasbyin  the  court  below;  and  I  would  further 
remark  that  I  believe  this  is  a  question  which  would  not  have  been 
open  to  the  slightest  doubt  if  the  action  had  been  brought  after  the 
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coming  into  operation  of  the  Judicature  Acts.  Cotton,  L.  J.,  has 
favored  me  with  a  perusal  of  his  judgment,  and  I  entirely  agree 
with  it. 


VEENON  V.    STEPHENS. 
Chancery,  1722. 

[2  P.  Wms.  66.] 

The  plaintiff  brought  this  bill  for  a  speciflc  performance  of  articles 
entered  into  by  the  defendant's  father  Stephens,  to  the  plaintiff,  for 
sale  of  the  manor  of  Wheelock  in  Cheshire  for  £1,200  and  100  guineas. 

There  had  arose  some  difficulty  about  the  title,  and  the  plaintifE  in- 
sisting that  the  same  was  not  good,  without  an  act  of  Parliament,  the 
defendant's  father  procured  an  act  of  Parliament;  upon  which  the 
plaintiff  paid  part  of  the  money,  but  making  default  in  payment  of 
the  residue,  the  defendant's  father  brought  a  bill  to  havfe  the  residue 
of  the  money,  or  to  be  discharged  of  the  articles. 

Just  before  that  bill  was  ready  for  hearing,  the  plaintiff  and  defend- 
ant's father  entered  into  an  order  by  consent,  signed  by  both  parties, 
and  reciting  the  articles,  bj'  which  the  plaintiff  agreed  to  pay  the 
money  by  such  a  day,  or  in  default  thereof  the  articles  to  be  delivered 
up  and  cancelled,  and  the  defendant's  father  to  hold  the  premises  dis- 
charged of  the  articles.  Then  tlie  plaintiff  paid  £1,000  in  part,  but 
made  default  in  payment  of  the  residue,  and  entered  into  another  order 
by  consent  signed  by  both  parties,  whereby  a  further  day  was  given, 
when,  if  the  money  was  not  paid,  the  plaintiff  agreed  to  lose  all  the 
money  which  he  had  advanced  before,  and  to  lose  the  benefit  of  the 
articles,  which  were  to  be  put  into  the  hands  of  Mr.  Cox  the  counsel, 
and  delivered  over  to  the  defendant's  father  in  default  of  payment,  and 
in  case  of  such  default,  the  defendant's  father  to  hold  the  premises  dis- 
charged of  the  articles. 

The  plaintiff  Vernon,  having  again  made  default,  now  brought  this 
bill  to  have  the  purchase  completed,  on  payment  of  what  was  due, 
with  interest,  and  to  be  relieved  against  these  orders. 

Lord  Chancellor.  Here  have  been  solemn  agreements  that  ought 
not  slightl}-  to  be  got  over ;  but  however,  if  the  defendant  has  his 
money,  interest  and  costs,  he  will  have  no  reason  to  complain  of  having 
suffered ;  on  the  contrary,  it  would  be  a  very  great  hardship  on  the 
plaintiff,  to  lose  all  the  money  which  he  has  paid  ;  lapse  of  time  in  pay- 
ment may  be  recompensed  with  interest  and  cosfjs ;  and  as  to  these 
agreements,  they  were  all  intended  only  as  a  security  for  payment  of 
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such  cases  is,  that  the  money  due*.'^';^"^. '^''■'''  °^  '"''"^  '°"''*'  ^"  ^^'' 
such  reasonable  time  as  the  court'  ^^^  '°°^'    ,    ,   ,  ,  .       ,  ,. , 

foreclosed  of  his  equity  of  redempti'  ^PP''^'"''  "'^*  "?"  complainant  did 

^  3t  payment  at  the  time  it  became 

1  the  contract  under  consideration, 

to  be  enforced  only  in  cases  where 

ey  with  which  they  might  be  dis- 

ettled  than  tliat  parties  may  malie 

HECKARD    In  this  case  the  parties  have  so 

SUPBEME   C0UR'I^"S"^g«- 

as  no  remedy  for  a  .teach  of  th.e 
[34  •^'^-perfgrmance.  .  He  was  not  hin- 

Mr.  Justice  Beckwith  deliverel^  of  his  obligations  by  any  fraud, 

This  is  a  suit  in  equity  to  enft?i![£"rastances  equity  must  follow 
contract  for  the  sale  of  a  tract  of. la  more  right  than  a  court  of  law  to 

On  the  eighteenth  day  of  SepU"  "^  parties  in  regard  to  time,  in 
bargained  with  the  defendant  in  err'  f'"a"d,  accident,  or  mistake  has 
of  1900.  One  hundred  and  five  iSect  of  such  stipulations,  except  on 
notes  were  given  for  the  residue  ,al'y  ^^eny  the  right  of  parties  to 
before  Oct.  25,  1857,  and  the  oth^"">  '»  S^^^^  injustice  to  vendors. 
Sept.  1   1858  country  is  fixed  with  reference  to 

The  contract  between  the'partif  ^^'^  ^"  ^''^i^'e  of  commerce,  it  is 
should  be  paid  at  maturity ;  that  t\}'^°''  ^^  I'^^^i^^  '"^  "^on^y  promptly, 
should  be  regarded  as  of  the  essenc<''«  reduced  to  penury  by  neglect  in 
payment  of  either  of  the  notes  whc'^'^^  «'"^-  ^  ^«"<^°''  '".^y  '■e<l"»'e 
be  considered  as  an  avoidance  of  y  *°  «"^''^«  ^'"^  ^o  ""^^t  1"^  ''^"■ 
absolute  forfeiture  of  all  payments  ^  ^  stipulation  may  be  inserted  in 
ing  first  was  paid  at  maturity,  and  a^  ^^^^"''^-  ^^  "^"""'^  """'^  '«  ^'^"'^ 
other  note  was  made  on  the  seventP'^3''"^"*^  "^^  ^^^  stipulated  times, 
after  it  fell  due  -^  ^''°™  ®"  doing  by  fraud,  accident. 

The  bill  alleges  a  waiver  by  the  '.  "egHgence  would  be  visited  upon 
of  the  agreemeut;  and  sets  up  as  ai^''^  "'^'^'^  *^^"™  *'^"  '"^'"''^  "^  °"^  ^ 
make  the  last  payment  at  the  time'"  ^"f^  ^'^f^  '^^^^^  1°  interfere; 
the  discharge  of  his  official  duties  a^«^  ^*  >^^'  '^.^''y  they  have,  for  the 
Countv  '"o  ^^^"  ^^  interposition. 

T'l.^^l'  i-.  „^  „„;/!„„„«  ^f  „„„  ™„;.,  plaintiff  in  error  might  compel  the 
iUere  is  no  evidence  oi  any  waiv  ^  .  ,       ..  ,       ,      , ,  , 

;     ,        J  *    *•„         J         *u-  1    ti  nt  in  error,  but  if  he  should  do  so, 
in  regard  to  time,  and  we  think  thi     ,     ,        '       , ,    ,  .        ,  .  , 

.     .       rri,      .  »    .,  .     .  f  the  land  would  then  exist  which, 

cient.      The  term  of   the  court  at      „        ,      .^     .  , ,  „    ' 

.    J  4      ti     J  J        enforced.     Equity  would  not  allow 

required  to  attend,  commenced  on  r  . ,        „    ,  , 

.   ,  .  ,  1       J  t    .  esidue  of  the  purchase  money  and 

might  have  employed  some  one  to  t.         „      .  ,         .         . 

,.„  .  -e  ■..  4.  •    Its  collection  no  such  equity  arises, 

tiff  in  error,  if  it  was  not  conveniei  ,        ,  , ,  ,   , 

•eversed,  and  the  cause  remanded. 

Decree  reversed. 


\ 
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coming  into  operation  of  the  Ju,  ^p^^  ^^jg  contract  be  paid  witliiiX, 
favored  me  with  a  perusal  of  ;  ^^^  ^^^^^^^  ^^  that  the  vendee  be  / 
with  it,  on.  -J 

■:ree  reversed,  and  cause  remanded. 


V.   SAYRE. 
Illinois,  1874. 


r^ 


VERNON  V, 

.  U2.] 

Chanci,    ,  .  .         „    , 

d  the  opinion  of  the  court: 

[2  P.  orce  the  specific   performance  of  a 

The  plaintiff  brought  this  bill  f*^'^  *"  F"^*""  County, 
entered  into  by  the  defendant's  fr'^^er,  1857,  the  plaintiff  in  error 
sale  of  the  manor  of  Wheelock  in  o^''  *»  ««'!  ^i"'  ^"^^  1^°*^  fo''  t''**  «"«» 

There  had  arose  some  difficulty.?!^  '^o'l^i's  were  then  paid,  and  two 
sisting  that  the  same  was  not  gooc  o"^  for  $494  i^^  payable  on  or 
defendant's  father  procured  an  ^r  for  $300,  payable  on  or  before 
plaintiff  paid  part  of  the  money, 

the  residue,  the  defendant's  fathe'^  Provided,  that  the  above  notes 
of  the  money,  or  to  be  dischargee  time  stipulated  for  their  payment 

Just  before  that  bill  was  ready  f^  "^  the  contract ;  and  that  the  non- 
ant's  father  entered  into  an  order"  ^hey  should  become  due,  should 
and  reciting  the  articles,  by  whit^e  vendor's  obligation,  and  as  an 
money  by  such  a  day,  or  in  defaullP''evio"sly  made.  The  note  matur- 
up  and  cancelled,  and  the  defend^i'  ^nder,  of  the  amount  due  upon  the 
charged  of  the  articles.  Then  tP  ^^y  of  September,  1858,  six  days 
made  default  in  payment  of  the  re: 

by  consent  signed'by  both  parties^endor  of  the  prompt  performance 
when,  if  the  money  was  not  paidj^  excuse  for  the  vendee's  neglect  to 
money  which  he  had  advanced  be'  required,  that  he  was  engaged  m 
articles,  which  were  to  be  put  into'  ^erk  of  the  Circuit  Court  of  Fulton 
and  delivered  over  to  the  defendar  . 

in  case  of  such  default,  the  defender  by  the  vendor  of  the  stipulation 
charged  of  the  articles.  ^  excuse  alleged  is  entirely  insuffl- 

The  plaintiff  Vernon,  having  ag  which  the  defendant  in  error  was 
bill  to  have  the  purchase  comple'l^e  sixth  day  of  July,  1858,  and  he 
with  interest,  and  to  be  relieved  ransact  his  business  with  the  plain- 

LoRD  Chancellor.  Here  havgit  ^  attend  to  it  in  person.  Such 
not  slightly  to  be  got  over;  but 
money,  interest  and  costs,  he  will  1 
suffered  ;  on  the  contrary,  it  woul 
plaintiff,  to  lose  all  the  money  whii 
ment  may  be  recompensed  with 
agreements,  they  were  all  intende 
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an  excuse,  if  allowed,  would  exempt  the  clerks  of  many  courts  in  this 
State  from  ever  discharging  tlieir  obligations. 

From  the  allegations  of  the  bill  it  appeal's,  that  the  complainant  did 
not  have  the  money  to  make  the  last  payment  at  the  time  it  became 
due ;  and  stipulations  like  the  one  in  the  contract  under  consideration, 
would  be  of  little  value  if  thej'  were  to  be  enforced  only  in  cases  where 
parlies  making  them  had  the  monej'  with  which  they  might  be  dis- 
charged. No  rule  is  more  firmly  settled  than  that  parties  may  make 
time  of  the  essence  of  a  contract.  In  this  case  the  parties  have  so 
made  it,  in  plain  and  unambiguous  language. 

At,  law  the_defendftRfaia::yi'or-has  no  remedy  for  a  breach  of.tlve 
agreement  by  reason  of  his  own  non-performance.  .  He  was  not  hin- 
""^red  or  prevented  in  the  discharge  of  his  obligations  by  any  fraud, 
accident  or  mistake  ;  and  under  such  circumstances  equity  must  follow 
^thejaw.  A  court  of  equity  has  no  more"nght  than  a  court  of  law  toi 
dispense  with  an  express  stipulation  of  parties  in  regard  to  time,  in 
contracts  of  this  nature,  where  no  fraud,  accident,  or  mistake  has 
intervened.  To  relieve  from  the  effect  of  such  stipulations,  except  on^ 
the  grounds  named,  would  practically  deny  the  right  of  parties  to 
make  them.  Such  relief  would  result  in  great  injustice  to  vendors. 
Usualh'  the  price  of  lands  in  this  country  is  fixed  with  reference  to 
prompt  payment ;  and  where  the}'  are  an  article  of  commerce,  it  is 
often  of  the  last  importance  to  a  vendor  to  receive  his  money  promptly. 
We  have  all  known  men  of  aflBuence  reduced  to  penury  by  neglect  in 
making  such  payments  as  they  became  due.  A  vendor  may  requireN 
the  payments  to  be  made  promptly  to  enable  him  to  meet  his  own 
engagements;  and  for  that  purpose  a  stipulation  maybe  inserted  inf 
the  contract  that  time  shall  be  of  its  essence.  If  courts  were  to  allow 
a  vendee  to  neglect  to  make  his  payments  at  the  stipulated  times, 
where  he  is  not  hindered  dl-  prevented  from  so  doing  by  fraud,  accident, 
or  mistake,  the  consequences  of  his  negligence  would  be  visited  upon 
his  vendor.  Justice  does  not  require  relief  from  the  result  of  one's 
own  negligence.  Courts  of  equity  in  such  cases  refuse  to  interfere; 
and  leave  the  parties  to  their  remedies  at  law,  if  any  they  have,  for  the 
reason  that  there  is  no  equity  requiring  such  an  interposition. 

It  was  urged  in  argument  that  the  plaintiff  in  error  might  compel  the 
payment  of  the  note  of  the  defendant  in  error,  but  if  he  should  do  so, 
an'equitable  right  to  a  conveyance  of  the  land  would  then  exist  which, 
upon  proper  application,  would  be  enforced.  Equity  would  not  allow 
the  plaintiff  in  error  to  collect  the  residue  of  the  purchase  money  and 
hold  the  land,  but  until  he  attempts  its  collection  no  such  equity  arises. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  remanded. 

Decree  reversed, 


BAILEY  V.   HERVEY, 
Supreme  Judicial  Court,  Massachusetts,  1883. 

[135  Mass.  172.] 

Tort,  against  William  H.  Hervey  and  Cbaiies  H.  Pray,  copartners 
doing  business  under  the  firm  name  of  William  H.  Hervey  &  Company, 
for  the  conversion  of  certain  personal  property.  The  case  was  sub- 
mitted to  the  Superior  Court,  and,  after  judgment  for  the  defendants, 
to  this  court,  on  appeal,  upon  an  agreed  statement  of  facts..  If,  upon 
these  facts,  the  plaintiff  was  entitled  to  maintain  his  action,  judgment 
was  to  be  entered  for  hira  in  the  sum  of  $100  and  costs;  otherwise, 
judgment  for  the  defendants. 

C.  Allen,  J.  By  the  terms  of  the  written  agreement,  the  plaintiff 
was  bound  at  all  events  to  pay  to  the  defendants  tiie  full  amount  at 
which  the  goods  were  valued,  and  upon  such  payment  the  title  was  to 
vest  in  him.  This  payment,  therefore,  constitutes  the  agreed  price 
of  the  goods,  and  it  is  a  misnomer  to  call  it  rent.  The  defendants 
would  have  no  right  to  exact  payment  in  full  of  the  money,  and  also 
to  reclaim  the  goods.  When  the  plaintiff  discontinued  his  payments 
on  account,  what  was  the  legal  position  of  the  defendants?  If  it  be 
assumed  that  they  might,  at  their  option,  either  reclaim  the  goods  as 
their  own  property,  without  anj'  obligation  to  account  for  their  proceeds 
or  value  to  the  plaintiff,  or  that  they  might  collect  the  price  in  full,  it 
is  plain  that  they  were  not  entitled  to  do  both.  They  could  not  treat 
the  transaction  as  a  valid  sale  and  an. invalid  one  at  the  same  time. 
If  they  reclaimed  their  property,  it  must  be  on  the  ground  that  they 
elected  to  treat  the  transaction  as  no  sale.  If  they  brought  an  action 
for  the  price,  they  would  thereby  affirm  it  as  a  sale.  Two  inconsistent 
courses  being  open  to  them,  they  must  elect  which  thej'  would  pursue ; 
and,  electing  one,  they  are  debarred  from  the  other.  Reclaiming  the 
goods  would  show  an  election  to  forego  the  right  to  recover  the  price. 
But,  instead  of  reclaiming  the  goods  in  the  first  instance,  they  hronght  j 
an  action  against  Bailey  for  the  price,  made  an  attachment  of  his  prop- 
erty by  trustee  process,  entered  their  action  in  court,  and  he  was! 
defaulted.  They  were  thereupon  entitled  to  judgment  against  him. 
Under  this  state  of  things,  the  action  was  continued  to  a  later  term 
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of  court,  and  after  the  lapse  of  several  months,  and  after  the  commence- 
ment of  the  second  subsequent  term  of  court,  the  defendants,  without 
discontinuing  their  action,  or  giving  an}-  notice  to  Bailey  of  an  intention 
to  abandon  tiiat  remedy,  took  possession  of  the  goods  ;  and,  after  this 
had  been  done,  they  proceeded  in  their  action  to  judgment,  and  took 
out  execution,  upon  which  they  collected  a  small  sum  from  the  trustee. 
They  had  thus  made  a  decisive  election  to  treat  the  transaction  as  a 
sale,  before  reclaiming  the  goods;  and,  under  such  an  election,  the 
title  passed  to  Bailey.  Butler  v.  Hildreth,  5  Met.  49 ;  Arnold  v. 
Richmond  Iron  Works,  1  Graj',  434,  440 ;  Heryford  v.  Davis,  102  U.  S. 
235,  246. 

For  these  reasons,  a  majority  of  the  court  is  of  opinion  that  there 
must  be  Judgment  for  the  plaintiff } 


SAWYER  V.  PRIXGLE. 

Chancery  Division,   Ontario,  1890. 

[20  Ontario,  111.] 

This  action  was  brought  bj-  the  members  of  the  firm  of  L.  D.  Sawyer 
&  Co.,  formerlj-  carrj-ing  on  business  as  manufacturers  of  agricultural 
instruments,  against  Alva  N.  Pringle,  a  thresherman  and  farmer,  to  re- 
cover the  balance  due  in  respect  of  certain  promissory  notes  given  by 
him  for  the  purchase  monej'  of  a  traction  engine  and  separator  sold  to 
him  b^-  the  plaintiffs,  under  and  in  pursuance  of  a  written  agreement 
dated  April  25,  1888.. 

The  price  under  the  agreement  was  to  be  $1,600,  secured  by  prom- 
issory notes,  which  were  to  be  signed  and  sent  to  the  plaintiffs  within 
ten  daj-s  after  the  machines  were  started,  and  were  the  notes  now  being 
sued  on. 

The  agreement  contained  a  clause,  whereb}'  it  was  provided  that  the 
propertj-  in  the  machines  should  not  pass  to  the  defendant  till  payment 
in  full,  and  that  the  plaintiffs  might  resume  possession  on  default  of 

1  Parke  Co.  v.  White  River  Co.,  101  Cal.  37 ;  Crompton  v.  Beach,  62  Conn.  25 ; 
Smith  V.  Gilmnre,  7  D.  C.  App.  192;  Richards  v.  Schreiber,  98  Iowa,  442;  Button  v. 
Trader,  75  Mich.  295;  Alden  v.  Dyer,  92  Minn.  134,  accord.  Jones  v.  Snider,  99  Ga. 
276;  IJederick  v.  Wolfe,  68  Miss.  500;  Campbell  Press  Co.  v.  Kockaway  Pub.  Co.,  56 
if .  J.  L.  676,  contra.  —  iLo. 
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payment  when  the  whole  payment  should  become  due,  and  also  on  othcf 
good  cause,  and  other  [)rovisions  not  necessary  to  be  mentioned  here. 

Default  having  occurred  in  payment  of  the  first  of  the  notes,  the 
plaintiffs  resumed  possession  of  the  machines,  a.nd  sold  them  at  auction, 
realizing  $1,027.80  at  such  sale. 

The  plaintiff  now  claimed  tlie  balance  alleged  to  be  due  on  the  notes 
after  giving  credit  for  this  sum.        i 

Armour,  C.  J.  There  is  no  permission  in  this  order  that  the 
plaintiffs  may,  after  resuming  possession,  sell  the  machine  and  recover 
from  the  defendant  the  difference  between  the  price  of  the  machine  and 
the  price  at  which  it  was  sold  after  the)'  resumed  possession  of  it. 

The  plaintiflFs  "by  resuming .  possession  and  afterwards  selling  the 
machine  disentitled  themselves  to  sue  either  upon  the  order  or  upon  the 
notes  mentioned  therein :  Lamond  v.  Davall,  9  Q.  B.  1030  ;  Hine  v. 
Roberts,  48  Conn.  267  ;  Loomisv.  Bragg,  50  Conn.  228  ;  Third  National 
Bank  v.  Armstrong,  25  Minn.  530 ;  Minneapolis  Harvester  Works  v. 
Hally,  27  Minn.  495. 

In  m^-  opinion  the  action  must  be  dismissed  with  costs. 


TANNER   &   DeLANEY   ENGINE   CO.   v.   HALL. 

Supreme  Court,  Alabama,  1889. 

[89  Ala.  678.] 

Stone,  C.  J.  The  notes  sued  on  were  given  as  purchase-money  for 
an  engine,  mill  and  fixtures,  which  were  delivered  to  the  purchasers. 
In  the  body  of  the  notes,  it  was  "  agreed  that  the  ownership  and  title 
of  the  said  machinery  remains  in  said  Tanner  &  DeLaney  Engine  Com- 
pany until  this  note  is  paid."  Plaintiff  sued  out  an  attacliment  against 
Hall  &  Mobley,  the  apparent  makers  of  the  notes,  and  had  it  levied  on 
the  engine,  mill  and  machinery,  as  the  property  of  Hail  &  Mobley. 
This  was  in  the  State  of  Florida,  where  the  machinery  was  situated. 
Under  this  proceeding,  the  property  was  sold,  and  the  plaintiff  became 
the  purchaser  at  something  less  than  five  hundred  dollars.  There  was 
proof  tending  to  show  that  the  engine  and  machinery  were  worth  more 
than  they  sold  for,  and  the  plaintiff  subsequently  sold  them  at  a  price 
considerably  above  the  sum  for  which  he  purchased  them  at  the  attach- 
ment sale.  The  main  question  of  contest  in  this  case  is,  whether  the 
makers  of  the  notes  are  entitled  to  a  credit  for  the  increased  price  ob- 
tained by  plaintiff,  in  the  re-sale  of  the  engine,  mill  and  fixtures. 
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The  retention  of  title  bj-  tlie  seller  is  a  clause  of  the  contract  inserted 
for  his  benefit.  It  is,  at  most,  a  form  of  security  for  the  payment  of 
the  purchase-money.  It  is  not  absolute  ownership ;  for  paj-ment  of  the 
debt,  or  tender  within  a  reasonable  time,  kept  good,  would  devest  the 
seller's  title.  So  far  as  the  rights  of  the  purchasers  were  concerned, 
they  were  the  owners  of  the  property,  subject  only  to  the  right  and 
option  of  the  seller  to  assert  his  reserved  title,  and  the  security  it 
afforded.  He  alone  could  assert  this,  and  he  had  the  equal  right  to 
waive  it,  and  treat  his  claim  as  an  ordinarj'  debt  of  the  purchasers. 
And  in  the  exercise  of  this  option,  he  was  entirely  independent  of  any 
control  or  wish  the  purchasers  could  assert  or  make  known.  — Wool- 
ridge  V.  Holmes,  78  Ala.  568,  and  authorities  collated ;  Summer  v. 
Wood,  77  Ala.   139. 

The  attachment  in  Florida,  and  sale  under  it,  were  an  election  to 
treat  the  property  as  belonging  to  the  purchasers,  and  not  to  assert  the 
title  and  lien  reserved  in  the  seller.  If  a  stranger  had  purchased  at  that 
sale,  there  can  be  no  question  that  he  would  have  acquired  a  good  title, 
and  the  Tanner  &  DeLanej'  Engine  Company  would  have  been  estopped 
from  asserting  its  lien,  or  reserved  ownership.  The  plaintiff  had  an 
equal  right  to  purchase,  and  acquired  an  equallj'  good  title  b}'  its  pur- 
chase. The  defendant  was  not  entitled  to  the  increase  of  price  realized 
on  the  re-sale,  any  more  than  he  would  have  been  required  to  suffer  the 
loss,  if  the  propei-ty  had  been  destroyed  subsequent  to  the  sale,  or 
could  not  have  been  re-sold  except  at  a  loss.  This  rule,  however,  ap- 
plies only  to  personal  property,  the  title  to  which  may  pass  without 
writing.  A  different  rule  obtains  when  title  to  real  estate  is  retained  as 
security.     Powell  v.  Williams,  14  Ala.  476. 

Several  charges  of  the  court  are  in  conflict  with  the  views  expressed 
above.  Meuersed  and  remanded. 
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BRIDGFORD  v.  CROCKER. 
Court  of  Appeals,  New  York,  1875. 
[60  N.  Y.  627.] 

This  was  an  action,  among  other  things,  upon  a  check  drawn  by 
defendants'  firm,  and  transferred  to  plaintiff  b}-  the  payee,  upon  a  con- 
tract for  the  sale,  by  the  former,  to  Gavin  &  Kelly,  of  500  head  of 
cattle.  The  check  was  given  to  Gavin  to  purchase  cattle  for  de- 
fendants. The  trial  court  held  that,  under  the  circumstances,  plaintiff 
could  not  recover,  unless,  upon  proof,  that  defendants  assented  to  the 
use  made  of  the  check  ;  and  submitted  this  question  to  the  jury.  The 
court  here  held,  that  the  evidence  was  sufficient  to  warrant  s^ch 
submission. 

Gavin  &  Kell^'  received  all  of  the  cattle,  except  126  head;  they 
paid  plaintiff,  including  the  check,  more  than  sufficient  to  paj'  for  the 
cattle  delivered.  Plaintiff  claimed  damages  for  the  refusal  to  receive 
the  residue,  and  the  court  held  the^'  were  entitled,  as  damages,  to  the 
difference  between  the  market-value,  at  the  time  Gavin  was  to  receive 
them,  and  the  contract-price.  It  appeared  that  plaintiff,  after  holding 
them  until  spring,  sold  them  at  an  enhanced  price.  Defendants  claimed 
the  benefit  of  the  sale.  Held,  that  the  ruling  of  the  court  was  correct ; 
that  plaintiff  had  the  election  either  to  tender  the  cattle  and  recover  the 
contract-price,  or  to  keep  the  cattle  as  his  own,  and  recover  his  dam- 
ages, to  be  determined  in  accordance  with  the  rulings  of  the  court 
(Dustan  v.  Andrews,  10  Bosw.  130,  questioned)  ;  and  that  it  mattered' 
not,  and  could  not  be  taken  into  consideration  what  plaintiff  received 
upon  a  subsequent  sale  of  the  cattle  ;  if  the  cattle  rose  in  the  market, 
after  the  failure  to  perform,  the  plaintiff,  not  the  defendants,  was. 
entitled  to  the  benefit  of  the  enhanced  value.  * 

1  See  also  Warren  v.  Buckminster,  24  N.  H.  336 ;  Strickland  v.  McCulloch,  8  N.  S. 
Wales,  324.  —  Ed. 
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DUKE  V.  SHACKLEFORD. 
Supreme  Court,  Mississippi,  1879. 

[56  Miss.  552.] 

Error  to  the  Circuit  Court  of  Yalobusha  County. 

Hon.  J.  W.  C.  Watson,  Judge. 

On  December  7,  1876,  W.  C.  Shackleford  sold  to  Mary  C.  Dellahite 
an  engine,  boiler,  saw,  and  gearing,  for  $725,  of  which  $500  was  paid 
cash,  and  for  the  balance  the  following  note  given  : 

"  $225.  On  or  before  the  1st  day  of  January,  1878,  I  promise  to 
pay  W.  G.  Shackleford,  or  bearer,  two  hundred  and  twenty-five  dollars, 
bearing  10  per  cent  interest  after  maturity;  being  balance  due  on 
engine,  boiler,  cut-off  saw,  and  gearing  sold  me  this  day  by  the  said 
W.  C.  Shackleford ;  title  to  said^  machinery  being  retained  by  the  said 
Shackleford  until  the  amount  is  paid  in  full. 

"  It  is  expressly  understood  that  said  machinery  is  to  be  moved  and 
put  up  near  Garner's  Station,  on  the  M.  &  T.  R.  R. 

"  Mart  C.  Dellahite. 
"  CoFFEEViLLE,  Miss.,  Decr.  7,  1876." 

The  machinery  was  put  up  at  Garner's  Station.  The  note  was  not 
paid  at  maturity  ;  and  Shackleford,  without  tendering  the  $500,  brought 
replevin  for  the  property-.  The  land  on  which  the  saw-mill  stood  was 
sold  to  the  Dukes  before  the  suit  was  brought,  who  purchased  with 
notice  of  Shackleford's  rights,  and  so  the  suit  was  against  them  ;  and 
they  bring  up  the  case  from  a  judgment  for  the  recovery  of  the 
niachinery. 

Chalmers,  J.,  delivered  the  opinion  of  the  court. 

By  the  terms  of  the  written  contract,  the  title  of  the  property  re- 
'mained  in  the  vendor,  until  payment  in  full  of  the  note  given  for  the 
deferred  paj'ment.  The  effect  of  the  qontract,  therefore,  was  to  leave 
the  riglit  of  property  in  the  seller,  and  to  give  the  right  of  possession, 
until  default  made  in  payment,  to  the  purchaser.  Coupled  with  this 
right  of  possession  was  also  the  right  in  the  purchaser  to  obtain  title 
by  payment  of  the  price.  But  the  period  of  payment  having  arrived, 
and  default  having  been  made,  his  right  of  possession  terminated,  and 
the  vendor,  who  had  all  the  while  remained  owner,  became  entitled  to 
reclaim  tlie  custody  of  his  propertj-.  In  order  to  assert  this  right,  it 
was  onlj'  necessary  for  him  to  make  demand  for  the  restoration  of  the 
property  or  payment  of  the  price  ;  and  this  he  did.  It  was  not  neces- 
sary that  he  should  pay  back,  or  tender,  the  money  received  as  tlie 
cash  payment.  This  is  only  necessary  in  cases  of  disafiQrmance  and 
rescission  of  a  sale  on  condition  subsequent.  But  this  was  a  sale  on 
condition  precedent ;  that  is,  there  was  to  be  no  sale,  properly  so  called, 
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no  change  of  title,  until  the  full  price  should  be  paid  ;  and  the  law  an- 
nexes to  such  a  sale  a  right  in  the  seller  to  recover  possession  of  his 
property  upon  default  made,  even  against  subsequent  bona  fide  pur- 
chasers for  value  without  notice.  In  reclaiming  his  property,  therefore, 
\|the  seller  is  not  rescinding  the  contract,  but  is  enforcing  it ;  and  hence 
there  is  no  obligation  to  tender  back  anything.  He  is  simplj-  assert- 
ing his  legal  rights,  in  strict  accordance  with  the  express  stipulations 
of  the  contract.  What  rights,  if  an3-,  the  vendee  in  such  a  contract 
might  have  in  a  court  of  chancery  is  not  before  us.  Ketchum  &  Cum- 
mings  V.  Brennan,  53  Miss.  597;  Story  on  Sales  (3d  ed.),  sect.  313, 
and  note  2  ;  Benj.  on  Sales  (Perkins's  ed.),  sect.  320,  and  note  ;  Baker 
V.  Hall,  15  Ind.  277;  Dunbar-w.  Rawles,  18  Ind.  225  ;  Sumner  v.  Mc- 
Farlan,  15  Kan.  600;  Zoutchman  v.  Roberts,  109  Mass.  53 ;  Sage  v. 
Sleutz,  23  Ohio,  1 ;  Little  v.  Paige,  44  Mo.  412  ;  Duncan  v.  Stone,  45 
Vt.  118  ;  Davis  v.  Emery,  11  N.  H.  230  ;  Bauendahl  v.  Horr,  7  Blatchf. 
548;  West  v.  Bolton,  4  Vt.-558. 

The  cases  specially  cited  are  all  cases  where  partial  payments  had 
been  made. 

In  the  opinion  in  Ketchum  &  Cummings  v.  Breunan,  53  Miss.  596- 
609,  it  was  said  that  in  a  case  like  this  there  must  be  a  precedent  re- 
scission, and  tender  back  of  the  money  received.  In  that  case  there 
bad  been  such  tender,  and  the  question  was,  whether  it  was  necessary 
to  bring  the  money  into  court,  so  as  to  make  it  a  continuous  tender.  It 
was  properly  answered  in  the  negative.  Our  attention  was  not  called 
to  the  question  whether  any  tender  at  all  was  necessarj',  and  we  were 
misled  by  the  concession  on  both  sides  that  it  was ;  and  to  some  ex- 
tent also,  by  the  broadness  of  tlie  statement  made  hy  Judge  Storj-,  in 
his  work  on  Sales,  sect.  457  a,  that  in  conditional  sales  the  vendor  can- 
not recover  his  property,  upon  failure  of  the  vendee  to  perform  the 
condition,  "  until  he  had  made  demand  for  the  performance  of  the  con- 
dition, and  rescinded  the  contract."  Of  course,  in  order  to  rescind  the 
contract  he  must  tender  back  what  he  has  received  ;  but  the  language 
is  applicable  only  to  sales  on  conditions  subsequent,  and  not  to  those 
where,  by  the  terms  of  the  contract,  no  title  is  to  pass  until  the  per- 
formance of  the  condition.  The  agreement  of  the  parties  shows  tQat 
the  propertj-,  as  between  them,  was  to  remain  personalty,  th 
annexed  to  the  freehold.  ^-  Affirmei 

1  See  generaUy  Williston's  Cases  on  Sales  (2d  edition),  pp.  517-563.  —  Ed. 
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CHAPTER  III. 

THE   ELEMENTS   OF  THE   MORTGAGE. 


Section  I.  —  The  Securitt. 


A.   Extent  of  the  Lien. 

SEABOUENE  u.   POWELL,  AUSTIN  and  MACKLEY. 
Chancery,  1686. 

[2  Vern.  11.] 

Thomas  Cowls  demises  houses  and  grounds  in  Chick-lane,  in  1674, 
for  a  long  term  to  build  upon ;  which  term  came  hy  assignment  to  the 
defendant  Austin  and  her  husband,  which  thej-  believed  to  be  a  good 
title,  and  borrowed  £100  of  the  defendant  Mackley's  wife,  upon  a  mort- 
gage of  it,  for  which  the  plaintiffs  became  bound.  That  the  defendant 
Austin's  husband  nine  j-ears  since  ran  awa_y  for  debt,  and  tliey  thinking 
their  title  good,  had  borrowed,  and  built  upon  the  ground  with  it,  and 
but  £15  of  Kerrington's  money  was  that  way  employed.  Seven  3-ears 
after  her  husband's  going  away,  the  defendant  Austin  found  her  title 
not  good,  the  real  title  being  in  one  Hayues ;  and  he  compassionating 
her  case,  for  ten  guineas  fine,  leased  the  premises  for  a  long  term,  at 
four  pounds  j'earlj'  rent,  in  trust  for  her  to  the  defendant  Powell  et  at., 
and  she  had  instigated  Mackley  to  sue  the  plaintiff  upon  the  bond  for 
the  mortgage-monej'. 

The  plaintiff's  bill  was,  that  though  the  mortgage  might  not  in  strict- 
ness of  law  be  good,  yet  the  estate  granted  by  Haynes  was,  in  regard 
of  the  monej's  laid  out  in  building  upon  the  other  title,  and  that  the  es- 
tate mortgaged  was  of  better  value  than  the  mortgage,  besides  what 
was  reserved  'to  be  paid  to  Haynes  ;  and  that  the  mortgagee  had  there- 
.fore  a  plain  equitj',  to  have  the  benefit  of  that  title,  which  was  but  a 
graft  into  that  stock  from  which  he  derived ;  and  that  the  defendant 
Alice  had  since  the  taking  of  that  estate  (and  so  it  appeared  on  proof) 
paid  the  interest  to  the  mortgagee ;  and  that  therefore  the  plaintiffs 
being  but  sureties  in  the  bond  had  an  equity  to  have  the  benefit  of  the 
mortgage,  and  of  that  new  acquired  title,  to  save  them  harmless  against 
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the  bond ;  or  else  the  trustees  onght  to  be  decreed  to  make  a  new  mort- 
gage to  the  mortgagee  ;  and  he  to  forbear  suing  upon  the  bond. 

The  Master  of  the  Rolls  in  this  case,  did  look  upon  the  estate 
made  bj-  Hajnes  to  be  as  a  graft  into  the  old  stock,  and  the  benefit  of  it 
above  £4  per  annum  reserved  to  Ha^'nes  did  arise  in  consideration  of 
the  former  title  ;  and  therefore  did  decree  the  trustees  to  make  a  new 
mortgage  to  the  mortgagee. 


LEIGH  V.  BURNETT. 

Chancery,  1885. 

[29  CA.Z).  231.] 

On  the  10th  of  November,  1863,  the  equity  of  redemption  of  a  lease- 
hold house  in  South  Street,  Chichester,  was  assigned  to  W.  H.  Newman. 
The  lease  was  then  subject  to  a  mortgage,  whicii  afterwards  became 
vested  in  R.  Ingram  and  C.  Pj.  Dawkins,  two  of  the  defendants  to  this 
action.  The  lease  had  been  granted  on  the  2d  of  Ma}-,  1853,  by  the 
Dean  and  Chapter  of  Chichester,  in  consideration  of  the  surrender  of  a 
former  lease  and  of  the  payment  of  a  fine,  to  William  Skelton,  for  the 
term  of  thirty  years  from  the  29th  of  September,  1851.  It  had  been 
tlie  custom  of  the  Dean  and  Chapter  to  renew  the  leases  of  their  prop- 
erty, but  the  lease  contained  no  covenant  for  renewal.  The  reversion 
in  fee  became  afterwards  vested  in  the  Ecclesiastical  Commissioners, 
who  would  not  renew  the  lease.  In  the  j'ear  1880  Newman  was  nego- 
tiating with  the  Commissioners  for  the  purchase  of  the  reversion  in  fee, 
and  on  the  20th  of  October,  1880,  he  borrowed  £300  from  the  plaintiff 
Jessie  Emma  Leigh,  the  wife  of  the  plaintiff  Thomas  Leigh,  giving  her 
a  memorandum  in  writing  which  stated  that  the  £300  was  to  be  secured 
by  a  mortgage  from  him  to  her  of  the  house  in  South  Street,  so  soon 
as  he  had  completed  "  the  enfranchisement  of  the  said  property  from 
the  Ecclesiastical  Commissioners,"  and  that,  meanwhile,  he  had  depos- 
ited in  her  hands  his  title-deeds  of  some  property  at  Lyndhurst.  Mrs. 
Leigh,  when  she  advanced  the  £300,  had  no  notice  of  the  mortgage  of 
the  leasehold  interest  to  the  defendants  Ingram  and  Dawkins.  New- 
man afterwards  concluded  an  agreement  with  the  Commissioners  for 
the  purchase  of  the  reversion,  but  the  conveyance  to  him  was  not  exe- 
cuted until  December,  1881. 
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^  On  the  25th  of  Januaiy,  1882,  Newman  was  adjudicated  a  bankrupt. 
The  plaintiffs  claimed  a  declaration  that  thej-  were  entitled  to  an  equi- 
table charge  for  the  £300  on  the  house  in  South  Street,  and  that  the 
mortgage  might  be  enforced  b^-  foreclosure  or  sale.  The  defendant 
Burnett  was  the  trustee  in  bankruptcy-  of  Newman. 

Pearson,  J.  Newman  entered  in  the  negotiation  with  the  Ecclesias- 
tical Commissioners  as  being  the  de  facto  lessee  of  the  propertj',  and, 
while  the  negotiation  was  in  progress,  he  borrowed  £300  from  the  plain- 
tiff, and  gave  her  a  charge  for  it  on  the  propert}-,  which  was  to  be  con- 
vej-ed  to  her  so  soon  as  the  negotiation  with  the  Commissioners  should 
be  completed.  In  December,  1881,  it  was  completed,  and  the  property 
was  convej-ed  to  him  in  fee  simple  by  the  Commissioners,  and  he  paid 
the  purchase-money  for  it.  The  question  is,  what  is  the  position  of  the 
plaintiff  under  her  memorandum  of  charge  as  regards  the  pi-ior  mortga- 
gees of  the  lease  ?  Is  the  plaintiff  entitled,  not  to  priority  over  those 
mortgagees,  but  to  the  benefit  of  a  charge  in  respect  of  the  amount 
which  Newman  paid  for  the  purchase  of  the  reversion.  It  has  been 
argued  that,  as  Newman  was  not  the  original  mortgagor  of  the  lease, 
and  was  under  no  obligation  to  renew  the  lease  or  to  purchase  the  re- 
version, he  was  entitled  as  against  the  mortgagees  of  the  lease  to  a  lien 
on  the  property  for  the  purchase-money,  and  that  what  he  mortgaged 
to  the  plaintiff  was  any  interest  which  he  might  have  in  the  property 
when  he  should  have  completed  the  purchase  of  it,  and  that,  conse- 
quently-, that  lien  passed  to  the  plaintiff,  and  the  mortgagees  of  the  lease 
are  not  entitled  to  the  benefit  of  the  purchase  without  satisfying  the 
lien.  To  my  mind  there  is  a  grievous  fallacy  in  this  argument.  ,  I  can 
onlj-  treat  Newman  as  a  mortgagor  of  the  lease,  and  in  that  character 
be  could  hold  the  reversion  only  on  the  same  terms  as  he  would  have 
held  a  renewed  lease  of  the  property-.  The  doctrine  of  this  court  has 
0,lways  been  that  the  mortgagor  of  a  renewable  lease  can  hold  a  renewed 
lease  onl}-  subject  to  the  mortgage.  The  case  of  Rakestraw  v.  Brewer 
is  an  illustration  of  this  doctrine.  There  the  mortgagee  of  a  renewable 
term  procured  from  the  original  landlord  a  new  term  to  commence  from 
the  expiration  of  the  old  one,  and  it  was  hold  that  the  new  term  was 
subject  to  the  old  equity  of  redemption.  If  Newman  himself  were  here 
he  would  be  entitled  to  redeem  the  reversion  on  paying  off  the  mort- 
gages, but  he  would  not  be  entitled  to  say  to  the  mortgagees  of  the 
lease,  I  bought  the  property  for  your  benefit,  and  yon  can  only  have  it 
on  paying  me  the  purchase-money  which  I  gave  for  it.  I  cannot  under- 
stand how  any  one  who  claims  through  Newman  can  be  in  any  better 
position  than  he  would  have  been.  It  is  impossible  for  the  plaintiff  to 
say  that,  in  respect  of  the  purchase-money  paid  by  Newman,  she  is  en- 
titled to  priority  over  the  mortgagees  of  the  lease.  I  can  conceive  that 
she  might  be  able  to  establish  such  a  claim  if  she  had  advanced  tlie 
money  to  buy  the  reversion,  but  that  would  be  because  she  had  no  in- 
terest in  the  property  through  Newman,  but  was  giving  up  a  purchase 
on  the  terms  of  being  repaid  what  she  had  given  for  it.     As  it  is,  she 
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has  only  a  derivative  title  through  Newman,  and  he  could  not  have 
maintained  such  a  claim  against  the  mortgagees  of  the  lease. 


Ex  PARTE  SAMUEL  BISDEE. 
Bankruptcy,  1840. 
[1  M.  D.  Sr  De  G.  333.] 

This  was  the  petition  of  an  equitable  mortgagee,  for  a  sale  of  the 
property  comprised  in  his  security,  and  for  leave  to  prove  for  the 
deficiency.  The  bankrupt,  in  August,  1831,  borrowed  of  the  petitioner 
and  one  Mr.  W.  Bisdee,  £1,300 ;  and,  as  a  security,  gave  them  a  bond, 
and  deposited  with  them  certain  deeds  mentioned  in  a  schedule  annexed 
to  the  bond.  Some  of  these  deeds  related  to  property  called  the  Steep 
Holmes,  others  to  two  undivided  third  parts  in  certain  lands  in  the 
parishes  of  Blagdon  and  Butcombe  in  the  county  of  Somerset,  and 
another  deposited  deed  was  the  conveyance  to  the  bankrupt  of  the 
equity  of  redemption  in  other  lands  in  the  parish  of  Blagdon,  subject 
to  two  mortgages,  one  for  £50,  dated  May  15,  1817,  and  the  othei* 
for  £150,  dated  April  2,  1812. 

Sir  J.  Cross.  With  regard  to  the  property  in  the  parish  of  Blagdon, 
the  bankrupt  purchased  the  estate  in  fee  simple,  subject  to  certain 
mortgages ;  and  before  the  mortgages  were  paid  off,  he  deposited  his 
title-deeds  with  the  petitioner,  as  a  security  for  money  advanced ;  and 
afterwards  he  paid  off  the  mortgages.  I  am  of  opinion,  that  the  peti- 
tioner is  entitled  to  the  full  benefit  of  his  security  upon  the  lands, 
■which  are  comprised  in  the  deposited  documents,  exonerated  (as  those 
lands  now  are)  from  the  prior  encumbrance.  With  regard  to  the 
premises  which  were  taken  in  lieu  of  the  undivided  shares  in  the 
estates  at  Butcombe  and  Blagdon,  and  for  which  the  sum  of  £100 
was  taken  for  equality  of  partition,  it  seems  clear,  that  the  petitioner 
is  entitled  to  the  benefit  of  his  security  as  to  these  premises  also. 
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also  the  factory,  then  in  process  o  who  endeavored  to  secure  himself, 

bur"  tannery,  with  the  saw-mill,  whould  hold  the  title  till  paid,  ought 

and  shaftinw  in  said  factory,"  to  sec  without  some  substantial  reason. 

then  sets  forth  the  execution  by  Sre   understood,  when    he  sold   the 

the  petitioner,  of  another  mortgagty  intended  to  put  the  property  to 

'machinery,  and  also  sets,  forth  thathe  price;  and  from  the  kind  and 

&  Co.   claim  an  interest  in  said  proe  expected  that  in  its  use  it  neces- 

Peck,  J.     The  bill  having  beenty,  substantially  in  the  manner  in 

defendants  except  Henry  G.  Root  apparently   parcel   of  the   realty-. 

question  is  as  to  the  right  of  th^ppose  and  did  suppose  was  to  be 

Shants  &  Co.,  to  that  portion  of    taken  to  have  consented  to,  as  he 

Boot  to  the  said  mortgagors.  ing,  by  implication  at  least,  if  not 

The  bill,  and  answer  of  Root,  ifty  might  be  incorporated  with  the 

lation  of  the  parties  on  file,  leave  r  it  was,  and  thej-  thereby  become 

in  the  case,  and  no  time  need  bencident  to  their  record  title  to  the 

a<^reed.  ^^^  misled  and  induced  to  part 

It  must  be  regarded  as  settled   property,  the  equity  of  the  raort- 

a  party  maj'  sell  and  deliver  perso  conditional  vendor.     Justice  and 

it  shall  remain  the  property  of  theuire  this  limit  to  the  rights  of  a 

that  under  such  contract,  the  titlei   and   an   innocent  purchaser  or 

condition  is  complied  with,   both  itice,  who  advances  his  money  on 

conditional  vendee,  and  also  as  b 

bona  fide  purchaser  without  notice  iperty  mentioned  in  the  answer  of 
only  question  is  whether  the  facts  <d  statement  of  facts  on  file,  which 
j-ylg  ctory  at  the  time  of  the  execution 

The  proposition  of  the  counsel  was  in  the  j-ard  and  put  in  place 
whole  propertj'  sold  conditionallje  right  of  the  defendant  Root  is 
personal  property  as  well  after  as  That,  not  having  been  annexed 
be  claimed  as  fixtures  or  as  par-tgage,  would  not  pass  as  incident 
between  mortgagor  and  mortgage  not  devest  Root  of  his  title.  It 
absolute,  the  defendant's  propositby  the  mortgagors  after  the  exe- 
the  recent  decisions  in  this  State,  <ee  might  hold  it  as  against  them, 
factorv  as  shown  in  this  case,  itonal  vendor.  As  to  this  portion 
as  to  "pass  under  a  mortgage  of  thot  misled,  and  advanced  nothing 
remains  as  between  the  mortgagee 

owner  under  his  conditional  salev-  is  reversed,  and  cause  remanded 
paramount  right.  <■  against  all  the  defendants  as  to 

First   as  to  that  portion  of  the  }  Root  have  a  right  to  that  portion 
in  the  mill  and  factory  by  the  nnot  in  place  in  the  factory  or  mill 
it  of  Root,  and  which  was  in  thoortgage  to  the  orator,  but  put  in 
time  the  orator  took  his  mortgag<election  to  pay  to  Root  the  value 
it  appears,  having  advanced  his  mree  so  far  as  Root  is  concerned, " 
faith,  without  notice  of  any  lien  ithin  such  reasonable  time  as  the     I 
its  condition,  having  reason  to  s,  purpose, 
this  property  in  question  was  th 
which  it  was  annexed,  and  of  w 
to  have  a  strong  equity  in  his  f 


; 
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has  only  a  derivative  title  througf  erection  on  the  site  of  ?aid  Sears- 
maintained  such  a  claim  against  tater-wheels,  and  all  the  machinery 

are  a  note' of  $1,000.     The  petition 

, ihants  &  Co.,  and  the  purchase  by 

!  on  the  same  premises,  except  the 

_  t  the  defendants,  other  than  Shants 

Ex  PARTE  SA]y     ^ 

Bankrui  taken  as  confessed  as  to  all  the 

r    ■.,  ^    1  and  he  alone  defending,  the  only 

3  orator,  under  his  mortgage  from 

This  was  the  petition  of  an  eqithe  property  sold  conditionally  by 
property  comprised  in  his  securit 

deficiency.  The  bankrupt,  in  Augn  connection  with  the  written  stipu- 
and  one  Mr.  W.  Bisdee,  £1,300  ;  a  no  dispute  as  to  the  material  facts 
and  deposited  with  them  certain  dee  spent  in  repeating  the  facts  thus 
to  the  bond.     Some  of  these  deeds  ^ 

Holmes,  others  to  two  undivided  as  a  general  rule  in  this  State,  that 
parishes  of  Blagdon  and  Butcomhal  property,  under  a  condition  that 
another  deposited  deed  was  the  •  vendor  until  the  price  is  paid ;  and 
equity  of  redemption  in  other  lane  will  remain  in  the  vendor  until  the 
to  two  mortgages,  one  for  £50,  c  as  between  the  vendor  and  such 
for  £150,  dated  April  2,  1812.        letween  the  original  vendor  and  a 

Sir  J.  Cross.     With  regard  to  tlfrora  such  conditional  vendee.     The  ' 
the  bankrupt  purchased  the  estatof  this  case  take  it  out  of  the  general 
mortgages  ;  and  before  the  mortg; 

title-deeds  with  the  petitioner,  as  i  of  the  defendant  Root  is,  that  the 
afterwards  he  paid  off  the  mortgaf  by  Root  to  Shants  &  Co.  was 
tioner  is  entitled  to  the  full  benebefore  the  sale,  and  cannot  properly 
■wliich  are  comprised  in  the  deposits  of  the  realty.  But  we  think  as 
lands  now  are)  from  the  prior  ee,  if  the  title  of  the  mortgagor  were 
premises  which  were  taken  in  lidon  is  not  correct ;  and  that  under 
estates  at  Butcombe  and  Blagdoon  being  put  in  place  in  the  mill  and 
was  taken  for  equality  of  partition  became  so  far  annexed  to  the  realty 
is  entitled  to  the  benefit  of  his  seoiie  real  estate.     But  still  the  question 

under  his  mortgage,  and  the  original 
!  to  the  mortgagor,   which  has  the 

property  which  had  been  put  in  place 
lortgagors  after  they  thus  purchased 
a  building  and  thus  annexed  at  the 
3 :  As  to  this  property,  the  orator,  as 
loney  and  taken  his  mortgage  in  good 
or  encumbrance  upon  it,  and  from 
uppose  that  the  mortgagors'  title  to 
e  same  as  his  title  to  the  realty,  to 
hich  it  was  apparently  parcel,  seems 
avor.     While  on  the  other  hand  the 
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defendant  Root,  the  unpaid  vendor,  who  endeavored  to  secure  himself, 
bj'  stipulation  in  the  sale  that  he  should  hold  the  title  till  paid,  ought 
nut  to  be  deprived  of  this  securit}-  witliout  some  substantial  reason. 
But  the  defendant  Eoot  must  have  understood,  when  he  sold  the 
property  to  Shants  &  Co.,  that  they  intended  to  put  the  propert3-  to 
use  in  advance  of  the  payment  of  the  price ;  and  from  tlie  kind  and 
nature  of  the  property-,  he  must  have  expected  that  in  its  use  it  neces- 
saril3-  must  be  annexed  to  the  realtj',  substantially  in  the  manner  in 
whicli  it  was,  and  thereby  become  apparently  parcel  of  the  realt3'. 
What  he  knew  or  had  reason  to  suppose  and  did  suppose  was  to  be 
done  with  the  property,  he  must  be  taken  to  have  consented  to,  as  he 
did  not  object.  Root  therefore  having,  b3^  implication  at  least,  if  not 
expressly-,  consented  that  the  property  might  be  incorporated  with  the 
realty  of  Shants  &  Co.  in  the  manner  it  was,  and  the^'  tliereby  become 
clothed  with  the  apparent  title  as  incident  to  their  record  title  to  the 
real  estate,  whereby  the  mortgagee  was  misled  and  induced  to  part 
with  his  money  on  the  credit  of  the  property,  the  equity  of  the  mort- 
gagee is  paramount  to  that  of  the  conditional  vendor.  Justice  and 
equity,  as  well  as  sound  policj',  require  this  limit  to  the  rights  of  a 
conditional  vendor  as  between  him  and  an  innocent  purchaser  or 
mortgagee  of  real  estate  without  notice,  who  advances  his  monej-  on 
the  faith  of  a  perfect  title. 

But  as  to  that  portion  of  the  propcrtj-  mentioned  in  the  answer  of 
the  defendant  Root  and  in  the  agreed  statement  of  facts  on  file,  which 
had  not  been  placed  in  the  mill  or  factory  at  the  time  of  the  execution 
of  the  mortgage  to  the  orator,  but  was  in  the  j'ard  and  put  in  place 
in  the  factory  or  mill  afterwards,  the  right  of  the  defendant  Root  is 
paramount  to  the  right  of  the  orator.  That,  not  having  been  annexed 
to.  the  realty  at  the  date  of  the  mortgage,  would  not  pass  as  incitlent 
to  the  realty;  and  the  mortgage  did  not  devest  Root  of  his  title.  It 
having  been  placed  in  the  building  hy  the  mortgagors  after  the  exe- 
cution of  the  mortgage,  the  mortgagee  might  hold  it  as  against  them, 
but  not  as  against  Root,  the  conditional  vendor.  As  to  this  portion 
of  the  property  the  mortgagee  was  not  misled,  and  advanced  nothing 
on  the  faith  of  it. 

The  decree  of  the  Court  of  Chancery  is  reversed,  and  cause  remanded 
for  a  decree  of  foreclosure  for  orator  against  all  the  defendants  as  to 
all  tlie  property  except  that  defendant  Root  have  a  right  to  that  portion 
of  the  property,  or  the  value  thereof,  not  in  place  in  the  factory  or  mill 
at  the  time  of  the  execution  of  .the  mortgage  to  the  orator,  but  put  in 
afterwards,  —  the  orator  having  his  election  to  pay  to  Root  the  value 
of  it,  or  have  it  excepted  in  the  decree  so  far  as  Root  is  concerned, " 
with  liberty  to  Root  to  remove  it  within  such  reasonable  time  as  the 
Court  of  Chancery  shall  fix  for  that  purpose. 
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In  ee  MARYPORT  HEMATITE  IRON  AND  STEEL 
COMPANY. 

Chancery,  1891. 

[1892,  1  Ch.  415.] 

North,  J.  (after  stating  the  provisions  of  the  contract  of  the  2d 
of  July,  1889,  continued) :  — 

But  for  the  special  provisions  of  this  agreement,  the  property  in 
the  machinery  would  have  passed  to  the  purchasers  when  it  was  erected. 
But  there  is  in  the  agreement  a  clear  and  distinct  stipulation  that, 
until  it  has  been  paid  for,  the  machinery  is  to  remain  the  property  of 
the  vendors.  In  my  opinion,  as  between  the  parties  to  that  agreement, 
there  is  nothing  in  law  to  prevent  that  stipulation  from  taking  effect. 
The  Maryport  Company  had  previously  executed  a  mortgage  of  their 
colliery  to  the  plaintiffs,  and  the  mortgage  deed  provided  that,  not 
only  the  existing  machinery  and  chattels,  but  also  all  the  machinery 
and  chattels  to  be  thereafter  brought  upon  the  premises,  should  be 
included  in  the  security.  That,  in  my^  opinion,  was  a  perfectly  good 
bargain  as  between  the  parties  to  it.  But  I  think  it  was  not  in  the 
power  of  the  mortgagors  to  confer  on  their  mortgagees  a  better  title 
than  they  themselves  had  to  the  property  which  they  agreed  to  mort- 
gage to  them.  The  Maryport  Company  (the  mortgagors)  cannot  be 
heard  to  say  that  the  machinery  in  question  is  not  the  property  of  the 
Luhrig  Company,  and  the  banking  company  (their  mortgagees)  do  not 
stand  in  any  better  position.  But  it  was  argued  that,  so  soon  as  the 
machinery  was  fixed  upon  the  premises,  the  property  in  it  vested  in 
the  landlord.  I  am  by  no  means  satisfied  that  it  did,  or  that,  so  long 
as  he  remained  a  reversioner,  he  would  have  any  right  of  action 
in  respect  of  the  machinery.  No  doubt,  if  it  had  remained  upon 
the  demised  premises  at  the  end  of  the  term,  it  would  have  become 
the  property  of  the  owner  in  fee  of  the  land,  subject  to  this,  that  the 
tenant  might  have  had  a  right  to  remove  it,  so  long  as  he  continued 
in  possession  of  the  demised  property.  I  am  not  satisfied  that  down 
to  the  end  of  the  term  the  landlord  would  have  had  any  property  in 
the  machinery.  But,  assuming  that  he  would,  still  the  only  claim  now 
made  adversely  to  the  Luhrig  Company  is  made  by  persons  who  derive 
title  not  under  the  landlord  but  under  the  tenant.  As  regards  the 
landlord,  all  that  I  have  to  take  care  is  that  he  gets  his  rent  accrued 
since  the  winding-up  commenced.  As  the  receiver  is  going  to  abandon 
the  colliery,  I  think  the  Luhrig  Company  are  entitled  to  remove  the 
machinery  which  they  claim.     It  was  more  convenient  that  the  motion 
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and  the  summonses  should  be  heard  together ;  but  there  will  be  two 
separate  orders,  one  upon  the  motion  and  the  other  upon  the  two 
summonses.^ 


HOLROYD  V.   MARSHALL. 
House  or  Lords,  1862. 
[10  Bouse  of  Lords,  191.2] 

The  Lord  Chancelloe  (Loed  Westbury),  after  stating  the  facts 
of  the  case,  said :  My  Lords,  the  question  is,  whether  as  to  the  ma- 
chinery added  and  substituted  since  the  date  of  the  mortgage  the  title 
of  the  mortgagees,  or  that  of  the  judgment  creditor,  ought  to  prevail. 
It  is  admitted  that  the  judgment  creditor  has  no  title  as  to  the  machin- 
ery originally  comprised  in  the  bill  of  sale ;  but  it  is  contended  that  the 
mortgagees  had  no  specific  estate  or  interest  in  the  future  machinery. 
It  is  also  admitted  that  if  the  mortgagees  had  an  equitable  estate  in 
the  added  machinery,  the  same  could  not  be  taken  in  execution  by 
the  judgment  creditor. 

The  question  may  be  easily  decided  by  the  application  of  a  few 
elementary  principles  long  settled  in  courts  of  equity.  In  equity 
it  is  not  necessary  for  the  alienation  of  property  that  there  should 
be  a  formal  deed  of  conveyance.  A  contract  for  valuable  consid- 
eration, by  which  it  is  agreed  to  make  a  present  transfer  of  prop- 
ert}',  passes  at  once  the  beneficial  interest,  provided  the  contract  is 
one  of  which  a  court  of  equity-  will  decree  specific  performance.  In 
the  language  of  Lord  Hardwicke,  tlie  vendor  becomes  a  trustee  for  the 
vendee ;  subject,  of  course,  to  the  contract  being  one  to  be  specifically 
performed.  And  this  is  true,  not  onlj-  of  contracts  relating  to  real 
estate,  but  also  of  contracts  relating  to  personal  property,  provided 
that  the  latter  are  such  as  a  court  of  equitj'  would  direct  to  be  specifi- 
cally performed. 

A  contract  for  the  sale  of  goods,  as,  for  example,  of  five  hundred 
chests  of  tea,  is  not  a  contract  which  would  be  specifically  performed, 
because  it  does  not  relate  to  any  chests  of  tea  in  particular ;  but  a  con- 
tract to  sell  five  hundred  chests  of  the  particular  kind  of  tea  which  is 
now  in  my  warehouse  in  Gloucester,  is  a  contract  relating  to  specific 
propertj-,  and  which  would  be  specifically  performed.  The  buyer  may 
maintain  a  suit  in  equitj'  for  the  delivery  of  a  specific  chattel  when  it  is 

1  See  Campbell  v.  Roddy,  44  N.  J.  Eq.  244.  —  Ed. 

2  Everything  is  omitted  except  the  opinion  of  Lord  Westbury;  it  sufficiently 
states  the  issues.  —  Ed. 
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the  subject  of  a  contract,  and  for  an  injunction  (if  necessary)  to  restrain 
the  seller  from  delivering  it  to  any  other  person. 

The  effect  in  equity  of  a  mere  contract  as  amounting  to  an  alienation, 
may  be  illustrated  by  the  law  relating  to  the  revocation  of  wills.  If 
the  owner  of  an  estate  devises  it  by  will,  and  afterwards  contracts  to 
sell  it  to  a  purchaser,  but  dies  before  the  contract  is  performed,  the  will 
is  revoked  as  to  the  beneficial  or  equitable  interest  in  the  estate,  for  the 
contract  converted  the  testator  into  a  trustee  for  the  purchaser ;  and, 
in  like  manner,  if  the  purchaser  dies  intestate  before  performance  of  the 
contract,  the  equitable  estate  descends  to  his  heir  at  law,  who  may  re- 
quire the  personal  representative  to  pay  the  purchase  money.  But  all 
this  depends  on  the  contract  being  such  as  a  court  of  equity  would 
decree  to  be  specifically  performed. 
~^ ,  There  can  be  no  doubt,  therefore,  that  if  the  mortgage  deed  in  the 
present  case  had  contained  nothing  but  the  contract  which  is  involved 
in  the  aforesaid  covenant  of  Taylor,  the  mortgagor,  such  contract  would 
have  amounted  to  a  valid  assignment  in  equity  of  the  whole  of  the 
machinery  and  chattels  in  question,  supposing  such  machinery  and 
effects  to  have  been  in  existence  and  upon  the  mill  at  the  time  of  the 
execution  of  the  deed. 

But  it  is  alleged  that  this  is  not  the  effect  of  the  contract,  because  it 
relates  to  machinery  not  existing  at  the  time,  but  to  be  acquired  and 
fixed  and  placed  in  the  mill  at  a  future  time.  It  is  quite  true  that  a 
deed  which  professes  to  convey  property  which  is  not  in  existence  at 
the  time  is  as  a  convej'ance  void  at  law,  simply  because  there  is  nothing, 
to  convey.  So  in  equity'  a  contract  which  engages  to  transfer  property,  \ 
which  is  not  in  existence,  cannot  operate  as  an  immediate  alienation  / 
merely  because  there  is  nothing  to  transfer.  ■^  ^^ 

But  if  a  vendor  or  mortgagor  agi'ees  to  sell  or  mortgage  property, 
real  or  personal,  of  which  he  is  not  possessed  at  the  time,  and  he  re- 
ceives the  consideration  for  the  contract,  and  afterwards  becomes 
possessed  of  property  answering  the  description  in  the  contract,  there 
is  no  doubt  that  a  court  of  equity  would  compel  him  to  perform  the 
contract,  and  that  the  contract  would,  in  equity,  transfer  the  beneficial  / 
interest  to  the  mortgagee  or  purchaser  immediately  on  the  property  / 
being  acquired.  This,  of  course,  assumes  that  the  supposed  contract^ 
is  one  of  that  class  of  which  a  court  of  equity  would  decree  the  specific 
performance.  If  it  be  so,  then  immediately  on  the  acquisition  of  the 
propert}-  described  the  vendor  or  mortgagor  would  hold  it  in  trust  for 
the  purchaser  or  mortgagee,  according  to  the  terms  of  the  contract. 
For  if  a  contract  be  in  other  respects  good  and  fit  to  be  performed,  and 
the  consideration  has  been  received,  incapacity  to  perform  it  at  the  time 
of  its  execution  will  be  no  answer  when  the  means  of  doing  so  are 
afterwards  obtained.  / 

Apply  these  familiar  principles  to  the  present  case ;  it  follows  that 
immediately  on  the  new  machinery  and  effects  being  fixed  or  placed  in 
the  mill,  they  became  subject  to  the  operation  of  the  contract,  and 
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•passed  in  equity  to  the  mortgagees,  to  whom  Taylor  was  bound  to  make 
a  legal  conveyance,  and  for  whom  he,  in  the  mean  time,  was  a  trustee 
of  the  property  in  question. 

There  is  another  criterion  to  prove  that  the  mortgagee  acquired  an 
estate  or  interest  in  the  added  machinery  as  soon  as  it  was  brought  into 
the  mill.  If  afterwards  the  mortgagor  had  attempted  to  remove  any 
part  of  such  machinerj-,  except  for  the  purpose  of  substitution,  the 
mortgagee  would  have  been  entitled  to  an  injunction  to  restrain  such 
removal,  and  that  because  of  his  estate  in  the  specific  property.  The 
result  is,  that  the  title  of  the  appellants  is  to  be  preferred  to  that  of  the 
judgment  creditor.^ 


ALBERT  B.    CHICK,   Executor  v.    CHAELES   H.   NUTE, 

Assignee. 

Supreme  Court,  Massachusetts,  1900. 
[176  Mass.  57.] 

Eeplevin  of  certain  personal  property,  including  fixtures.  Trial  in 
the  Superior  Court,  before  Bishop,  J.,  who  reported  the  case  for  the 
determination  of  this  court,  in  substance  as  follows. 

On  August  11,  1887,  Nathaniel  P.  Nutter,  who  carried  on  the 
business  of  tailoring  in  Boston,  borrowed  $1,000  of  Harrison  Chick, 
his  uncle,  for  which  he  gave  a  promissory  note,  having  previously,  on 
August  5th,  executed  to  Chick  a  bill  of  sale  of  the  stock  of  goods,  fix- 
tures, and  other  property  in  his  store.  On  August  12th,  Nutter  and 
Chick  entered  into  a  written  agreement  wherein  Nutter  agreed  to  buy 
at  his  own  cost  and  keep  in  stock  in  his  store  an  amount  of  goods  equal 
in  value  to  the  stock  then  on  hand,  to  pay  the  running  expenses  of  the 
business,  and,  while  the  note  remained  unpaid,  to  keep  at  all  times  a 
stock  of  not  less  than  $1,000  in  value,  with  the  understanding  that  all 
goods  bought  by  him  should  be  the  property  of  Chick.  The  judge 
found  that  the  instruments,  though  bearing  diflferent  dates,  constituted 
parts  of  one  transaction  ;  that  they  were  never  recorded  ;  that  no  de- 
livery of  the  property  mentioned  in  the  bill  of  sale  was  ever  made  by 
Nutter  to  Chick,  but  that  it  remained  in  the  possession  of  Nutter  ;  and 
that  the  goods  were  all  made  into  garments  and  sold  by  Nutter  in  the 

1  Accord:  CoUyer  v.  Isaacs,  19  Ch.D.  351 ;  Coombe  v.  Carter,  36  Ch.  348;  Tailby 
V.  Receiver,  13  D.  C.  523 ;  Pennock  v.  Coe,  24J  How.  117;  Barnard  v.  Norwich  Co.,  14 
B.  R.  469 ;  Floyd  v.  Morrow,  26  Ala.  344 ;  Apperson  v.  Moore,  30  Ark.  56  ;  Gregg  v. 
Sandford,  24  111.  17  ;  Scharfenberg  v.  Bishop,  35  la.  60  ;  Sawyer  v.  Lonp;,  86  Me.  543  ; 
Brady  v.  Johnson,  75  Md.  445;  Hudson  v.  MeKale,  107  Mich.  22;  Ludlum  o.  Roths- 
child, 41  Minn.  218;  Sellers  v.  Lester,  48  Miss.  513;  Keating  v.  Hannankamp,  100  Mo. 
162  ;  Bank  v.  Baker,  57  N.  J.  Eq.  231 ;  Collins  Ap.,  107  Pa.  590 ;  Williams  v.  Winsor, 
12  R.  I.  9  ;  Parker  v.  Jacobs,  14  S.  C.  112  ;  Tedford  v.  Wilson,  3  Head,  311 ;  Braxton 
V.  Bell,  92  Va.  229;  Peabody  v.  Landon,  61  Vt.  318.  — Ed. 
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regular  course  of  his  business,  and  other  goods  were  bought  by  Nutter 
in  bis  own  name  to  place  and  keep  in  his  store,  and  these  again  were 
made  into  garments  and  sold  to  customers,  and  so  on  ;  so  that  at  the 
time  of  the  assignment  hereinafter  mentioned  the  goods  which  Nutter 
had  in  the  store  were  not  the  same  as  those  covered  by  and  described 
in  the  bill  of  sale.  The  fixtures  were  the  same.  On  October  23,  1896, 
Nutter  executed  to  the  defendant  a  common-law  assignment  of  all  his 
property,  including  the  stock  of  goods,  fixtures,  &c.,  then  in  the  store, 
for  the  benefit  of  his  creditors. 

The  judge  ruled  that  no  claim  was  established  in  favor  of  the  plain- 
tiflf  in  the  property  replevied  except  in  the  fixtures,  and  as  to  all  other 
property  found  for  the  defendant,  and  ordered  a  return  to  the  defendant 
with  damages,  but  found  for  the  plaintiff  in  replevin  for  the  fixtures. 

If  the  rulings  and  findings  or  either  of  them  were  erroneous  they  were 
to  be  set  aside,  reversed,  or  modified,  and  such  order  entered  as  the 
court  should  determine ;  otherwise  judgment  was  to  be  entered  upon 
the  findings. 

Holmes,  C.  J.  The  bill  of  sale  is  shown  to  have  been  a  mortgage 
by  the  agreement  made  as  part  of  the  same  transaction.  It  is  plain 
that  if  Nutter  paid  his  note  Chick  was  not  to  keep  the  goods.  The 
only  goods  embraced  by  the  instrument  which  were  owned  by  Nutter 
at  the  time,  and  which  are  still  on  hand,  are  the  fixtures.  The  rest  is 
after  acquired  propert}*.  The  instruments  were  not  recorded,  and  pos- 
session was  not  taken  by  Chick  of  any  part  of  the  property  before  the 
assignment  to  the  defendant  and  possession  taken  by  him. 

The  old  notion  with  regard  to  conveyances  or  mortgages  of  aftei 
acquired  property  was  that  they  were  simply-  void.  Now  such  instru 
ments  are  recognized  as  contracts,  which  on  the  acquisition  of  tiie 
property  may  operate  as  conveyances  if  they  sufBcienlly  identify  the 
thing  conveyed,  and  if  other  necessary  conditions  are  satisfled.- 
Blanchard  v.  Cooke,  144  Mass.  207,  225,  227.  The  other  necessary 
condition,  if  the^-  are  not  recorded,  is  that  possession  must  be  taken 
before  other  rights  intervene.  In  this  case  we  need  not  consider 
whether  such  an  instrument  could  be  recorded  effectively  after  the 
chattels  to  which  it  applies  have  been  acquired  and  the  instrument 
begins  to  operate  as  a  mortgage  properly  so  called.  It  is  settled  that 
recording  at  an  earlier  date  is  not  notice,  and  it  may  be  that  recording 
at  the  later  moment  would  be  equally  ineffectual.  We  express  no 
opinion  upon  that.  If  it  be  true,  then  the  only  way  in  which  the  mort- 
gagee can  make  his  mortgage  valid  as  against  others  than  the  mortgagor 
is  by  taking  possession.  The  policy  of  the  law  is  not  to  be  evaded. 
In  this  case  he  neither  recorded  nor  took  possession. 

The  defendant  was  not  a  party  to  the  mortgage.  Bingham  v.  Jordan, 
1  Allen,  373.  It  follows  that  the  mortgage  was  not  valid  agaiijst  liim 
even  as  to  the  after  acquired  stock  of  goods,  and,  a  fortiori,  ai  to  the 
fixtures.  Probably  the  ruling  of  the  Superior  Court  was  based  ou 
Wilson  V.  Esten,  14  R.  I.  621,  which  construed  the  assign mentij  as  pur- 
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porting  to  be  subject  to  the  mortgage.     We  could  not  adopt  a  similar 
construction  in  the  assignment  before  us.     It  specifies  the  goods. 

Of  course  the  plaiatiff  could  not  sustain  his  action  of  replevin  on  his 
right  as  creditor  to  avoid  the  convej-ance  to  the  defendant.  That  right 
he  could  assert  by  an  attachment,  but  not  by  a  naked  election  to  declare 
the  convejance  void  in  the  interest  of  the  earlier  conveyance  to  him- 
self, which  the  law  postpones  to  the  defendant's  title.  The  same  prin- 
ciple which  makes  the  conveyance  and  delivery  to  the  defendant  good 
as  against  the  mortgage  at  the  moment  when  they  were  made  keeps 
them  good  as  against  it.  The  fact  that  the  later  conveyance  would  give 
way  to  a  still  later  attachment  does  not  interfere  with  its  priority  over 
the  mortgage. 

Judgment  for  the  defendant.^ 


C.    Intervening  Claims. 

FUNK  V.   MERCANTILE  TRUST  CO. 
Supreme  Court,  Iowa,  1893. 

[89  la.  264.2] 

Robinson,  C.  J.  In  the  year  1889  the  Crescent  Coal  Company  ex- 
ecuted to  the  intervenor  a  mortgage  to  secure  the  payment  of  one 
hundred  thousand  dollars  in  bonds.  The  property  so  mortgaged 
included  lands  in  Keokuk  County,  the  coal  in  the  land,  together  with 
the  right  to  mine  and  remove  it,  the  towers,  hoisting  and  pumping 
machinery  and  other  appurtenances  of  the  mines  in  the  mortgaged 
premises,  and  personal  property  used  in  connection  with  the  mines. 
The  mortgage  also  included  all  right  and  title  of  the  coal  company  "  to 
all  money  and  credits  due,  or  to  become  due  to  it,  and  all  the  contracts 
and  agreements  made  or  to  be  made,  and  all  and  sipgular  any  property 
that  may  be  acquired  in  the  future  by  the  party  of  the  first  part,  and 
all  and  singular  the  entire  property  of  the  party  of  the  first  part,  both 
real  and  personal,  wherever  found,  together  with  the  rights,  privileges 
and  appurtenances  belonging  or  in  any  wise  appertaining  to  the  said 
land  and  coal,  .  .  .  together  with  all  its  corporate  rights,  privileges, 
immunities  and  franchises  now  held  or  hereafter  to  be  acquired,  with 
the  reversion  and  reversions,  remainder  and  remainders,  income  and 
royalties,  rents,  issues,  and  profits  thereof,  and  all  the  estate,  right, 
title  and  interest,  property,  possession,  claim  and  demand  whatsoever, 
as  well  in  law  as  in  equity,  present  or  in  future,  of  the  party  of  the 
first  part  of,  in,  and  to,  all  and  singular  the  property  and  effects  herein- 
before described,  and  every  part  of  the  same,  and  every  parcel  thereof, 

1  Accm-d  ■  Loth  V.  McCarthy,  85  Ky.   591  ;  Chase  v.  Denny,  130  Mass    566  ; 
Rochester  Co.  ..  Rasey,  142  N.  Y.  570  ;  Transit  Co.  ..  Ryan  54  Ohio  St.  307  ;  1  helps 
V.  Murray,  2  Tenn.  Ch.  746  ;  Merchants'  Bank  v.  Lovejoy,  84  Wis.  601.  -  Ld. 
2  Only  one  point  is  printed. 
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■with  the  appurtenances,  and  all  revenues,  benefits  and  advantages  and 
profits  to  the  party  of  the  first  part  at  anj-  time  accruing  from  or  out 
of  the  same,  or  the  business  operations  tliereof,  to  have  and  to  hold 
the  same,"  &c.  The  mortgage  also  provided  for  tlie  taking  possession 
of  the  mortgaged  property.  On  the  twenty-fifth  day  of  March,  1891, 
the  intervenor  obtained  in  the  District  Court  of  Keokuk  County  a 
decree  for  one  hundred  and  seven  thousand  and  fourteen  dollars  and 
thirty -seven  cents,  due  on  the  bonds,  foreclosing  the  mortgage,  and 
ordering  the  sale  of  the  mortgaged  property.  The  decree  followed  the 
mortgage  in  all  respects,  and  gave  to  the  intervenor  the  right  to  the 
possession  of  all  the  mortgaged  property  until  the  amount  adjudged  to 
be  due  should  be  paid,  or  until  the  right  of  possession  should  pass  to 
a  purchaser.  On  the  twentieth  day  of  April,  1891,  an  execution  was 
issued,  under  which  so  much  of  the  mortgaged  property  as  could  be 
found  was  sold.  The  execution  was  returned  August  1,  1891,  satisfied 
only  in  part,  more  than  sixty  thousand  dollars  remaining  unpaid. 
On  the  fifteenth  day  of  April,  1891,  a  judgment  was  rendered  by  the 
District  Court  of  Keokuk  County  in  favor  of  the  plaintiff,  and  against 
the  coal  company,  for  the  sum  of  one  thousand  and  thirty-three  dollars 
and  thirty-seven  cents  and  costs.  On  the  eighteenth  day  of  the  same 
month  an  execution  was  issued  on  the  judgment  so  obtained,  under 
which  the  Chicago  &  Northwestern  Railway  Company  and  the  Bur- 
lington, Cedar  Rapids  &  Northern  Railway  Company  were  garnished, 
and  the  plaintiffs  claim  that  by  means  of  that  garnishment  they  be- 
came entitled  to  the  payment  of  their  judgment  from  the  money  owed 
by  the  garnishees  to  the  defendant.  It  appears  that  the  money  so 
owed  was  due  for  coal  which  the  ^oal  companj-  had  mined  from  the 
mortgaged  land,  and  furnished  to  the  garnishees,  between  the  thirty- 
first  day  of  March  and  the  nineteenth  daj^  of  April,  1891.  The 
intervenor  contends  that  the  money  owed  by  the  garnishees  was 
income,  issues  and  profits  accruing  from  and  out  of  the  mortgaged 
property,  and  from  the  business  operations  of  the  company,  and  was 
included  in  the  mortgage,  and  that  the  plaintiffs,  their  attorneys,  and 
the  sheriff  had  actual  notice  of  the   mortgage   on   the  monej'  in  the 

^^jffids  of  the  garnishees  before  they  were  garnished.  The  plaintiffs 
admit  that  they  and  their  attorne^-s  and  the  sheriff  knew  the  contents 
of  the  mortgage,  but  deny  that  they  had  actual  notice  of  the  mortgage 

^      on  the  debts  in  question  at  the  time  of  the  garnishment. 

\_     It  is  claimed  by  the  appellees  that  the  mortgage  did  not  include  such 
debts,   for  the  reason  that  the  description  is  not  sufficiently  specific 
and  definite.     In  Sandwich  Manufacturing  Co.  v.  Robinson,  83  low^i.^^ 
567,  568,  it  was  held  that  a  valid  mortgage  on  a  claim  for  money  not 
earned,  as  on  accounts  for  work  to  be  done,  may  be  given.     We  know/ 
of  no  reason  why  such  a  mortgage  maj-  not  also  be  given  upon  thei, 
income,  issues  and  profits  of  the  business  of  mining  and  selling  coal,  \ 
and  upon  accounts  which  may  accrue  from  it.     It  may  be  true  that  the^ 
description  in  the  mortgage  in  question  is  too  indefinite  and  uncertain, 


HAMLIN,   ETC.   V.   RAILWAY   CO.,   ETC.  127 

as  to  some  of  the  property  and  property  rights  sought  to  be  included, 
to  be  effectual ;  but,  if  that  be  so,  it  would  not  affect  the  right  of  inter- 
venor  to  any  property  sufficiently  described.  The  debts  which  the 
garnishee  owed  the  defendant  were  for  coal  on  which  intervenor  had  a 
mortgage,  and  were  income  and  issues  of  the  defendant  which  accrued 
from  its  business  operations.  The  plaintiffs  knew  the  contents  of  the 
mortgage,  and  must  be  charged  with  knowledge  of  the  fact  which  the 
relation  of  the  garnishees  with  the  defendant  necessarily  suggested, 
and  which  an  inquiry  would  have  disclosed  with  certainty,  that  the 
debts  garnished  grew  out  of  the  business  of  the  defendant,  and  were 
included  in  the  mortgage.  We  conclude  that  the  mortgage  was  valid 
as  against  the  plaintiffs.^ 


HANNIBAL  HAMLIN  and  other  Tettstees  v.  EUROPEAN  AND 
NORTH  AMERICAN  RAILWAY  CO.  and  othebs. 

Supreme  Court  of  Maine,  1881. 

[72  Me.  83.] 

Bills  in  Equity,  heard  upon  bills,  answers  and  proofs. 
.  The  first  is  a  bill  brought  by  the  trustees  of  the  bondholders  of  the 
European. and  North  American  Railway  Company  against  the  com- 
pany, and  certain  creditors  (E.  R.  Burpee,  F.  A.  Wilson  and  James  W. 
Emery)  of  the  consolidated  company,  who  had  levied  upon  lands  of 
the  company,  purchased  or  contracted  for  subsequent  to  the  mortgage 
to  the  trustees,  and  called  the  Crosby  lot  in  Hampden,  and  the  Hinck- 
ley lot.  Lord  lot,  and  Lord  and  Veazie  lot  in  Bangor,  to  restrain  the 
defendants  from  disputing  the  title  and  possession  of  the  trustees  to 
such  lots,  &c. 

Symonds,  J.  The  three  parcels  of  real  estate  in  Bangor  referred  to 
as  the  Hinckley,  Lord,  and  Lord  and  Veazie  lots,  the  European  and 
North  American  Railway  Company,  in  the  fall  of  1870,  contracted  in 
writing  to  purchase.  Possession  was  then  taken  by  the  corporation, 
and  has  been  retained  by  those  in  charge  of  the  railroad  from  that  time 
to  the  present.  The  payments  required  by  the  contracts  were  made 
by  that  company,  and  afterwards  by  the  consolidated  company,  and  by 
the  trustees  under  each  mortgage  during  the  period  of  their  possession. 

1  See  19  Haevaed  Law  Review,  p.  562,  note  4.  — Ed, 
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The  premises  have  been  used  and  improved  at  considerable  expense 
for  depot-grounds  ;  the  principal  improvements  having  been  made  before 
consolidation. 

The  course  of  reasoning  emploj^ed  in  the  previous  case,  Hamlin  et  al. 
Trustees  v.  Jerrard,  leads  directly  to  the  conclusion,  that  the  mortgage 
to  the  complainants  in  the  first  of  these  bills  in  equity,  as  trustees, 
operated  upon  th^inchoate  right  of  the  Maine  company  to  a  conveyance 
of  these  lots- Under  the  contracts,  as  sooa  as  they  were  executed  and 
that  company  was  in  possession  under  them  for  the  purposes  of  the 
charter.  Their  right  to  a  convej'ance  became  at  once  subject  in  equity 
to  the  mortgage.  The  mortgagees,  upon  possession  taken,  were  subro-. 
gated  to  the  rights  of  the  mortgagors.  B3-  our  statute  such  a  right  to 
the  convej'ance  of  lands  may  be  taken  and  sold  on  execution.  Rev. 
Stat.  c.  76,  §  29.  Such  a  mortgage  may  apply  to  it  as  well.  At  the 
date  of  a  mortgage  like  this,  given  to  obtain  funds  to  complete  con- 
struction, the  corporation  might  be  in  possession  of  considerable  por- 
tions of  its  road-bed  under  similar  contracts  to  purchase  ;  or  it  might 
subsequently  acquire  title  to  parts  of  its  line  in  that  wa3',  instead  of 
pursuing  the  statutory  method.  In  either  case,  such  after-acquired 
property,  when  in  pursuance  and  upon  performance  of  the  contract  the 
full  title  to  it  vests  in  the  corporation,  becomes  part  of  a  mortgaged 
estate.  An}'  intermediate  interest  or  right  gained,  is  equally  subject 
to  the  mortgage.  The  manner  of  acquiring  the  right  of  wa}^  or  depot- 
grounds,  cannot  be  important.  It  is  upon  the  right  acquired  tliat  the 
mortgage  acts.  Possession  of  lands  under  such  circumstances  and  for 
such  purposes,  with  the  right  on  certain  terms  to  perfect  the  title,  may 
be  as  valuable  an  incident  to  the  railroad  itself,  as  necessar}-  a  part  of 
it,  as  any  leasehold  interest  or  higher  estate  it  may  have  in  another 
part  of  its  line.  See  Barnard  v.  Norwich  and  Worcester  Railroad, 
supra,  where  an  after-acquired  leasehold  interest  was  held  to  pass  to 
the  trustees  under  the  mortgage. 

Nor  do  we  think  a  different  rule  applies,  as  to  the  payments  made 
by  the  consolidated  company  upon  these  contracts  during  the  period  of 
its  possession.  Such  payments  stand  upon  the  same  footing  as  im- 
provements made  by  that  company  upon  the  buildings  and  grounds. 
Its  position,  in  reference  to  the  plaintiffs  as  trustees  and  to  the  mort- 
gaged property,  is  in  some  respects  more  truly  defined  by  saying  that  it 
is  its  predecessor  in  title  under  a  new  name  (and  something  more), 
than  by  regarding  it  merely  as  the  assignee  of  the  original  company. 
It  took  the  entire  property,  subject  to  encumbrances,  and  assuming 
the  debts.  Five  millions  of  the  consolidated  bonds  were  to  be  used 
only  to  redeem  and  pay  the  first  mqrtgage  claims.  If  the  exchange  of 
bonds  had  been  completed,  the  whole  consolidated  property,  with  all 
future  additions,  would  still  have  been  encumbered  by  substantially 
the  same  debt  as  that  secured  by  the  plaintiffs'  mortgage,  under  a  new 
form,  and  in  its  own  name.  If,  .at  the  date  of  consolidation,  the  Maine 
company  had  obtained  a  clear  title  to  the  depot  grounds  in  Bangor,  but 
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was  in  debt  for  them,  had  received  the  deed,  but  had  not  paid  the  pur- 
chase-monej',  it  is  clear  that  the  grounds  would  have  been  subject  to 
the  plaintiffs'  mortgage,  while  the  debt  would  have  been  one  the  con- 
solidated compan}'  must  pay.  Or,  if  there  had  been  a  mortgage  on  the 
same  real  estate  when  the  Maine  compan3-  received  its  deed,  supposing 
for  the  sake  of  illustration  the  deed  to  have  been  delivered  and  under 
such  circumstances,  and  consolidated  funds  had  paid  it,  the  pa3-ment 
would  have  been  of  a  debt  it  was  the  daty  of  that  company  to  pay,  that 
mortgage  would  have  been  discharged,  and  the  plaintiffs'  mortgage 
would  have  become  the  first  encumbrance  upon  the  land.  The  mort- 
gage to  the  plaintiffs  attached  to  the  right  to  a  deed  of  the  station- 
grounds  as  a  part  of  the  road  itself,  and  it  continued  to  attach  to  it  as 
the  right  grew  in  value.  The  consolidated  company,  under  the  articles 
of  union,  was  not  an  assignee  of  these  contracts,  discharged  from  the 
mortgage.  The  increased  value  of  the  right  to  a  conveyance  of  real 
estate,  which  was  in  the  occupation  of  the  companj'  and  essential  to 
the  road,  remained  subject  to  the  mortgage  as  an  accession  to  the  road, 
just  as  the  increase  of  values  along  any  part  of  the  line,  arising  from 
improvements  made  by  the  consolidated  company  in  its  road-bed,  track, 
or  stations,  added  to  the  security  of  the  first  mortgage  bondholders. 
If  the  consolidated  company,  taking  the  entire  property  of  its  predeces- 
sor in  Maine,  subject  to  mortgage,  increased  the  value  of  the  railroad, 
and  the  rights  that  go  with  it,  by  making  payments  or  expending 
money,  that  gives  it  no  equitable  interest  as  against  the  mortgagees. 
If,  at  the  consolidation,  the  title  of  the  Maine  company  to  a  part  of  its 
road-way  or  j'ards  was  imperfect,  and  payments  by  the  consolidated 
company  perfected  it,  the  mortgage  holds  the  completed  title.  In  re- 
gard to  these  three  contracts  for  the  real  estate  at  the  station  in  Ban- 
gor, it  should  be  observed,  also,  that  the  interest  in  them  which  passed 
to  the  consolidated  company  at  the  consolidation,  not  only  was  subject 
to  the  mortgage  in  the  sense  already  indicated,  but  it  was  also  in  its 
essence,  a  right,  and  nothing  more,  to  acquire  a  thing,  which,  when  ac- 
quired, as  to  these  plaintiffs,  was  a  part  of  the  road  mortgaged  to  them. 

It  is  not  doubted  that  an  interest  in  these  contracts  passed  to  the 
consolidated  company  by  the  terms  of  the  articles  of  union.  It  would 
be  to  that  company  that  the  conveyances  should  be  made,  when  the 
terms  were  fulfilled  on  which  the  contractors  were  obliged  to  give  the 
deeds,  unless  a  legal  foreclosure  of  the  plaintiffs'  mortgage  had  changed, 
their  interest  as  mortgagees  into  an  absolute  title.  But  a  conveyance 
to  the  consolidated  company,  prior  to  foreclosure,  would  inure  to  the 
benefit  of  the  plaintiffs,  to  the  extent  of  their  mortgage. 

The  complainants  in  the  first  bill  are  entitled  to  an  injunction  against 
all  the  respondents  named  therein  and  in  the  amendment,  restraining 
them  from  any  interference  with  the  complainants'  possession  and  con- 
trol, as  mortgagees,  of  the  real  estate  therein  described,  and  from  any 
resistance  of  the  complainants'  title  to  the  same  to  the  extent  of  the 
trusts  declared  in  the  mortgage  ;  the  injunctioa  to  be  made  perpetual 
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and  without  the  limitation  just  stated,  if  the  interest  and  title  of  the 
complainants  has  or  shall  become  absolute  by  a  legal  foreclosure.  '  The 
second  bill  is  dismissed.  Decree  accordingly. 


FOSDICK  V.   SCHALL. 

Supreme  Court,  United  States,  1878. 

[99  United  States.  235.1] 

ScHALL  leased  cars  to  the  Chicago,  Danville,  and  Vincennes  Rail- 
road. Subsequently  Fosdick  and  Fish,  as  trustees  of  a  mortgage  of 
the  railroad  to  secure  bonds,  filed  a  bill  for  foreclosure  of  the  mort- 
gage. A  receiver  was  appointed  and  the  road  operated  for  some  time. 
During  this  time  Schall  was  paid  an  agreed  rental  by  the  receiver  under 
direction  of  the  court.  The  railroad  was  subsequently  sold  under  decree 
of  court  and  the  cars  returned  to  Schall.  He  then  filed  a  petition  pray- 
ing that  he  be  paid  rental  for  a  period  prior  to  the  appointment  of  the 
receiver,  during  which  he  had  not  been  paid  a-iiy  rental.  The  Circuit 
Court  for  the  Northern  District  of  Illinois  allowed  this  claim,  directing 
the  payment  of  $14,568.75  to  Schall.  It  did  not  appear  from  the 
record  that  there  were  anj'  funds  in  court  to  the  credit  of  the  cause 
except  such  as  arose  from  the  sale  of  the  mortgaged  property.  Fos- 
dick and  Fish  and  certain  bondholders  appealed  from  this  order. 

Mr.  Chief  Justice  Waite.  We  have  no  doubt  that  when  a  court 
of  chancery  is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of 
railroad  pi'operty,  pending  proceedings  for  foreclosure,  the  court  in  the 
exercise  of  a  sound  judicial  discretion  may,  as-  a  condition  of  issuing 
the  necessary  order,  impose  such  terms  in  reference  to  the  payment 
from  the  income  during  the  receivership  of  outstanding  debts  for  labor, 
supplies,  equipment,  or  permanent  improvement  of  the  mortgaged 
property  as  maj',  under  the  circumstances  of  the  particular  case,  ap- 
pear to  be  reasonable.  Railroad  mortgagees  and  the  rights  of  railroad 
mortgagees  are  comparatively  new  in  the  histor}'  of  judicial  proceed- 
ings. They  are  peculiar  in  their  character  and  affect  peculiar  interests. 
The  amounts  involved  are  generally  large,  and  the  rights  of  the  parties 
oftentimes  complicated  and  conflicting.  It  rarely  happens  that  a  fore- 
closure is  carried  through  to  the  end  without  some  concessions  by 
some  parties  from  their  strict  legal  rights,  in  order  to  secure  advan- 
tages that  codld  not  otherwise  be  attained,  and  which  it  is  supposed 

1  The  statement  of  facts  has  been  rewritten,  and  onlj  a  part  of  the  opinion  has 
been  printed.  —  Ed. 
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will  operate  for  the  general  good  of  all  who  are  interested.  This  re- 
sults almost  as  a  matter  of  necessity  from  the  peculiar  circumstances 
which  surround  such  litigation. 

The  business  of  all  railroad  companies  is  done  to  a  greater  or  less 
extent  on  credit.  This  credit  is  longer  or  shorter,  as  the  necessities 
of  the  case  require ;  and  when  companies  become  pecuniarily  embar- 
rassed, it  frequently  happens  that  debts  for  labor,  supplies,  equipment, 
and  improvements  are  permitted  to  accumulate,  in  order  that  bonded 
interest  may  be  paid  and  a  disastrous  foreclosure  postponed,  if  not 
altogether  avoided.  In  this  way  the  daily  and  monthly  earnings,  which 
ordinarily  should  go  to  pay  the  daily  and  monthly  expenses,  are  kept 
from  those  to  whom  in  equity  thej-  belong,  and  used  to  pay  the  mort- 
gage debt.  The  income  out  of  which  the  mortgagee  is  to  be  paid  is 
the  net  income  obtained  by  deducting  from  the  gross  earnings  what  is 
required  for  necessarj-  operating  and  managing  expenses,  proper  equip- 
ment, and  useful  improvements.  Every  railroad  mortgagee  in  accept- 
ing his  securitj-  impliedly  agrees  that  the  current  debts  made  in  the 
ordinary  course  of  business  shall  be  paid  from  the  current  receipts  be- 
fore he  has  anj'  claim  upon  the  income.  If  for  the  convenience  of  the 
moment  something  is  taken  from  what  may  not  improperly  be  called 
the  current  debt  fund,  and  put  into  that  which  belongs  to  the  mortgage 
creditors,  it  certainly  is  not  inequitable  for  the  court,  when  asked  by 
the  mortgagees  to  take  possession  of  the  future  income  and  hold  it  for 
their  benefit,  to  require  as  a  condition  of  such  an  order  that  what  is 
due  from  the  earnings  to  the  current  debt  shall  be  paid  by  the  court 
from-  the  future  current  receipts  before  anything  derived  from  that 
source  goes  to  the  mortgagees.  In  this  way  the  court  will  onlj'  do 
what,  if  a  receiver  should  not  be  appointed,  the  company  ought  itself 
to  do.  For  even  though  the  mortgage  may  in  terms  give  a  lien  upon 
the  profits  and  income,  until  possession  of  the  mortgaged  premises  is 
actuallj-  taken  or  something  equivalent  done,  the  whole  earnings  belong 
to  the  company  and  are  subject  to  its  control.  Galveston  Railro.tid  v. 
Cowdrey,  11  Wall.  459  ;  Oilman  et  al.  v.  Illinois  &  Mississippi  Tele- 
graph Co.,  91  U.  S.  603;  American  Bridge  Co.  v.  Heidelbach, 
94  id.  798. 

The  mortgagee  has  his  strict  rights  which  he  may  enforce  in  the 
ordinary  way.  If  he  asks  no  favors,  he  need  grant  none.  But  if  he 
calls  upon  a  court  of  chancery  to  put  forth  its  extraordinary  powers 
and  grant  him  purely  equitable  relief,  he  may  with  propriety  be  re- 
quired to  submit  to  the  operation  of  a  rule  which  always  applies  in 
such  cases,  and  do  equity  in  order  to  get  equity.  The  appointment 
of  a  receiver  is  not  a  matter  of  strict  right.  Such  an  application 
always  calls  for  the  exercise  of  judicial  discretion ;  and  the  Chancel- 
lor should  so  mould  his  order  that  while  favoring  one,  injustice  is 
not  done  to  another.  If  this  cannot  be  accomplished,  the  application 
should  ordinarily  be  denied. 

We  think,  also,  that  if  no  such  order  is  made  when  the  receiver  is 


132  FOSDICK   V,    SCHALL. 

appointed,  and  it  appears  in  the  progress  of  the  cause  that  bonded 
interest  has  been  paid,  additional  equipment  provided,  or  lasting  and 
valuable  improvements  made  out  of  earnings  which  ought  in  equity 
to  have  been  emplo3-ed  to  keep  down  debts  for  labor,  supplies,  and 
the  like,  it  is  within  the  power  of  the  court  to  use  the  income  of  the 
receivership  to  discharge  obligations  which,  biit  for  the  diversion  of 
funds,  would  have  been  paid  in  the  ordinar}-  course  of  business.  This, 
not  because  the  creditors  to  whom  such  debts  are  due  have  in  law  a 
lien  upon  the  mortgaged  property  or  the  income,  but  because,  in  a 
sense,  the  ofHcers  of  the  company  are  trustees  of  the  earnings  for  the 
benefit  of  the  different  classes  of  creditors  and  the  stockholders ;  and 
if  they  give  to  one  class  of  creditors  that  which  pro[}erly  belongs  to 
another,  the  court  maj',  upon  an  adjustment  of  the  accounts,  so  use 
the  income  which  comes  into  its  own  hands  as,  if  practicable,  to  re- 
store the  parties  to  their  original  equitable  right*.  While,  ordinarily, 
this  power  is  confined  to  the  appropriation  of  the  income  of  the  re- 
ceivership and' the  proceeds  of  moneyed  assets  that  have  been  taken 
from  the  company,  cases  may  arise  where  equity  will  require  the  use 
of  the  proceeds  of  the  sale  of  the  mortgaged  property  in  the  same 
way.  Thus  it  often  happens  that,  in  the  course  of  the  administra- 
tion of  the  cause,  the  court  is  called  upon  to  take  income  which  would 
otherwise  be  applied  to  the  pa3-ment  of  old  debts  for  current  expenses, 
and  use  it  to  make  permanent  improvements  on  the  fixed  propertj-,  or 
to  buy  additional  equipment.  In  this  way  the  value  of  the  mortgaged 
property  is  not  unfrequentlj'  materially  increased.  It  is  not  to  be 
supposed  that  any  such  use  of  the  income  will  be  directed  by  the 
court,  without  giving  the  parties  in  interest  an  opportunity  to  be 
heard  against  it.  Generally,  as  we  know  both  from  observation  and 
experience,  all  such  orders  are  made  at  the  request  of  the  parties  or 
■with  their  consent.  Under  such  circumstances,  it  is  easy  to  see  that 
there  may  sometimes  be  a  proprietj^  in  paying  back  to  the  income 
fi'om  the  proceeds  of  the  sale  what  is  thus  again  diverted  from  the 
current  debt  fund  in  order  to  increase  the  value  of  the  propertj'  sold. 
The  same  may  sometimes  be  true  in  respect  to  expenditures  before 
the  receivership.  No  fixed  and  inflexible  rule  can  be  laid  down  for 
the  government  of  the  courts  in  all  cases.  Each  case  will  necessarily 
have  its  own  peculiarities,  which  must  to  a  greater  or  less  extent  in- 
fluence the  Chancellor  when  he  comes  to  act.  The  power  rests  upon 
tlie  fact  that,  in  the  administration  of  the  affairs  of  the  company,  the 
mortgage  creditors  have  got  possession  of  that  which  in  equity  be- 
longed to  the  whole  or  a  part  of  the  general  creditors.  "Whatever  is 
done,  therefore,  must  be  with  a  view  to  a  restoration  bj-  the  mortgage 
creditors  of  that  which  they  have  thus  inequitably  obtained.  It  fol- 
lows that  if  there  has  been  in  reality  no  diversion,  there  can  be  no 
restoration  ;  and  that  the  amount  of  restoration  should  be  made  to 
depend  upon  the  amount  of  the  diversion.  If  in  the  exercise  of  this 
power  errors  are  committed,,  they,  like  others,  are  open  to  correction 
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on  appeal.  All  depends  upon  a  proper  application  of  well-settled 
rules  of  equity  jurisprudence  to  the  facts  of  the  case,  as  established 
by  the  evidence. 

In  this  case  no  special  conditions  were  attached  to  the  order  ap- 
pointing a  receiver  in  the  Circuit  Court  of  the  United  States ;  and  it 
is  not  contended  that  the  intervenor  has  brought  himself  within  the 
rule  fixed  by  the  State  court,  in  respect  to  the  payment  of  general 
creditors.  He  aslis  to  be  paid  a  rent  for  his  cars ;  but  he  entered 
into  no  express  contract  with  the  company  which  requires  such  a  paj'- 
ment,  and  there  is  nowhere  to  be  found  any  proof  of  an  implied  obli- 
gation to  make  such  compensation.  Two  years  and  more  before  the 
appointment  of  a  receiver  by  the  State  court,  he  contracted  to  sell  his 
cars  to  the  company  at  an  agreed  price,  payable  in  instalments,  secured 
by  what  was  in  legal  effect  a  paramount  lien  upon  the  cars.  Payments 
were  made  according  to  the  contract  until  October,  1874,  when  they 
stopped.  The  cars  remained  in  use  after  that,  not  under  a  new  con- 
tract of  lease,  but  under  the  old  contract  of  sale.  The  price  agreed 
upon  not  having  been  paid  in  full,  the  power  of  reclamation,  which 
was  reserved,  has  been  exercised  and  su^stained.  The  cars  were  not 
included  in  what  was  sold  at  the  foreclosure  sale,  and  consequently 
have  contributed  nothing  directly  to  the  fund  now  in  court  for  distri- 
bution. So  far  as  appears,  no  monej's  growing  out  of  the  receivership 
remain  to  be  applied  on  the  bonded  debt ;  and,  if  there  did,  through 
the  rent  already  paid  by  receiver  Anderson,  full  compensation  has 
been  made  for  all  additions  to  that  fund  by  means  of  the  use  of  the 
cars.  There  is  nothing  to  show  that  the  current  income  of  the  receiver- 
ship or  of  the  company  has  been  in  apy  manner  emplo3'ed  so  as  to 
deprive  this  creditor  of  any  of  his  equitable  rights.  In  short,  as  the 
case  stands,  no  equitable  claim  whatever  has  been  established  upon 
the  fund  in  court.  Prima  facie  that  fund  belongs  to  the  mortgage 
creditors,  and  the  presumption  which  thus  arises  has  not  been  over- 
come. Sehall,  for  the  balance,  his  due,  after  his  own  security  has 
been  exhausted,  occupies  the  position  of  a  general  creditor  only.^ 

1  Compare :  Huidekoper  v.  Locomotive  Works,  99  U.  S.  258 ;  Hale  v.  Frost,  99  TJ.  S. 
389;  Miltenberger  v.  Railway  Co.,  106  U.  S.  286;  Trust  Co.  v.  Souther,  107  U.  S. 
591 ;  Burnhara  v.  Bowen,  111  U.  S.  776  ;  Union  Trust  Co.  v.  Illinois  Railway  Co.,  117 
U.  S.  434 ;  Union  Trust  Co.  v.  Manning,  125  U.  S.  591 ;  St.  Louis,  &c.  Railroad  v. 
Clevelaud,  &c.  Railway,  125  U.  S.  65§  ;  Kneeland  v.  American  L.  &  T.  Co.,  136  U.  S. 
89 ;  Railroad  Co.  v.  Wilson,  138  U.  S.  501  ;  Thomas  v.  Western  Car  Co.,  149  U.  S. 
95  ;  Virginia,  &c.  Coal  Co.  v.  Central  Railroad  Co.,  1 70  U.  S.  355 ;  Southern  Railway 
Co.  0.  Carnegie  Steel  Co.,  176  U.  S.  257;  International  Trust  Co.  v.  T.  B.  Towusend 
Co.,  95  Fed.  Rep.  850  (C.  C.  A.);  First  Nat.  Bank  v.  Ewing,  103  Fed.  Rep.  168.— 
Smith;  Cases  on  Corporations,  1197  n. 
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TH]|   INDOMITABLE. 

Admiralty,  1859. 
[Swabey,  446.] 

This  was  a  cause  of  bottomrj',  opposed  by  the  mortgagee  of  the 
ship  in  possession. 

On  the  1st  of  April  Dr.  Lushington  gave  judgment  as  follows:  — I 
have  delaj-ed  my  judgment  in  this  cause  solely  from  a  wish  that  the 
party  against  whom  the  judgment  will  be  given  should  be  satisfied  that 
mature  consideration  had  been  given  to  tlie  case.  From  the  time  I 
perused  the  papers  I  had  no  doubt  upon  the  material  question  of  fact 
on  which  the  decision  of  the  court  will  turn.  The  principles  upon  which 
the  court  must  proceed  are  acknowledged  upon  all  hands  ;  and  the 
application  of  those  principles  to  the  facts  of  the  case  appeared  and  do 
appear  to  me  equally  clear. 

There  is  one  rule  established  hy  all  authorities :  that  this  court  has 
no  jurisdiction  to  enforce  any  bond  or  obligation  entered  into  by  the 
master  of  a  vessel  unless  it  be  a  bottomry  bond,  of  which  maritime  risk 
is  an  ingredient  essential  to  its  vitality. 

On  the  11th  of  October,  1858,  an  action  of  bottomry  was  entered 
against  this  ship  on  behalf  of  Messrs.  Binny  &  Co.,  of  Madras,  and 
an  appearance  was  given  by  the  mortgagees  in  possession. 

The  history  of  the  ship  is  as  follows  :  —  She  was  originally  the  prop- 
erty of  the  Australian  Auxiliary  Steam  Clipper  Company ;  but  on  tlie 
15th  of  August,  1857,  was  mortgaged  to  the  present  mortgagees  in  pos- 
session. On  the  12th  of  September,  1857,  she  sailed  for  Madras  with 
troops  and  a  cargo.  On  her  outward  voyage  the  master,  at  the  Cape 
de  Verd  Islands,  purchased  fuel  to  the  amount  of  £471,  for  which  he 
drew  a  bill  upon  his  owners.  This  bill  was  dishonored  and  forwarded 
to  Messrs.  Parry  &  Co.,  of  Madras,  for  realization.  On  the  23d  of 
Februarj-,  1858,  the  vessel  reached  Madras,  when  paj-ment  of  the  dis- 
honored bill  was  demanded  of  the  master,  and  legal  proceedings 
threatened.  It  is  not  necessary  for  me  to  recite  in  detail  the  proceed- 
ings at  Madras,  nor  the  circumstances  attendant  upon  the  dealing  with 
the  outward  freight.  They  might  be  very  material  if  the  court  was  in 
a  position  to  entertain  the  consideration  of  them.  I  shall  advert  only 
to  what  I  deem  pertinent  to  my  decision.  The  master,  being  without 
mone}'  or  credit  (I  assume  these  averments  to  be  true),  applied  to 
Messrs.  Binnj^  &  Co.  for  an  advance  of  money  to  paj*  the  dishonored 
bill  and  to  enable  him  to  commence  a  fresh  voj'age.  I  assume,  again, 
that  the  master  was  so  circumstanced  (though  I  give  no  opinion  upon 
it),  that  he  might  have  granted  a  valid  bottomry  bond.  Messrs.  Binny 
&  Co.  advanced  14,710  rupees  to  pay  off  the  bill  and  to  cover  the  dis- 
bursements of  the  ship  at  Madras  and  the  outfit  for  a  voyage  to  Cal- 
cutta ;  and  they  did  so  under  an  agreement  which  is  alleged  to  be  a 
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bottomry  bond.  And  here,  though  I  do  not  mean  to  rely  upon  the  fact 
as  guiding  my  judgment,  I  deem  it  riglit  to  observe  that  this  ship  was 
peculiarly  circumstanced  ;  she  was,  and  the  fact  must  have  been  known 
to  the  mast.er,  mortgaged  at  the  time  she  left  England. 

I  now  come  to  the  consideration  of  the  agreement  which  is  said  to  be 
a  bottomry  bond,  capable  of  being  enforced  in  this  court.  This  agree- 
ment is  dated  22d  of  March,  1858,  and  appears  to  be  an  agreement 
between  the  master  and  Messrs.  Binny  &  Co.  It  begins  by  reciting  all 
the  facts  I  have  already  mentioned,  including  the  advance  of  money 
by  Messrs.  Binny  &  Co.,  and  then  states  stipulations,  or,  as  they  are 
called,  conditions,  to  be  performed  on  the  part  of  the  master.  1st. 
That  the  vessel  shall  be  consigned  to  Messrs.  Jardine  &  Co.,  of  Cal- 
cutta. 2d.  That  the  master  shall  draw  a  bill  upon  them  in  favor  of 
Binny  &  Co.  for  15,000  rupees,  payable  at  thirty  days'  sight.  3d. 
That  the  master  shall  repay  to  Messrs.  Binney  &  Co.,  or  their  agents, 
all  such  monej's  paid  or  disbursed  bj*  them,  by  way  of  premiums,  for 
effecting  insurance  on  the  ship  from  Madras  to  Calcutta,  and  until  the 
ship  shall  take  her  departure  from  Calcutta  on  some  outward  voyage, 
with  interest  at  9  per  cent  up  to  the  time  of  repaj-ment.  This  stipula- 
tion or  condition  introduces  the  consideration  of  the  main  question, 
namely,  whether  this  bond  or  agreement  contains  any  sea  risk.  4th. 
That  the  master  shall  hypothecate  the  ship  for  the  due  payment  of  the 
bill  of  exchange  for  15,000  rupees,  and  of  the  other  sums  and  interest 
aforesaid. 

There  can  be  no~cioubT'as  "EoTB5~taw.  — Thfire.  must  be  a  maritime 

-jjsk  io-fehe  'ngftViiVraKy'y-Tfr-wtMli.tpra  nr|[,  jjij£|iat.  £ai>»w»f  nrnri^rl^'  Then  the 
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•  intention  of  the  parties  that  they  purported  to  agree  thatthereSbould 
be  a  maritime  risk.  Now,  first,  it  is  quite  clear  that  there  is  no  maritime 
risk  directly  stated.  Secondly,  I  agree  that  if  there  were  a  maritime 
risk  directly  stated,  the  mere  fact  that  the  insurance  was  to  be  made  by 
the  lenders  and  paid  for  by  the  borrowers  miglit  not  invalidate  the  bond. 
There  is  one  case  to  that  effect,  I  doubt  if  there  be  more,  and  there  the 
circumstances  were  most  peculiar.  I  refer  to  the  case  of  the  Nelson  ; 
the  objection  was  taken  there,  but  was  not  noticed  in  the  judgment. 
Thirdly,  the  insurance  is  not  limited  to  the  arrival  of  the  ship  at  Cal- 
cutta, but  is  continued  until  the  ship  leaves  Calcutta.  This  stipulation 
appears  to  me  to  negative  all  maritime  risk  on  the  voyage  from  Madras 
to  Calcutta,  and  to  show  clearly  that  the  parties  contemplated  a  transac- 
tion of  a  different  description.  This  construction  is  confirmed  by  the 
rate  of  interest,  which  is  the  common  rate  of  interest,  as  I  believe,  in 
that  part  of  the  world,  and  not  according  to  the  rate  where  maritime 
risk  is  run ;  and,  moreover,  the  interest  is  to  be  continued  until  pay- 
ment. The  intention,  and  so,  I  think,  the  true  interpretation  of  this 
instrument,  is  to  mortgage  the  ship  for- principal,  ordinary  interest  aniL 
insurance,  without  anj'  sea  risk  at  all.  It  is  clear  that  the  Court 
Admiralty  has  no  cognizance  over  such  a  transaction.  <,£  rf ; 
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This  instrument  then  states  the  actual  advance  by  Binny  &  Co.,  and 
the  drawing  of  the  bill  of  exchange  for  15,000  rupees  on  Jardine  &  Co. 
at  thirty  days'  sight ;  and  then  states  the  agreement  o'f  the  master,  that 
■within  thirty-four  days  after  the  arrival  of  the  ship  at  Calcutta  he  will 
pay  the  bill  for  15,000  rupees  and  all  interest,  and  perform  the  other 
conditions  already  recited.  But  not  a  word  is  said  of  maritime  interest 
or  maritime  risk.  True  it  is  that  in  some  cases  the  undertaking  to  pay 
at  a  certain  time  after  the  arrival  of  a  ship  at  a  port  of  destination  may 
show  au  intention  to  include  a  maritime  risk;  but  the  court  must  look 
at  the  whole  instrument,  and  form  its  conclusion  from  a  consideration 
of  all  its  contents.  I  might  add,  that  there  is  not  the  least  intimation 
here  that  the  bill  of  exchange  was  given  as  a  collateral  security^. 

It  is  not  necessary  to  travel  further  into  the  particulars  of  this  case. 
I  found  mj'  judgment  on  the  instrument  itself,  but  I  am  of  opinion  that 
there  are  other  difHculties,  though  I  abstain  from  noticing  them  with 
anj'  minuteness.  For  instance,  that  no  proceedings  on  this  bond  were 
had  at  Calcutta ;  indeed  there  could  hardl3'  have  been  any,  as  the  bond 
specifies  a  further  voyage.  All  this  negatives  a  maritime  risk  between 
Madras  and  Calcutta.  It  has  not  been  contended  that  the  maritime 
risk  extended  to  the  whole  voyage.  Indeed  another  and  a  diiFerent 
security  was,  by  the  indenture  of  the  18th  of  May,  1858,  taken  for 
this  sum  of  15,000  rupees,  which  again  shows  that  the  money  was  not 
due  on  bottomry  at  Madras. 

I  pronounce  against  the  bond. 
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S^CTip-ii  II.  — The  Obligation. 

\     ^;  

\^  ')  'A.   Nature  of  the  Obligation. 

TOLMES   V.   CHANDLES. 
King's  Bench,  167.8. 

[2  Levim,  116.] 

■'    DEgTjipoD  an  Obligation  conditioned  to  perform  all  Covenants  and 

_ConditiQiis,_iajaua.Xnde.aljn:e_of  Mortgage,  where  there  was  a  Proviso, 
that  if  the  Mortgagor_gay  the  Money  at  the  Daj',  that  the  Mortgage 

_should_b£ void;  and  for  Breach  assigns  the  Non-paj-ment  of  the  Money 
at  the  Day  :  Hereupon  the^  Defendant  demurred  ;  and  for  the  Defendant 
It  was  objected,  That  this  was  no  Forfeiture  of  the  Bond,  but  of  the 
Estate,  and  tEat  this  Condition  is  annexed  to  the  Estate  for  the  Benefit 

Tof  the  Mortgager,  in  order  to  have  his  Estate  again  upon  Paj-ment  of 
the  Monej',  but  not  to  oblige  him  to  pay  the  Money.     Of  this  Opinion 

"was  Hale,  but  Twysden  contra,  and  he  cited  the  case  of  Westbrook, 
Hill.  22  Car.  1.  B.  R.  Kot.  116,  to  be  so  adjudged:  upon  which  it  was 
adjourned ;  and  after  another  Day  he  brought  the  Record  of  that  Case 
into  Court ;  whereupon  Hale  changing  his  Opinion,  gave  Judgment  for 
the  Plaintifl:  See  2  "Cro.  281,  and  Yelv.~206",  the  Tilie  Case  and  the  like 
Judgment. 


COOK  V.  BARTHOLOMEW. 

Supreme  Court,  Connecticut,  1891. 

[60  Conn.  24.] 

Carpenter,  J.  This  is  a  suit  for  the  foreclosure  of  a  mortgage, 
with  the  alleged  mortgage  annexed  as  an  exhibit.  The  moi-tgage  is  in 
two  parts  ^-  an  ordinary  deed  for  the  consideration  of  $900,  duly 
executed  to  convey  real  estate,  and  a  condition  thereto  attached, 
of  the  same  date,  and  signed  by  the  grantor,  as  follows:  "The  con- 
dition of  the  within  deed  is  as  follows :  The  said  Bostwick,  for  the 
consideration  named  in  the  within  deed,  covenants  and  agrees  with 
said  Charles  Cook  as  such  conservator,  that  he  will  receive  said 
Sarah  A.  Bostwick  into  his  care  and  keeping  during  the  term  of  her 
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natural  life,  that  he  will  provide  for  all  her  wants  in  a  reasonable  and 
proper  wa)-,  will  provide  her  with  all  needed  food,  drink  and  clothing, 
have  a  room  and  fire  when  needed,  lodging  and  every  necessary  com- 
fort, both  in  sickness  and  health,  and  at  her  decease  give  her  decent 
and  proper  burial,  and  erect  tombstones  at  her  grave,  with  a  suitable 
inscription  thereon,  within  one  year  after  her  decease,  said  tombstones 
to  be  of  a  value  of  not  less  than  fourteen  dollars.  Now,  therefore,  if 
said  Bostwick  shall  well  and  truly  perform  all  and  every  of  the  above 
covenants  and  stipulations  faithfully,  then  this  deed  to  be  void,  other- 
wise to  remain  in  full  force  and  effect  in  law." 

The  complainant  also  alleges  that  the  defendant  Bostwick  subse- 
quently conveyed  his  interest  in  the  premises  to  the  defendant  Jones, 
and  that  Jones  conveyed  his  interest  to  the  other  defendant,  Bartholo- 
mew.    The  defendants  demurred,  and  the  case  is  reserved. 

Whether  the  instrument  sued  on  is  or  is  not  a  mortgage  is  the  prin- 
cipal question  in  the  case.  What  is  a  mortgage?  "  A  mortgage  is  a 
contract  of  sale  executed,  with  power  to  redeem.  .  .  .  The  condition 
of  a  mortgage  may  be  the  payment  of  a  debt,  the  indemnity  of  a 
surety,  or  the  doing  or  not  doing  any  other  act.  The  most  common 
method  is  to  insert  the  condition  in  the  deed,  but  it  may  as  well  be 
done  by  a  separate  instrument  of  defeasance  executed  at  the  same 
time.  ...  A  bond  or  note  is  usually  taken  for  the  debt,  which  is  de- 
scribed in  the  deed,  with  a  condition  that  if  the  debt  is  paid  by  the 
time  the  deed  shall  be  void.  In  such  case  the  mortgage  is  called  a  col- 
lateral security  for  the  debt.  In  like  manner  an  engagement  to  indem- 
nify, or  any  other  agreement,  may  be  described  in  the  mortgage  deed." 
2  Swift's  Digest,  182,  183.  "To  constitute  a  mortgage  the  convey- 
ance must  be  made  to  secure  the  pa3-ment  of  a  debt."  Bacon  v. 
Brown,  19  Conn.  29.  "  A  conveyance  of  lands  by  a  debtor  to  a  credi- 
tor as  a  security  for  the  payment  of  the  debt."  Jarvis  v.  Woodruff, 
22  Conn.  548. 

What  is  a  debt?  "  That  which  is  due  from  one  person  to  another, 
whether  money,  goods  or  services ;  that  which  one  person  is  bound 
to  paj'  to  another  or  to  perform  for  his  benefit;  that  of  which  pay- 
mcTit  is  liable  to  be  exacted  ;  due  ;  obligation  ;  liabilit}-."  Webster's 
Dictionary. 

What  is  this  case?  Ammon  Bostwick  received  S900  from  the  plain- 
tiff, in  consideration  of  which  he  agreed  to  support  Sarah  A.  Bostwick 
during  life,  and  at  her  death  to  bury  her  and  to  erect  a  tombstone 
to  her  memory.  To  secure  the  performance  of  this  agreement  he  exe- 
cuted this  deed,  with  a  condition  that  the  deed  should  be  void  if  the 
agreement  should  be  performed.  He  assumed  a  dutj'  which  may  he 
aptly  described  as  a  debt.  He  executed  a  deed  of  real  estate  as  col- 
lateral security  for  the  performance  of  that  dutj'  —  the  payment  of  that 
debt.  The  obligation  falls  within  an  approved  definition  of  debt,  and 
the  conveyance  is  within  the  legal  definition  of  a  mortgage. 

There  is  no  force  in  the  objection  that  this  cannot  be  a  mortgage 
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because  of  the  difficulty  in  ascertaining  the  amount  of  the  debt,  as 
clear!}'  appears  by  the  definitions.     Of  coarse  there  is  less  certainty 
and  more  inconvenience  in  reducing  an  obligation  of  this  nature  to  a  i 
monej'  valuation  than  there  is  in  computing  the  amount  due  on  an  ordi- ) 
nary  bond  or  note.     Nevertheless  it  may  be  approximately  done  ;  andj 
that  is  sufficient  for  all  the  purposes  of  substantial  justice.     Courts 
never  refuse  to  redress  an  injury  on  account  of  the  difficulty  in  estimat- 
ing the  extent  of  the  injury  in  dollars  and  cents. 

In  this  case  the  age,  health,  general  condition  and  expectation  of 
life  of  Sarah  A.  Bostwick  must  be  known;  add  to  these  the  probable 
cost  of  supporting  her  for  one  year,  and  we  have  the  date  for  a  reason- 
able estimate  of  the  coat  of  supporting  her  through  life.  It  is  a  problem 
of  the  same  nature,  containing  the  same  elements  and  similar  factors, 
with  the  problem  which  the  parties  solved  fourteen  years  ago.  They 
then,  as  it  seems,  fixed  the  outside  limit  at  $900.  The  same  thing  can 
be  done  now  as  well  as  then.  Possibly  $900  ma}'  be  considered  an 
equitable  limit  be^-ond  which  the  plaintiff  may  not  claim  in  this  ease. 
As  other  circumstances  maj-  exist  which  will  materially  affect  the  gene- 
ral question,  we  will  not  consider  the  question  further  on  this  demurrer. 

Regarding  the  conveyance  as  a  mortgage,  as  we  do,  there  is  no 
foundation  for  the  claim  that  an  entry  for  a  breach  of  the  condition  is 
essential.  An  entry  is  essential  when  the  grantor  would  devest  the 
grantee  of  his  title  for  a  breach  of  a  condition.  This  is  an  action  by 
the  grantee,  in  whom  the  title  is,  not  to  enforce  a  forfeiture,  but  to 
foreclose  an  equity  of  redemption,  unless  the  grantor,  within  a  reason- 
able time  allowed  him  therefor,  pays  the  damage  sustained  by  a  breach 
of  his  agreement. 

The  Court  of  Common  Pleas  is  advised  to  overrule  the  demurrer. 

In  this  opinion  the  other  judges  concurred. 


BROWN  V.    COLE. 
Chancery,  1845. 
/  [14  Simm.  427.] 

Bill  to  redeem  a  mortgage  for  a  term  of  j'ears,  made  on  the  1st  of 

April,  1844. 
The  proviso  for  redemption  stipulated  that  the  mortgagee  should  re- 


i 


140  f-^t^-^      LX.J^~^    BUNKER   V.    BARRON.         ~z-A.,-jt_    X^  /UJa^ 

assign  the  mortgaged  premises,  on  being  repaid  the  money  lent,  on 
the  1st  of  April,  1845,  with  interest  in  the  meantime,  by  quarterly 
payments. 

The  mortgagor,  having  had  an  advantageous  offer,  for  the  purchase 
of  the  premises  shortly  after  the  mortgage  was  made,  tendered,  to  the 
mortgagee,  the  amount  of  the  principal,  and  of  the  interest  up  to  the 
1st  of  April,  1845,  together  with  a  re-assignment  of  the  mortgaged 

'^  premises;    but  the  mortgagee  would   neither  accept   the  money  nor 

"'■execute  the  deed :  in  consequence  of  which  the  bill  was  filed. 

I        The  defendant  demurred  to  the  bill  for  want  of  equity. 

•  "  The  Vice  Chancellor  allowed  the  demurrer,  on  the  ground  that  it 
was  contrary  to  the  practice  of  the  court  to  decree  the  redemption  of  » 
mortgage,  before  the  day  appointed  for  that  purpose  had  arrived.^         ' 
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(^        pS'Mc.  62.2]  '^'^-*-**' 


pinion  of  the  court. 


w^Weit  of  Entry,  the  facts  are  stated  in  the  op 

/    Foster,  J.  '  The  plaintiff  claims  that  the  deed  of  January  7,  1868, , 
to  Paine  and  the  bond  back  to  the  same  parties;  constituted  a  mortgage 
of  the  premises,  and  that  the  subsequent  trarsactions  of  February  1, 

"  1875,  between  William  Quint  and  Paine,  extinguished  the  mortgage, 
thereby  letting  in  the  plaintiff's  title  upon  which  he  bases  this  action 
to  recover  possession  of  the  premises. 

tf^     In  view  of  these  facts  and  circumstances  together  with  the  evidence 

'   before  us,  it  is  impossible  to  arrive  at  any  other  conclusion  than  that 

.  it  was  the  intention  of  the  parties  by  their  transactions  of  February  1, 
1875,  to  leave  the  former  security  unaffected,  ^nd  that  the  note  was  not 
intended  as  payment  of  the  debt  due  at  that  time.  There  was  a  change 
in  the  form  of  the  debt,  but  there  was  no  a-ctuEl  payment  of  it.  Thafcia__ 
not  enough  to  affect  the  mortgage.  Notliing  bUt  payment  of  the  debt  or 
its  release  will  discharge  a  mortgage.    Crosby  to.  Chase,  17  Maine,  369j 

^l  Parkhurst  v.  Cuminings,  56  Maine,  159  ;  Ladd  v.  Wiggin,  35  N.  H.  426. 
"  The  mortgage  remains  ajien  until  the  de^  it  was  given  to  secure  is 
satisfied,  and  is  not  affected  bv  a__change  of  the  note,  or  by  giving  a 
(TiTFereirETnslru menF as  evidence  of  the  deStT'     Jones  onTioff.  §  924;^ 
Pomroy  v.  Rice,  16  Pick."?4:       "  : 

1  Compare  :  Borill  v.  Eudle,  1896,  1  Ch.  648.  —  Ed. 
*  Only  one  point  is  printed.  —  Ed. 
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not  be  enlarged  by  a  parol  agreement.  I  think  all  of  the  authorities, 
in  this  State  at  least,  hold  the  time  for  performance  of  every  such 
contract  may  be  extended  by  parol.  Bigelow  v.  Rommelt,  9  C.  E.  Gr. 
115;  Tomkins  v.  Tomkins,  6  C.  E.  Gr.  338;  Maryott  v.  Renton,  6 
C.  E.  Gr.  381 ;  Cox  v.  Bennett,  1  Gr.  165;  Van  Houten  v.  McCarty, 
3  Gr.  Ch.  148 ;  Stryker  v.  Vanderbilt,  1  Dutch.  482 ;  Bell  v.  Romaine,' 
3  Stew.  Eq.  28;  Sliarp  v.  Wyckotf,  12  Stew.  Eq.  376;  Measurall  v. 
Pearce,  4  Atl.  Rep.  678;  Kingj;.  Morford,  Sax.  274;  Stoutenburgh  v. 
Tooikins,  1  Stock.  332 ;  Baldwin  v.  Salter,  8  Paige  473  ;  Lattimore 
rv.  Harsen,  14  Johns.  329. 

I  Again,  the  complainants  say  that  if  the  time  for  performance  of  a 
\ -written  contract  may  be  extended  or  enlarged  by  parol,  some  consider- 
jation  must  be  shown  therefor  before  tlie  court  will  enforce  such  parol 
f'^contract.  The  proposition  thus  stated  is  supported  by  the  authorities. 
-*  Parker  v.  Jameson,  5  Stew.  Eq.  222 ;  French  v.  Griffin,  3  C.  E.  Gr. 
279,  281. 

But  a  court  of  equity  will  sometimes  prevent  parties  from  disregard- 
ing their  promises,  even  when  no  consideration  has  accrued  to  them 
upon  the  making  of  such  promise.  If  a  partj-  asking  the  aid  of  the 
court  waive  strict  performance  of  his  conTTHCtraTTa~nTaEiFpromisesTo 
the  defemlant  upon  whichTR^Tatfenfas  acted  an^  altered'  bis  position^ 
and  it  should  appear  to  the  court  to  work  a  hardship  to  the  defendant 
to  allow  the  complainant  to  withdraw  his  waiver,  a  court  of  equity  "~ 
always  applies  the  doctrine  of  estoppel.  """"    '~^' 

In  such  case,  although  no  consideration  or  benefit  accrues  to  the 
person  making  the  promise,  he  is  the  author  or  promoter  of  the  very 
condition  of  affairs  which  stands  in  his  waj- ;  and  when  this  plainly  ■ 
appears,  it  is  most  equitable  that  the  court  should  say  that  they  shall 
so  stand.  Martin  v.  Righter,  2  Stock.  510;  Church  v.  Florence  Iron 
tVorks,  16  Vr.  133;  Phillipsburgh  Bank  v.  Fulmer,  2  Vr.  55;  King  v. 
Morford,  supra  ;  Huffman  v.  Hummer,  3  C.  E.  Gr.  83,  90 ;  Stryker  v. 
Vanderbilt,  sztpra  ;  Miller  v.  Chetwood,  1  Gr.  Cii.  208  ;  Cox  v.  Bennett, 
1  Gr.  165;  Lee  v.  Kirkpatrick,  1  McCart.  264,267;  Continental  Na- 
tional Bank  v.  National  Bank  Com.,  50  N.  Y.  575  ;  Garrison  v.  Garri- 
son, 5  Dutch.  153.  The  bill  should  be  dismissed  with  costs. 


A^ 
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Paine's  interest  passed  and  became  vested  in  William  Barron,  who 
is  in  possession,  as  the  evidence  discloses,  by  his  agent  or  servant  — 
the  defendant  in  this  suit.  The  rights  of  the  defendant  are  the  same, 
therefore,  as  those  of  the  person  whom  he  represents  by  that  posses- 

gi^n Thjq  fipfinn  f-nnlrl  not  be  maintained  by  the  mortgagor  against  V 

the  mortgagee^orjiis  assignee  in  possession  without  showing  a  satisfac- 
'    tion  of  the  mortgage.     NeithercS^tE^IBFmaintained  by  ihe  grantee  o_f 
"Vjhe^orteagor.  ,  Woods  1;.  Woods,  66  Maine,  206;  Jewett  v.  Hamlin,    " 
\T68  Maine,  172  ;  Rowell  v.  Jewett,  71  Maine,  409.  «(,  , 

Judgment  for  the  defendant. 
Peters,   C.  J.,   DANroETH,   Virgin,   Libbet,  and    Haskell,  JJ.j 
concurred.  .  /    ^_^j 


VAN  SYCKEL  v.  O'HEARN. 
Chancery,  New  Jersey,  1892. 

[50  N.  J.  Eq.  173.] 

Bird,  V.  C.  The  complainants  in  this  case  filed  their  bill  to  foreclose 
a  mortgage  which  was_held  by  the  testatorTin  his  lifetime,  on  lands  in 
>.the  bilL  described.  Thg_bond  wiiich  the  mortgage  was  given  to  secure 
had  been  duejorjmany. years.  The  bill  was  filed  on  the  twenty-fifth 
day  of  November,  1891.  In  the  month  of  March,  1891,  the  then  owner 
of  the  premises  entered  into  negotiations  with  Patrick  O'Hearn,  one 
of  the^defendants,  for  the  sale  to  him  of  the  said  premises.  O'Hearn 
was  willing  to  purchase  the  premises,  provided  the  testator,  who  was 
' ,  tKen  living,  would  not  require  the  payment  of  the  mortgage  which  he 
,  then  held  for  one  year  from  the  1st  of  April  then  next  ensuing.  Both 
parties  to  the  said  negotiations  requested  Mr.  Wyckoff,  a  counsellor 
atlaw  and  intimately  acquainted  with  the  testator,  to^procure  th'e"con- 
sent  of  the  testator  that  the  time  for  payment  of  his  mortgage  should 
be  extended  for  one  year  from  the  1st  of. April,  1891.  He  did  procure 
such  consent.  Thereupon  the  negotiations  for  the  sale  and  purchase 
of  the  premises  were  carried  through. 

There  being  no  doubt  as  to  the  amount  of  money  actually  due  upon 
the  bond  which  the  mortgage  was  given  to  secure,  the  onjy  question  is 
whether  the  complainants  had  a  right  to  commence  their  suit  to  fore- 
close^imnortgage  before  the  expiration  of  the  one  Year  from  the  first 
day  of  April,  1891.  The  complainants  say  that  the  obligation  being 
in  writing  and  under  seal  the  time  for  the  performance  thereof  can- 
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Supreme  Court,  Maine,   1850. 

[31  Me.  246.] 

Motion  for  a  new  trial.  The  testimony  was  too  voluminous  to  be 
reported.  The  following  are  the  principles,  as  announced  by  Howard, 
J.,  upon  which  the  decision  of  the  court  was  made. 

A  mortgage  of  land  can  be  discharged  only  by  payment  of  the  debt' 
secured  by  it,  or  by  a  release. 

A  renewal  of  the  note,  secured  by  such  mortgage,  is  not  such  a  pay- 
ment as  will  discharge  the  mortgage,  unless  so  intended  by  the  parties. ' 

Where  the  mortgagee  takes,  for  the  amount  due  upon'  the  mortgage, 
the  note  of  the  assignee  of  the  mortgagor,  including  annual  interest,  and 
givfes  up  to  such  assignee  the  notes  of  the  mortgagor,  this,  unexplained, 
is  not  to  be  considered  as  a  mere  renewal  of  the  mortgagor's  note,  but 
as  a  substitution  of  a  new  security,  and  is  such  a  payment  as  to 
discharge  the  mortgage. 

■'  If  the  mortgage  debt  has  been  paid,  no  action  can  be  maintained 
Tipon  the  mortgage,  even  though  it  has  not  been  formally  discharged. 


STRODE  V.   PARKER. 

Chancery,  1694.  ^    , 

[2  Fern.  315.] 

The  bill  being  to  foreclose  a  mortgage,  the  interest  by  the  deed  was 
to  be  £5  per  cent  per  annum  and  made  paj-able  half-3-early,  and  if  not 
paid  by  the  space  of  two  months  after  the  time  of  payment,  then  to  pay 
after  the  rate  of  £5  10s.  per  cent  per  annum  for  increase  of  interest,  the 
interest  being  run  greatly  in  arrear ;  the  question  was,  after  what  rate 
.the  interest  should  be  computed  upon  the  redemption  of  the  mortgage. 

The  courTSecreed  interest'to  be  computed  at  tne  rate  or  zo  per  cent" 
per  annum  only,  and  took  a  difference  where  the  interest  was  reserved 
at  £6  per  cent  but  to  be  reduced  to  £5  per  cent  if  paid  half-j-early ; 
there  if  the  party  will  have  the  benefit  of  lowering  or  reducing  the 
interest,  he  must  comply  with  the  times  of  payment ;  and  so  decreed  in 
the  Lord  Halifax's  Case  ;  but  where  the  interest  is  to  be  increased,  if 
not  paid  at  the  day,  that  is  but  in  the  nature  of  a  penalty  and  re- 
iievable  in  equity. 

Quaere  tamen,  for  the  agreement  of  the  parties  seems  to  be  the  same 
■^n  either  case,  and  whether  interest  is  to  be  reduced  upon  compliance 
with  the  times  of  payment,  or  to  be  advanced  in  default  thereof,  seems 
only  to  be  a  difference  in  the  expressing  one  and  the  same  thing. ^ 


POTTER  V.    EDWARDS. 

Chancery,  1856. 

[26  L.  J.  Ch.  468.] 

KiNDEESLET,  V.  C.  It  docs  uot  appear  to  me  that  there  is  any 
contradistinction  of  the  statements  made  by  the  defendant  respecting 
the  facts  of  this  case.  They  are  distinctly  set  forth  in  the  answer,  and 
supported  by  affidavit.  The  intention  of  the  parties,  therefore,  seems 
to  have  been  that  £700  only  was  to  be  advanced,  although  the  mort- 
gage was  to  be  a  security  for  £1,000.  The  security  appeared,  and 
with  justice,  to  be  of  a  questionable  character,  and  the  defendant  in 

1  See  Goodyear  Co.  v.  Selz,  157  111.  186.  — Ed. 
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fact  agreed  to  lend  no  more  than  £700  upon  having  a  mortgage  for 
£1,000,  in  consideration  of  the  risk  and  hazard  attending  the  trans- 
action. The  plaintiff,  however,  thinks  it  consistent  with  justice  now 
to  say,  "  We  will  tender  j'ou  £700,  and  if  you  refuse.it  we  will  stop 
the  interest  and  prove  that  no  more  than  £700  was  actually  paid." 
The  court  has  nothing  to  do  with  the  honesty  of  this  proceeding,  but 
only  to  decide  whether  the  plaintiff  can  succeed  in  his  contention.  It 
has  been  said  that  it  would  be  contrary  to  the  Statute  of  Frauds  to  allow 
parol  evidence  to  contradict  the  plaintiff's  case,  but  it  appears  to  me 
just  the  contrary,  for  it  is  the  plaintiff  who  is  seeking  to  introduce  parol 
evidence  to  vary 'the  written  instrument.  The  deed  appears  to  me  to 
be  exactly  what  the  parties  intended  it  to  be,  that  is,  a  security  for 
£1,000  upon  having  an  advance  of  £700.  It  is  true  that,  in  an  ordi- 
nary case,  where  there  is  a  mortgage  for  £1,000",  and  it  is  proved  that 
£700  only  has  been  advanced,  the  court  will  only  allow  it  to  stand  for 
£700,  but  in  this  case  there  is  uncontradicted  evidence  of  an  arrange- 
ment to  a  different  effect.  I  was  much  struck  with  the  fact,  that  the 
gentleman  who  prepared  the  mortgage-deed  was  not  informed  of  the 
agreement  between  the  parties,  but  there  does  not  appear  to  have  beea 
any  fraud  intended  in  this  respect.  It  would  have  been  better  if  the 
information  had  been  given  because  then  no  attempt  would  have  been 
made  by  the  plaintiff  to  set  up  his  present  case.  My  opinion  is,  that 
the  plaintiff  can  only  be  allowed  to  redeem  upon  payment  of  the  full 
sum  of  £1,000,  and  the  tender  consequently  must  go  for  nothing.  But 
if  I  had  come  to  a  different  conclusion,  I  certainly  should  not  have 
stopped  the  interest  on  account  of  the  tender. 
The  decree  will  be  in  the  usual  terras.^ 


B.    Subsequent  Advances.  ^     y^'Oo/'l-'' 

GORDON  V.  GRAHAM. 

Chancery,  1716. 
[2  Eq.  Cas.  Abr.  598.] 
A  MORTGAGES  to  B.  for  a  Term  of  Years,  to  secure  a  Sum  of  Money 
already  lent  to  A.  as  also  such  other  Sums  as  should  hereafter  be  lent 
or  advanced  to  him.  A.  makes  a  second  mortgage  to  C.  for  a  certain 
Sum,  with  Notice  of  the  first  Mortgage  ;  and  then  the  first  Mortgagee, 
havin<r  Notice  of  the  second  Mortgage,  lends  a  further  Sum,  &c.  Fek 
CowpEU,  Lord  C.  The  second  Mortgagee  shall  not  redeem  the  first 
Mortgage,  without  paying  as  well  the  Money  lent  after,  as  that  lent 

1  See  CampbeU  v.  Tompkins,  32  N.  J.  Eq.  170.  — Ed./ 
10 
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before  the  second  Mortgage  was  made  ;  for  it  was  the  Folly  of  the 
Second  Mortgagee,  with  Notice,  to  take  such  Securit}'.  But  upon  the 
Importunity  of  the  Counsel,  it  was  ordered,  that  the  Master  should 
report  what  Money  was' lent  bv  the  first  Mortgagee  after  he  had  Notice 
of  the  second  Mortgage. 


r^|y 


1 


HOPKINSON    AND    ANOTHEE    V.    ROLT. 

House  of  Lords,  1861. 

[9  Eouse  of  Lords,  514.'J 

The  Lord  Chancellor  (Lord  Campbell).  My  Lords,  this  ap- 
peal raises  a  question  of  great  importance  to  bankers,  and  to  the  mer- 
cantile interests  of  the  countrj'. 

Independentl3'  of  any  particular  agreement  between  these  parties, 
either  express  or  to  be  implied  from  their  dealings,  beyond  what  is  to 
be  found  in  the  written  documents,  I  think  the  question  is  accurately 
as  well  as  tersely  stated  by  Lord  Chancellor  Chelmsford  in  the  judg- 
ment appealed  against,  "  A  prior  mortgage  for  present  and  future 
advances  ;  a  subsequent  mortgage  of  the  same  description ;  each  mort- 
gagee has  notice  of  the  other's  deeds ;  advances  are  made  by  the 
prior  mortgagee  after  the  date  of  the  subsequent  mortgage,  and  with 
full  knowledge  of  it ;  is  the  prior  mortgagee  entitled  to  priority  for  these 
advances  over  the  antecedent  advance  made  by  the  subsequent  mort- 
gagee?" 

The  supposed  decision  of  Lord  Chancellor  Cowper  in  Gordon  v. 
Graham,  is  relied  upon  bj'  the  appellants  as  a  conclusive  authority  in 
their  favor.  But  the  report  of  the  case  in  both  books  is  evidently 
from  the  same  note-taker  ;  and,  as  it  appears  in  both  books,  it  is  very 
meagre,  and  in  some  material  points  certainly  incorrect.  When  the 
registrar's  book  is  examined,  and  the  bill  and  answers  and  directions 
are  considered,  the  facts  of  the  case  are  found  to  be  exceedingly  com- 
plicated; and  I  must  saj",  that  I  do  not  think  that  the  facts  which 
were  there  actually  alleged  and  proved,  are  by  any  means  equivalent 
to  those  which  raise  the  question  before  us. 

I  must  say  that  the  doctrine  seems  to  me  to  be  contrary  to  principle. 
Although  the  mortgagor  has  parted  with  the  legal  interest  in  the  heredit- 
aments mortgaged,  he  remains  the  equitable  owner  of  all  his  interest 

1  The  extract  from  the  opinion  of  Lord  Campbell  here  printed  sufficiently  states  the 
case.  —  Ed. 
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not  transferred  beneficially  to  the  mortgagee,  and  he  maj-  still  deal  with 
his  propertj'  in  any  way  consistent  with  tlie  rights  of  the  mortgagee. 
How  is  the  first  mortgagee  injured  by  the  second  mortgage  being 
executed,  although  the  first  mortgagee  having  notice  of  the  mortgage, 
the  second  mortgagee  should  be  preferred  to  him  as  to  subsequent 
advances.  'Ihe  first  mortgagee  is  secure  as  to  past  advances,  and  he 
is^  notjiindeL-anX-gblJg^L'O'^  to  make  any_ further  advances.  He  has 
_onIyJbQ  tiold  his  hand  when  asked  for  a  further  loan. "  Knowing  the  " 
extent  of  the  second  mortgage,  he  nTay  calculate  that  the  hereditaments 
mortgaged  are  an  ample  security  to  the  mortgagees  ;  and  if  he  doubts 
this,  he  closes  his  account  with  the  mortgagor,  and  looks  out  for  a 
better  securitj-.  The  benefit  of  the  first  mortgage  is  onl^'  lessened  by 
the  amount  of  any  interest  which  the  mortgagor  afterwards  conveys  to 
another,  consistent  with  the  rights  of  the  first  mortgagee.  Thus  far 
the  mortgagor  is  entitled  to  do  what  he  pleases  with  his  own.  The 
consequence  certainly  is,  that  after  executing  such  a  mortgage  as  we 
are  considering,  the  mortgagor,  bj'  executing  another  such  mortgage, 
and  giving  notice  of  it  to  the  first  mortgagee,  may  at  anj'  time  give  a 
preference  to  tiie  second  mortgagee  as  to  subsequent  advances,  and,  as 
to  such  advances,  reduce  the  first  mortgagee  to  the  rank  of  puis?ie 
encumbrancer.  But  the  first  mortgagee  will  have  no  reason  to  com- 
plain, knowing  that  this  is  his  true  position,  if  he  chooses  voluntarily 
to  make  further  advances,  to  the  mortgagor.  The  second  mortgagee 
cannot  be  charged  with  any  fraud  upon  the  first  mortgagee  in  making 
the  advances,  with  notice  of  the  first  mortgage ;  for,  by  the  hypothe- 
sis each  has  notice  of  the  security  of  the  other,  and  the  first  mortgagee 
is  left  in  full  possession  of  his  option  to  make  or  to  refuse  further  ad- 
vances as  he  vaAy  deem  it  prudent.  The  hardship  upon  bankers  from 
this  view  of  the  subject  at  once  vanishes  when  we  consider  that  the 
security  of  the  first  mortgage  is  not  impaired  without  notice  of  a 
second,  and  that  when  this  notice  comes,  the  bankers  have  only  to 
consider  (as  they  do  as  often  as  they  discount  a  bill  of  exchange), 
■what  is  the  credit  of  their  customer,  and  whether  the  proposed  transac- 
tion is  likely  to  lead  to  profit  or  to  loss.  Appeal  dismissed.^ 

1  ^ccorrf.-.  Young  v.  Young,  L.  R.  3  Eq.  801  ;  Bradford  Co.  v.  Briggs,  12  App. 
Cas.  29 ;  Freeman  v.  Laing,  1899,  2  Ch.  355 ;  Shiras  v.  Craig,  7  Cranch,  34 ;  Re 
Haake,  2  Sawy.  23;  Takia  v.  Demantine;  77  Cal.  383;  Boswell  v.  Goodwin,  31 
Conn.  74;  Frye  v.  Bank,  U  111.  367  ;  Brnekmeyer  v.  Browneller,  55  Ind.  4R7  ;  Nelson 
V.  Boyce,  7  J.  J.  Marsh.  401 ;  Wilson  v.  Russell,  13  Md.  494 ;  Ladue  v.  Detroit  Co., 
13  Mich.'  380;  Ward  v.  Cooke,  17  N.J.  Eq.  93;  Farr  v.  Nichols,  132  N.  Y.  327; 
Spader  v.  Lawler,  17  Ohio,  371;  Banks' Appeal,  36  Pa.  170;  McDaniels  v.  Colvin, 
16  Vt.  300.  —  Ed. 
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ACKERMAN   v.    HDNSICKER. 

Court  of  Appeals,  New  York,  1881. 

[85  N.  Y.  46.1] 

Andrews,  J.  The  mortgage  from  Levi,  to  the  plaintiff,  was  given 
to  secure  the  mortgagee,  for  any  indorsements  he  had  made,  or  should 
thereafter  make,  for  the  mortgagor,  or  the  firm  of  Levi  &  Miller,  to 
the  amount  of  $6,000.  It  was  dated  May  2,  1874,  and  was  recorded 
May  3,  1874.  The  first  indorsement  was  made  May  7,  1874,  and  the 
last  October  16,  1874.  The  plaintiff  has  been  compelled  to  pay  the 
indorsed  paper,  and  has  advanced  for  that  purpose  the  sum  of  nearly 
$5,000,  over  and  above  all  payments  made  b}'  the  mortgagor.  This 
action  is  brought  to  foreclose  the  mortgage,  and  the  oply  controversy 
relates  to  the  priority  of  lien  as  between  the  mortgagee  and  judgment 
creditors  of  the  mortgagor,  whose  judgme«ts  were  obtained  subsequent 
to  the  mortgage,  but  prior  to  the  indorsement  b^'  the  plaintiff,  of  some 
of  the  notes,  which  enter  into  and  form  a  part  of  the  mortgage  debt. 

r  The  question  is  whether  the  mortgage  is  a  paramount  lien  to  the 
judgments  as  to  that  part  of  the  mortgage  debt  arising  out  of  indorse- 
ments made  after  the  judgments  were  docketed.  It  is  not  claimed 
thiat  the  plaintiff  had  actual  notice  of  the  judgments  when  he  indorsed 
the  paper,  and  it  is  found  by  the  referee  that  he  never  had  personal 
notice  or  knowledge,  or  any  notice  of  their  existence,  until  after  all  the 
indorsements  had  been  made.  The  judgments  were  docketed  in  the 
county  where  the  mortgaged  premises  were  situated.  If  the  docketing 
of  the  judgments  was  constructive  notice  to  the  plaintiff  of  their  exist- 
ence, then  he  had  notice  of  the  judgments  ;  otherwise  he  had  none. 

There  is  no  question  as  to  the  validity  of  mortgages  to  secure  future 
advances  or  liabilities.  They  have  become  a  recognized  form  of 
security.  Their  frequent  use  has  grown  out  of  the  necessities  of  trade, 
and  their  convenience  in  the  transactions  of  business.     They  enable 

/  parties  to  provide  for  continuous  dealings,  the  nature  or  extent  of 
which  may  not  be  known  or  anticipated  at  the  time,  and  they  avoid 
the  expense  and  inconvenience  of  executing  a  new  securitj*,  on  each 
new  transaction.  It  is  well  known  that  such  mortgages  are  con- 
stantly taken  by  banjis,  and  bankers,  as  security  for  final  balances, 
and  banking  facilities  are  extended,  and  daily  credits  given,  in  reliance 
upon  them.  Mortgages  for  future  advances  have  sometimes  been  re- 
garded with  jealousy,  but  their  validity  is  now  fully  recognized  and 
established.  (Bank  of  Utica  v.  Finch,  3  Barb.  Ch.  294  ;  Truscott  v. 
King,  6  N.  Y.  147 ;  Robinson  v.  Williams,  22  id.  380 ;  Shirras  v. 
Caig,  7  Cranch,  84;  Lawrence  v.  Tucker,  23  How.  [U.  S.]  14;  Leeds 
V.  Cameron,  3  Sumn.  492.) 

There  can  be  no  doubt,  therefore,  that  the  mortgage  in  this  case,  as 
between  the  parties  to  it,  is  a  valid  security  for  the  plaintiflfs  debt.    It 
'  This  case  is  abridged.  —  Ed. 
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is  equally  clear  that  to  prefer  an  intervening  encumbrance  over  the 
claim  of  the  plaintiff,  would  violate  the  understanding  of  the  parties 
to  the  mortgage,  at  the  time  it  was  executed,  for  the  plain  intention , 
was,  that  the  interest  of  the  mortgagor  in  the  land,  as  it  existed  when 
the  mortgage  was  given,  should  be  bound  as  security  for  all  liabilities 
which  the  plaintiff  might  incur  as  indorser,  upon  the  faith  of  the  mort- 
gage. It  could  not  have  been  intended  that  the  plaintiff  should  be 
deprived  of  any  part  of  the  security  of  the  mortgage  for  any  part  of 
the  indorsed  paper.  It  would  have  been  a  clear  breach  of  good  faith 
on  the  part  of  the  mortgagor,  if  he  had,  without  notice  to  the  mort- 
gagee, voluntarily  encumbered  the  land  by  liens  having  priority  of 
the  mortgage,  and  then  applied  to  the  plaintiff  for,  and  procured  fur- 
ther indorsements. 

The  doctrine  that  a  party  who  takes  a  mortgage  to  secure  further 
optional  advances,  upon  recording  his  mortgage  is  protected  against 
intervening  liens,  for  advances  made  upon  the  faith  and  within  the 
limits  of  the  security,  until  he  has  notice  of  such  intervening  lien,  and 
that  the  recording  of  the  subsequent  lien  is  not  constructive  notice  to 
him,  has,  we  think,  been  generally  accepted  as  the  law  of  the  State,  at 
least  since  the  decision  in  Truscott  v.  King.  It  would  not  be  wise, 
under  the  circumstances,  now  to  adopt  the  opposite  view,  even  though 
we  should  regard  it  as  better  supported  by  reason.  It  seems  to  us, 
however,  that  the  doctrine  which  we  have  affirmed  in  this  case  is  most 
consistent  with  equity,  and  establishes  a  rule  which  is  reasonable,  and 
easy  of  application.  The  opposite  rule  imposes  the  burden  of  notice 
and  vigilance  upon  the  wrong  person.  The  party  taking  the  subse- 
quent security  may  protect  himself  by  notice,  and  as  is  said  by  Mr. 
Jarman  in  his  notes  to  Bytherwood's  Conveyancing:  "No  person 
ought  to  accept  a  security  subject  to  a  mortgage  authorizing  future  ad- 
vances, without  treating  it  as  an  actual  advancement  to  that  extent." 

These  views  lead  to  a  reversal  of  the  order  of  the  General  Term  and 
an  affirmance  of  the  judgment  entered  upon  the  report  of  the  referee. 

All  concur.  Order  reversed,  and  judgment  affirmed. 


WEST  V.  WILLIAMS. 

Chancery,  1898. 

[1898,  1  Ch.  488.2] 

Kekbwich,  J.     It  was  necessarily  admitted  on  behalf  of  the  plain- 
tiff that  bis  mortgage  of  December  24,    1895,   must  be  postponed 


ST  V.  WILLIAMS:, 


to  IHat  (M  the  defendaifST  PSilTp  Addison  Williams  and  John  Wil- 
liam Williams,  of  April/zl  1896,  as  regards  the  sum  of  £2,297  then 
advanced  bj'  them,  ancy  sBcli  other  sums  (if  an^')  as  were  advanced  by 
them  on  the  same  sedtifit^'  at  a  later  date  but  before  they  received 
notice  of  the  plaintiffs  mortgage.  It  was  contended  that,  as  regards 
any  sums  advanced  after  the  receipt  of  that  notice,  the  plaintiffs 
mortgage  has  priority- ;  and  in  support  of  this  contention  counsel  relied 
on  the  authority  of  Hopkinson  v.  Rolt.  There  is  much  in  the-  report 
of  tjiat  case  depending  on  the  conduct  of  the  respondent,  the  plead 
ings,  and  the  supposed  authority  of  Gordon  v.  Graham,  which  was 
then  finally'  overruled ;  but  the  point  really  decideSTslSrteflyf  but  accu 
rately,  stated  in  the  first  branch  of  the  head-note  to  the  report,_^ 
which  runs  as  follows:  "  A  first  mortgagee,  whose  mortgage  is  taken^ 
to  cover  what  is  then  due  and  also  future  advances  (within  a  flxedX 
amount),  cannot  claim  the  benefit  of  such  advances  in  priority  over  a  ^ 
second  mortgagee,  of  whose  mortgage  lie  had  notice  at  the  time  of  its  ^ 
execution,  and  before  he  made  these  new  advances."  The  doctrine 
there  laid  down  not  merelj-  has  never  been  questioned  —  which,  of 
course,  it  could  not  be  —  but  has  been  largely  applied  to  cases  of  a 
similar  character.  Neither  in  Hopkinson  v.  Rolt,  nor  in  any  of  th* 
cases  which  have  followed  it,  has  there  been,  so  far  as  I  am  aware,  any 
obligation  on  the  first  mortgagee  (whose  position,  by  reason  of  the 
/  omission  of  the  plaintiff  to  give  notice  of  his  charge,  is  here  filled  by 
the  defendants  Williams)  to  make  further  advances ;  and  in  Hopkinson- 
V.  Rolt  the  mortgage  was  created  in  favor  of  bankers  and  to  secure  a 
current  account.  It  seems  to  me  that,  if  once  you  introduce  the  ele- 
ment of  obligation  to  make  further  advances,  the  authority'  of  Hopkiu' 
son  V.  Rolt  is  inapplicable  ;  and  that  view  is  supported  by  more  than 
one  passage  in  the  speeches  of  the  Lord  Chancellor  (Lord  Campbell) 
and  Lord  Chelmsford  in  the  House  of  Lords.  I  do  not  myself  see  any 
substantial  difference  for  this  purpose  between  a  present  advance  and 
a  covenant  to  make  certain  advances  at  a  future  time  on  which  the 
covenantee  raaj'  maintain  an  action  not  to  be  answered  bj-  a  plea  that 
in  the  meantime  the  mortgagor  has  created  another  charge  on  the  mort 
gaged  premises. 

i     The  plaintiff  therefore  is  entitled  to  no  relief  against  the  (first)  mort- 
jgagees  of  April  2,  1896,  or  the  trustees  of  the  settlement  and  there    ^ 

must  be  judgment  for  them  with  costs.- 

/J    ,  ..mJi.   >»— : —  O 
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C.   Defences  to  Enforcement. 


N 


ATLET  V.  HILL. 
Chancery,  1779. 

[2  Dick.  551.] 

A  MOKTGAGEE  foTecloses,  and,  having  a  bond  as  a  collateral  security, 
brings  an  action  on  the  bond. 

Motion  to  stay  proceedings  at  law  on  the  bond. 

The  Lord  Chancellor  held  that  the  mortgagee  might  proceed  at  law 
on  his  bond,  notwithstanding  he  had  obtained  a  decree  of  foreclosure, 
and  denied  the  motion. 


NEWBOLD  V.  NEWBOLD. 

Chancery,  Delaware,  1825. 

[1  Del.  Ch.  310.1] 

Petition  for  an  Injunction.  —  This  was  a  petition  of  John  Newbold 
£cer  an  ^ny^^no\■^^•n ^  nnnnrm^^^^^cA  by  an  affidavit  of  the  petitioner,  setting 
forth,  as  the  ground  of  the  petition,  the  following  facts,  viz  : 

The  petitioner,  on  the  27th  of  August,  1823,  executed  a  mortgage 
nf  rrrtiin  rnl  nnlnitr  in  Delaware  County,  Pentis)'lvania,  T5~the- 
Farmers'  and  Mechanics'  Bank  in  the  Citj'  of  Philadelphia,  one  of  the 
defendmiTs,  to  secure  th6  aeot  or  $ib,4uO,  payable  with  interest,  on 
or  before  the  twentj'-seventh  day  of  August,  1825.  Accompanying  the 
mortgage  was  the  petitioner's  bond  for  the  same  debt,  wftli  a  warrant  of 
attorney  161:  tbe  confession  oi  lungment.  Tne  Dond  and  mortgage  were 
afterwards  assigned  by  the  Bank  to  the  other  defendants,  Michael 
Newbold,  Thomas  Newbold  and  William  Black,  Jr.,  executors  of 
Thomas   Newbold,  deceased,  by  whom   said  securities  are  now  held. 

The  petition  then  set  forth  that  the  defendants,  Michael  Newbold, 

*  Only  one  point  is  printed.  —  Ed. 
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Thomas  Newbold  and  William  Black,  Jr.,  executors  of  Thomas  New- 
bold,  deo'd,  had  caused  judgments  to  be  entered  upon  the  petitioner's 
aforesaid  bond  in  the  Supreme  Court  of  the  State  of  Delaware  for 
New  Castle  Countj- ;  that  upon  said  judgment  a  writ  oi  fieri  facias 
had  been  issued  and  the  same  had  been  levied  upon  the  before-men- 
tioned real  estate  of  the  petitioner  situated  in  New  Castle  County, 
notwithstanding  the  said  executors  held  for  the  same  debt  a  mortgage 
on  ttfe  tract  of  land  in  Delaware  Countj',  in  the  State  of  Pennsylvania, 
of  a  value  far  more  than  sufficient,  at  a  sheriff's  sale,  to  discharge  the 
said  debt  after  paying  the  prior  liens  upon  it,  which  tract  of  land  the 
said  executors  then  had  in  their  actual  possession  and  were  in  receipt 
of  its  profits. 

The  Chancellor  refused  to  award  the  writ,  and  assigned  the 
following  as  his  reasons  : 

Upon  the  best  consideration  which  I  can  give  to  the  subject,  I  do 
not  think  that  upon  the  case  made  in  the  petition  the  writ  of  injunction 
should  be  ordered. 

It  seems  to  me  to  be  clearly  and  reasonably  settled  that  a  mortgagee 
may  use  all  the  remedies  upon  a  bond  and  mortgage  whicli  the  law 
affords,  at  the  same  time,  and  consequently  any  one  of  them  which  he 
prefers  ;  but  that  he  shall  not  take  a  double  satisfaction  for  the  debt. 
In  Booth  V.  Booth,  2  Atk.  343,  Lord  Hardwicke  says,  "  though  the 
defendant  is  foreclosing  the  equity  of  redemption  here,  3-et  he  is  not 
precluded  from  bringing  an  ejectment  at  law  at  the  same  time,  unless 
there  is  something  very  particular  to  take  it  out  of  the  common  case.'' 
And  Lord  Redesdale,  in  1  Sch.  &  Lef.  176,  states  the  general  rule  to 
be,  that  "  where  a  party  is  suing  in  this  court  he  shall  not  be  allowed 
to  sue  at  law  for  the  same  debt.  But  the  case  of  a  mortgage  is  an 
exception  to  this  rule ;  he  has  a  right  to  proceed  on  his  mortgage  in 
equitj',  and  on  his  bond  at  law  at  the  same  time.''  In  the  case  before 
Lord  Redesdale  there  was  something  "  very  particular,"  (as  Lord 
Hardwicke  said)  which  formed  an  exception  to  the  general  principle, 
but  not  applicable  to  the  present  question.  And  in  3  Johns.  Ch.  Rep. 
331,  Chancellor  Kent  says  it  seems  to  be  generally  admitted  in  the 
books,  that  the  mortgagee  may  proceed  at  law  on  his  bond  or  covenant 
at  the  same  time  that  he  is  prosecuting  his  mortgage  in  chancery. 

If  the  mortgagee  may  thus  proceed,  both  at  law  and  in  equity,  he 
certainly  may  have  the  fruit  of  both,  or  of  either,  so  that  he  does  not 
take  a  double  satisfaction  ;  and  whether  he  proceeds  at  law  on  the 
bond  and  mortgage,  or  at  law  on  the  bond  and  in  equity  on  the  mort- 
gage, the  principle  is  the  same.  Here,  the  mortgagee  is  not  proceeding 
on  the  mortgage.  In  1  Yeates  R.  9,  where  a  suit  was  brought  on  a 
bond  wliich  accompanied  a  mortgage,  the  court  would  not  prevent  the 
plaintiff  from  levying  it  on  what  land  he  pleased. 

Petition  dismissed.- 
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be  in  that  respect  like  a  WelslBurton  v.  Hintrager,  18  id.  348 ; 
inent^would  dffeat.tho  title  ^  y.  B^i-gen,  16  id.  555;  Crow, 
the  notes  recognizes  the  debt.  Hendershott  v.  Ping,  24  id.  134; 
payment.     It  is  to  be  discharge 

fi^''M%^?"  ^" '^°Pl's  ^- Bakeiestion  before  us,  for,  unless  it 
llmt  It  the  collateral  security  or  is,  under  the  law,  no  longer 
Dona,  the  btatute  of  Limitations  trust  stands  as  a  security  for  its 
the  mortgage  as  it  was."  debtor,  Cox,  arrested  the  opera- 

•  5S-Bg-£age  at  bar  the  gi^eRtil  the  remedy  upon  the  indebted- 
EaKl,  has  been  submitted  to  the  jied  of  trust  may  be  enforced  to 
Ihe  condition  upon  which  the  i 

performed,  the  court  is  of  opinited  bv  the  authorities  cited,  and 
lor  possession  as  upon  a  mortgagdeducible  therefrom,  as  to  forbid 

the  same  principles,  that  an  ad- 

;o  pay,  which  suspends  the  opera- 

ieps  alive  the  lien  of  a  mortgage 

CLINTON   COU^^'^'*"  '"•  Cooley  et  al.,  36  Iowa, 

in  principle  fi'om  the  one  before 

Supreme  Co^  barred  but  for  the  suspension 

[37  le  one  case  by  a  new  promise,  in 

Beck,  Ch.  J,    The  facts  upon  v,      a  ^.v.    *•    *  .i    .  tj  .. 

+h;c  «o»a  „-;„„  iu  rr,,      "  based  upon  the  fact  that  Butter- 

this  case  arises  are  these :  Tlve.  (],].       ,       '  ^  .^,.    ^, 

fioi/i  «,,,„«  „„      i  J  >,    ^^^oreclose  the  mortgage  within  the 

nal^were  executed  more  than  ter      ,  ,•    ^■■  <■  °*\   <-     a-      h 

tha  o„;+   K„t  n  L  ,  ■  publication,  notwithstanding  the 

the  suit,  but  Cox,  who  executed   X  •    1    -^   ,      t    ^u  4. 

«!fof«  «,_  _      ca  ■     ^  ^-       .        ,     the  case  just  cited.     In  that  case 
fetate  for  a  sufficient  time  to  take,       ..u    .-       «     A^     *u      ^.^ 
«Mf  ^f  +!,„  ^-        ^  .,     r,       fore  the  time  fixed  by  the  statute, 

out  of  the  operation  of  the  Statu,  .,    .        .  ,  ■ 

deed-or  trust  to  secuxftlhe,,ayme?  "tX'  *'"  ^'T'l  ^'"V^.h" 
--^^^^««%«ge.     Rey.?3673:^"^^''.f  !'  now  hmited      But  the 

to  be  considered  as  a  mortgage.    Tv  '  .1'  ""        V\  f 't    .t 
•  o„o;„»<-  iu    1     J  1.         ,  ,       P       >i  limitation  provided  for  by  the 
against  the  land  barred  by  the  strK/i     f  *u  -a  en      ■ 

c«.,*  J  u    ii  I.  ,  I'd  of  the  non-residence  of  Cox  is 

sented  by  the  case  for  our  decisio      ea  ■     ^  ♦    ti  * 

TT  J      i.     ,  „    ,.    „  sufficient  answer  to  the  argument. 

Under  the  laws  of  this  State  a    i  ^  u  n    .  i      -n    • 

.;.■,    4     1      •,     ,    ^  .      .      ,  ght  by  appellee  s  counsel,  will,  in 

title  to,  lands,  but  is  s  mp  y  a  lien,  u-        t      a  u  u      a 

tu     •   J  T-i.   1  . .  .    .  "^  Iship.     Lands  may  be  purchased 

the  indebtedness  which  is  its  fot  ,.       a      h 

..      .     ,,         ^  „     ,  s  may  rest,  under  the  supposition 

curitym  the  nature  of  alien -oi,,,  ^^^^tute,  and  may  be  subjected 
be  paid  or  discharged,  or  the  in,,^.,basers.  But  the  hardships  in 
bearing  a  lien  for  the  protection  o  ,.  e        ^.u         i-  .•  a 

...  ^  ,.  ,  „  ,  '^^'"""  "lit  fi-otn  the  parties  acting  under  a 
It  is  not  relieved  of  the  duty  of  n      i  •  ?  a 

,,    ,  „„         .        •'        n  reiving  upon  presumptions  and 

that  purpose.     When  the  debt  is       a"    ■     .\     a  u-       X 

^    \  ,  „  '*.     Against  hardships  thus  arising 

may  no  longer  be  enforced,  its  1 

y  rt  upon  the  demurrer  is  reversed, 

her  proceedings  not   inconsistent 

^  .       "^     ■    'L     .   '■<'  Eeversed} 

er,  5-1  Ote  St.  254r — Eu. 
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Thomas  Newbold  and  William  ,  mortgage,  and  nothing  short  of  pay^ 
bold,  dec'd,  had  caused  judgmei^^^_,^^Qj.ti?agee.  JNow  the  reference  to 
aforesaid  bond  in  the  Supreme  -pjjg  mortgage  is  given  to  secure  the 
New  Castle  County  ;  that  upoiijj  ^nd  rendered  of  no  effect  when  the 
had  been  issued  and  the  same  ^^  2  Cox,  123,  it  was  said  by  the  court, 
tioned  real  estate  of  the  petiticija,d  been  a  note  of  hand  instead  of  a 
notwithstanding  the  said  execut,  ^ould  run  against  the  note  and  leave 
on  tl^e  tract  of  land  in  Delaware 

of  a  value  far  more  than  sufflcieQj,^  whether  or  not  the  debt  has  been 
said  debt  after  paying  the  prioijfy^  -^^^q  have  decided  in  the  negative, 
said  executors  then  had  in  theiijjQj.j.g^gg  ^j^g  gjygn  not  having  been 
of  its  profits.  3n  that  the  demandant  have  judgment 

The   Chancellor  refused  to.g 
following  as  his  reasons  : 

Upon  the  best  consideration  

not  think  that  upon  the  case  mad 

sliould  be  ordered.  xTmv         r^rw 

It  seems  to  me  to  be  clearly  at^TY  v.   COX  et  al. 

may  use  all  the  remedies  upon  urt,  Iowa,  1873. 
affords,  at  the  same  time,  and  ci^^  ^ 
prefers ;  but  that  he  shall  not  t 

In  Booth  V.  Booth,  2  Atk.  343,  which  the  only  question  involved  in 
defendant  is  foreclosing  the  f"y^e(\  "f  ^■•"°*^  ^n(\  nnt.pa  \^^}<\  hY-Bnt^pr- 
precluded  from  bringing  an  ejeci  years  prior  to  the  commencement  of 
there  is  something  very  particulthem,'  has  been  a  non-resident  of  the 
And  Lord  Redesdale,  in  1  Sch.  an  action  against  him  upon  the  notes 
be,  that  "  where  a  party  is  suinjte  of  Limitations.  Rev.  §  2745.  A 
to  sue  at  law  for  the  same  debiitjQf.monfiyJs-«nliare©d -by  foreclosure 
exception  to  this  rule ;  he  has  Counsel  agree  that,  in  this  case,  it  ia 
equity,  and  on  his  bond  at  law  als  Butterfield's  remedy  by  foreclosure 
Lord  Redesdale  there  was  somatute?  This  is  the  sole  question  pre- 
Hardwicke  said)  which  formed  En. 

but  not  applicable  to  the  present  mortgage  conveys  no  interest  in,  or 
331,  Chancellor  Kent  says  it  sci  tliereon  for  the  purpose  of  securing 
books,  that  the  mortgagee  may  piandation.  It  is  an  incident  —  a  se- 
at the  same  time  that  he  is  prose(Fthe  debt.  It  survives  until  the  debt 
If  the  mortgagee  may  thus  pibrtgage  is  released.  It  is  a  convoy 
certainly  may  have  the  fruit  of  f  the  debt,  and  as  long  as  that  exists 
take  a  double  satisfaction ;  and  )rotection  or  rendered  ineffective  for 
bond  and  mortgage,  or  at  law  o  discharged  or,  by  operation  of  law, 
gage,  the  principle  is  the  same,  'unctions  terminate,  and  not  before, 
on  the  mortgage.  In  1  Yeates 
bond  wliich  accompanied  a  mort 
plaintiff  from  levying  it  on  what  1  -"/y,  ^'"--c_  -cc~ 
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Gower  v.  Winchester,  33  Iowa,  303  ;  Burton  v.  Hintrager,  18  id.  348  ; 
State  V.  Lake,  17  id.  215  ;  Vannice  v.  Bergen,  16  id.  555  ;  Crow, 
McCreery  &  Co.  v.  Vance,  4  id.  435  ;  Hendershott  v.  Ping,  24  id.  134  ; 
Packard  v.  Kingman,  11  id.  219. 

Tiiese  principles  determine  the  question  before  us,  for,  unless  it 
appears  that  the  debt  is  discharged,  or  is,  under  the  law,  no  longer 
capable  of  being  enforced,  the  deed  of  trust  stands  as  a  security  for  its 
payment.  The  non-residence  of  the  debtor,  Cox,  arrested  the  opera- 
tion of  the  Statute  of  Limitations,  and  the  remedy  upon  the  indelDted- 
ness  still  exists.  The  lien  of  the  deed  of  trust  may  be  enforced  to 
satisfy  tiie  debt. 

These  doctrines  are  so  well  supported  by  the  authorities  cited,  and 
the  conclusion  we  reach  is  so  plainly  deducible  therefrom,  as  to  forbid 
discussion.  We  have  held,  applying  the  same  principles,  that  an  ad- 
mission of  a  debt  and  a  new  promise  to  pay,  which  suspends  the  opera- 
tion of  the  Statute  of  Limitations,  keeps  alive  the  lien  of  a  mortgage 
given  to  secure  the  indebtedness.  Mahon  v.  Cooley  et  al.,  36  Iowa, 
479.  The  case  is  not  distinguishable  in  principle  from  the  one  before 
us.  In  each  the  debt  would  have  been  barred  but  for  the  suspension 
of  the  operation  of  the  statute,  in  the  one  case  by  a  new  promise,  in 
the  other  b\-  non-residence. 

The  argument  of  appellee's  counsel,  based  upon  the  fact  that  Butter- 
field  could  have  brought  an  action  to  foreclose  the  mortgage  within  the 
ten  3-ears,  upon  service  of  process  by  publication,  notwithstanding  the 
non-residence  of  Cox,  is  answered  by  the  case  just  cited.  In  that  case 
an  action  could  have  been  brought  before  the  time  fixed  by  the  statute, 
ten  years,  expired.  Counsel  contend  that  as  ten  years  have  run  in 
which  an  action  could  have  been  brought,  it  is  now  limited.  But  the 
law  does  not  so  provide,  and,  in  the  case  cited,  we  have,  in  effect,  held 
otherwise.  But  in  truth,  the  time  of  limitation  provided  for  by  the 
statute  has  not  expired,  for  the  period  of  the  non-residence  of  Cox  is 
expressly  taken  therefrom.     This  is  a  sufficient  answer  to  the  argument. 

The  conclusion  we  reach,  it  is  thought  by  appellee's  counsel,  will,  in 
this  and  other  like  cases,  work  hardship.  Lands  may  be  purchased 
upon  which  old,  unsatisfied  mortgages  ma3'  rest,  under  the  supposition 
that  they  are  satisfied  or  barred  by  the  statute,  and  may  be  subjected 
to  such  liens  in  the  hands  of  the  purchasers.  But  the  hardships  in 
such  cases  result  not  from  the  law,  but  from  the  parties  acting  under  a 
mistaken  notion  of  their  rigiits,  and  relying  upon  presumptions  and 
protection  not  recognized  by  the  law.  Against  hardships  thus  arising 
courts  can  extend  no  protection. 

The  judgment  of  the  District  Court  upon  the  demui-rer  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion.  Reversed} 

1  Csmpcu^e.:  Kerr-»:-I^dee)sei;-5'l-  Ohc;  St.  254r — -Eu. 
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"WARING  V.   SMITH. 

Chancery,  New  York,  184.7. 
\2Barb.  Ch.  119.1] 

The  Chancellor.  The  case,  therefore,  which  is  presented  by  the 
bill,  is  simply  this :  The  holder  of  a  bond  and  mortgage,  without  aa- 
thorityj'rom  either  of  the  mortajagor^,  ff"ri  wit,|^piT«^  the  knowledge  of 
one  of  them,  a.lt,era  the  conditiop^f , .such  hond  nod  mortgngp,  in  two 
verj'  esseriHai  particulars,  to  their  disadvantage  ;  and  after  the  one  who 
is  informed  of  the  fact  had  declined  to  ratify  the  alteration,  by  a  re- 
acknowledgment,  th£..mortgagee  passes  ofLtke  bond  and  mortgage  as 
valid  and  genuine  securities,  to  secure  the'  repaj'ment  of  a  loan  of 
money  to  himself.  And  the  question  now  to  be  considered  is  this: 
can  the  assiga.eies__of_the_  person  jsthoJiaaJbeea,  guiltj-  of  thjsfraud,  or 
any  other  person  claiming  title  to  the  bond  and  mortgage  under  him, 
or  them,  as  tbe-ass-isuee  thereof,  enforce  the  collection  of  the  mortgage, 
in  a  court  of  equitj',  against  the  mortg''"'pf'  pvt»r|^iaps^  in  the-  htmrfa  of 
the  mortgagors,  or  in  the  hiinds  of  persons  claiming  title  under  such 
mortgagors,  or  either  of  them  ? 

It  was  formerly  lield,  that  the  alteration  of  a  bond,  or  other  sealed 
instrument,  in  a  material  part,  e«gn  by  a  stranger,  without  the  consent 


of  the  party  whose  rights  were  affected  by  such  alteration,  avoided  th^ 

nrfi   N 


^eed.  (Pigott's  case,  11  Coke's  Rep.  27.)  The  modern  and 
'  sensible  rule,  however,  is,  that  such  an  alteration,  if  made  by  a  partj' 
claiming  to  recover  on  such  bond  or  instrument,  or  by  anj'  person 
under  whom  he  claims,  renders  the  deed  void  ;  but  that  an  alteration 
by  a  stranger,  without  *-''^  p.Mi.ify  ^»...>.r..,^p|ij^  ^^  t^p  ^prty  interested, 
will  not  render  the  deed  void,  ^bprp  ^^^ii  iiiiiiln  iili  i  iif  [Im  umin,  mi  il 
originally--esie'tedr«eaa..b(3..aaaairtaii.ued.  (Rees  v.  Overbaugh,  6  Cowen's  > 
Rep.  ^46 ;  Mathis  v.  Mathis,  3  Dev.  &  Bat.  Rep.  60 ;  Henfree  v.  ^ 
Bromley,  6  East,  309.)  I  apprehend,  however,  that  the  burden  of 
proof  in  such  cases,  is  cast  upon  the  party  seeking  to  recover  upon  the 
deed,  to  show  that  the  alteration  was  not  made  by  him,  or  by  those 
under  whom  he  claims,  nor  with  his  or  their  privity  or  consent. 

A  distinction  is  made  between  deeds  which  operate  to  convey  the 
title  to  property,  and  those  which  merely  give  a  right  of  action.  For, 
where  the  legal  title  to  real  estate  passes  to  the  grantee  bj'  the  execu- 
tion "and  delivery  of  a  deed,  "Jj^ji'dv'""^-'"''*'*"'*^''""  ''*'  ^^-^  dnrilj  by  such 
grantee,  will  not  have  the  effect  to  revest  the  title  in  the  grantor,  in 
cases  where  the  Statute  of  Frauds  requires  a>jritten  conveyance^  to 
trai»&fet~^i»32lS  (Doe,  ex  clem.  Berklej'  v.  Archbishop  of  York,  6 
East's  Rep.  86  ;  Mitler  v.  Mainwaring,  Cro.  Car.  397 ;  Maginnis  v. 
McCulloch,  Gilb.  Eq.  Rep.  235;  Morgan  v.  Elam,  4  Yerg.  Rep.. 375; 
Doe,  ex  clem.  Beauland  v.  Hirst,  3  Stark.  Rep.  60 ;  Lewis  v.  Payn,  8 

1  This  case  is  abridged.  —  Ed. 
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Cowen's  Rep.  71.)  In  this  class  of  cases  it  is  held,  that  the  title  to 
the  estate,  which  was  vested  in  the  grantee  bj-  a  genuine  and  valid 
conve3-ance,  remains  in  the  grantee,  although  he  destroys  or  makes 
void  the  deed  itself,  by  a  forgery,  or  by  a  voluntary  cancehneht  of  the 
conveyance  which 'created  that  title.  But  the  deed  itself  is  avoided 
thereby  ;  so  that  the  grantee  cannot  recover  upon  the  covenants  therein, 
nor  sustain  any  suit  founded  upon  the  deed  as  an  existing  and  valid 
instrument. 

The  case  is  much  stronger  against  the  complainant  in  this  State, 
where  the  mortgagor  is,  for  most  purposes,  considered  the  legal  as  well 
as  the  equitable  owner  of  the  mortgaged  premises,  previous  to  fore- 
clbsme  ;  ana  where  a  discharge  oT  the  debt  leaves  the  legal  title  \o  the 
premises  in  the  mortgagor,  or  those  who  have  derived  title  thereto 
under  him,  as  if  no  mortgage  had  ever  been  given.  ,  Rpfr>i-p  t.hr  id"p 
tion  o£-th(^  Revised  Statutes,  it  was  s^pttlpf]  \^y  ti.o  /)»tLith««n*.4A.ia-a.t.^<-o 
that  the  mortgagor  ^s  to_^becon  side  red  a£  the  real  ownerofJJ)fi,Jae, 
of  the  lahd^' Ml'3i^age"3^  except  for  the  mere  pulposes'  of  protecting  the 
mortgagee  as  the  holder  of  a  security  thereon  for  the  payment  of  his 
debt.  .  (See  Runyan  v.  Mersereau,  11  John.  Rep.  634.)  And  the 
Revised  Statutes  have  restricted  the  legal  rights  of  the  mortgagee  still 
further,  by  depriving  him  of  the  power  to  bring  a  suit  to  recover  the 
possession  of  the  mortgaged  premises,  before  a  foreclosure.  The  only 
right  he  now  has  in  the  land  itself,  is  to  take  possession  thereof,  with 
the  assent  of  the  mortgagor,  after  the'  debt  has  become  due  and  pay- 
able, and  to  retain  such  possession  until  the  debt  is  paid.  The  mort- 
gage then  is  here  nothing  but  a  chose  in  action ;  or  a  mere  lien  or 
security  upon  the  mortgaged  premises,  as  an  incident  to  the  debt  itself. 
And  where  the  mortgagee  has  released  or  discharged  his  debt,  by  an 
improper  and  voluntary  alteration  or  destruction  of  the  bond  and  mort- 
gage by  which  it  is  secured,  he  ought  not  to  be  permitted  to  sustain  a 
suit,  in  any  court,  for  the  recovery  of  his  debt,  the  basis  of  which  suit 
must  be  the  securities  thus  voluntaril3'  destroyed  or  made  void. 

N.  F.  Waring,  the  mortgagee,  who  was  guilty  of  the  improper  j£ts 
of  altering  this  bond  and  mortgage,  and  of  THSTTpss Sing* them  off  to  the 
^rtTsTT7f,fir°  ?'-'""iDany7~as"good'''arid  avjiilable  securities,  certainly  would 
not  himself_have  hadjtha  right^-t»-eeme  into  thiscourt  to  foreclose  the 
mortgage.  And  his  assignees  sit  in  the  seat  of  their  assignor,  and  are 
nof^TvErtled  to  any  relief,  against  these  defendants,  which  the  assignor 
himself  could  not  have  claimed.' 

The  decretal  order  of  the  Vice  Chancellor,  which  is  appealed  from, 
is  t/ierefore  right,  and  it  must  be  affirmed  with  costs. 


158  McKAY  V.   FDNK. 

McKAY  V.  FUNK. 
Supreme  Court,  Iowa,  1873,  . 

[37  la   662.] 

Beck,  Ch.  J.  I.  The  appellant  claims  that  the  District  Court  had  not 
jurisdiction  in  the  case  to  proceed  to  1ndp;tnent  pit.hpr  jn  tlm  fnrrrlnniirr 
of  the  mojlgagg  or  on  the  personaTnl-iiiTi  ag-ainst,  the  defendant,,  but 

slouldhave  etoyof^  prpf^ppf^inffaiq  panl;  ppnn  rlpfipn^fipj's  mnlinn       The 

proceedings  are  of  a  double  character  and  object :  1.  To  foreclose  the 
mortgage  and  subject  the  lands  to  the  lien  thereof ;  2.  To  recover 
judgment  against  defendant  personally,  which  ma}-  be  enforced,  for  the 
amount  of  the  debt  remaining  unsatisfied  after  the  sale  of  the  lands 
upon  the  decree  of  foreclosure. 

It  has  been  determined  bj'  this  court  that  the  bankruptcy  of  the 
mortgagor  does  not  defeat  the  jurisdiction  of  the  State  court  to  enter- 
tain a  cause  of  foreclosure  when  the  assignee  has  taken  no  steps  to 
redeem  from  the  mortgage,  and  the  mortgagee  has  not  filed  a  claim  for 
the  debt  secured,  in  the  bankrupt  proceeding  ;  acts  which  are  necessary 
to  give  the  Bankrupt  Court  jurisdiction  over  the  mortgaged  pi'operty. 
Brown  v.  Gibbons,  ante. 

Following  this  decision  we  hold  that  the  District  Court  possessed 
jurisdiction  to  entertain  the  foreclosure  proceeding,  and  by  proper 
decree  order  the  sale  of  the  property,  and  the  application  of  the  pro- 
ceeds to  the  payment  of  the  mortgage  debt.  The  decree  to  that  extent 
is  affirmed. 

II.  The  other  proceedings  in  this  action  looking  to  a  personal  judg' 
ment  against  defendant,  inasmuch  as  they  involved  a  matter  —  a  per- 
sonal debt  against  one  adjudged  a  bankrupt  —  which  was  within  the 
jurisdiction  of  the  Bankrupt  Court,  ought,  under  section  21  of  the  Bank- 
rupt Act,  to  have  been  stayed,  and  nothing  further  done  therein  after 
defendant's  motion  until  the  final  determination  of  the  question  of  the 
bankrupt's  discharge.  Doubtless  it  was  esteemed  by  the  court  below 
that  the  order  staying  execution  fully  complied  with  the  requirements 
of  the  section  of  the  Bankrupt  Act  just  cited  ;  but  it  does  not  so  appear 
to  us.  After  the  motion  was  filed  nothing  ought  to  have  been  done 
further  than  the  entering  of  an  order  staying  proceedings.  But  a  judg- 
ment was  rendered,  which,  however,  was  not  to  be  enforced  by  execu- 
tion until  the  further  order  of  this  court.  The  law  was  not  followed, 
and  the  judgment  against  defendant  personally  was,  therefore,  errone- 
ous, and  must  be  reversed. 

As  it  does  not  appear  that  specific  objection  on  these  grounds  was 
made  to  this  judgment  in  the  court  below,  and  as  the  decree  of  fore- 
closure is  affirmed,  the  reversal  will  be  without  costs. 
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The  defendant  will  pay  all  the  costs  of  this  appeal.  The  cause  will 
be  remanded  for  proper  proceedings  in  harmonj*  with  this  opinion. 

Affirmed  as  to  the  decree  of  foreclosure.  Heversed  as  to  the  per- 
sonal Judgment  against  defendant. 


HARRISON  V.  OWEN. 
Chancery,  England,  1738. 

[1  Atk.  519.] 

This  cause  went  off  to  an  issue,  to  try  whether  certain  mortgages 
were  fairly  cancelled  by  the  mortgagee,  or  whether  they  were  fraudu- 
lentlj'  and  hy  stealth  carried  away  by  the  mortgagor,  and  the  seals 
cut  off  by  him. 

Lord  Chancellor  said  in  this  cause,  that  if  a  mortgagee  cancels  a 
mortgage,  and  it  is  found  so  in  his  possession,  it  is  as  much  a  release  as 
cancelling  a  bond,  but  it  does  not  convey  or  revest  the  estate  in  the 
mortgagor,  for  that  must  be  done  by  some  deed. 


STILLMAN  V.   LOONET. 

STILLMAN  V.   LOONEY. 
Supreme  Court,  Tennessee,  1866. 

[3  Cold.  20.]  / 

Shackelford,  J.,  delivered  the  opinion  of  the  court. 

Tliis  bill  was  filed  on  the  chancer}-  side  of  the  Common  Law  and 
Chancery  Court  at  Memphis,  trr  fnranli"n?  fl  mni'tffag"  e-ypcuted  hy  the 
defendant,  on  thi-ee  lots  in  the  Cify  "^  ^fpn^phis■  which  had  been  duly 
"registered  to  secure  the  pay^""<i  r^  tmn  nnTftsI-Qf__j»2„()Q0  esu-h,  dated 
July  22,  1852,  due  in  twelve  and  twentj'-four  months  from  date, 
payable  at  the  Union  Bank,  indorsed  by  Stillraan  &  Beach.  The 
answer  of  the  defendant  and  the  proof,  shows  the  cnnsjf|pr°<-;,^r.  ft^, 
which  t^ojotog  -wpi-p  PYPPiitpH  yas  Confederate  Treasury  notes.  The 
Chancellor  dismissed  the  bill ;  from  which  the  complamant  has 
appealed. 

It  is  a  well-settled  principle  in  executing  contracts,  if  the  considera- 
tion is  illegal  and  against  public  policy,  the  court  would  not  lend  its 
active  aid  to  enforce  it.  No  rule  of  law  is  more  clearly  defined  and 
settled  than  tl^is,  in  the  American  and  English  Jurisprudence :  3  Head, 
297  and  723;  6  Bing.  174;  10  Bing.  110.  This  court,  held  in  the 
case  of  Overall  v.  Wright,  deceased,  at  Nashville,  December  Term, 
1865,  in  manuscript,  that  an  agreement  to  credit  a  payment  in  Con- 
federate Treasury  Notes,  for  which  Mr.  Wurtz  had  given  his  receipt, 
and  on  the  trial  sought  to  have  credited  on  the  note,  was  no  payment; 
that  Confederate  Treasury  Notes  were  issued  for  an  unlawful  purpose, 
and  in  violation  of  the  laws  of  the  State,  and  Constitution  of  the  United 
States,  and  that  all  contracts  founded  upon  them,  was  illegal,  and  could 
not  be  enforced  through  the  courts.  In  the  case  of  Craig  v.  the  State 
of  Missouri,  the  Supreme  Court  of  the  United  States  held,  a  promissory 
note  given  for  certificates  issued  at  the  Loan  Office  of  Cliariton,  Mis- 
souri, payable  to  the  State  of  Missouri,  under  the  Act  of  the  Legisla- 
ture establishing  Loan  Offices,  was  void,  4  Peters,  410,  the  Act  being 
in  conflict  with  the  Constitution  of  the  United  States. 

In  the  case  under  consideration,  the  notes  were  issued  b}'  an  unlaw- 
ful confederation  of  States,  whose  declared  purpose  was  to  overthrow 
the  Constitution.  The  enfoi'cement  of  all  such  contracts  is  against 
public  polic}'.  The  party  seeking  the  aid  of  the  court  will  be  repelled. 
The  defendant,  not  out  of  any  favor  to  him,  but  because  he  is  such, 
can  allege  and  show  the  illegality  of  the  contract.  -That  being  made 
apparent,  the  legal  consequences  follow. 

There  is  no  error  in  the  decree  of  the  Chancellor.,  and  the  same  is 
affirmed. 
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V.    RAWSON     ET    AL. 

Supreme  Court,  Rhode  Island,  1900. 
[22  R.  I.  123.] 

Bill  in  equity  to  redeem  property  alleged  to  have  been  conveyed  by 
a  trust  in  the  nature  of  a  mortgage.  The  bill  alleged  that  the  com- 
plainant, being  unable  to  pay  its  indebtedness  in  full,  entered  into  an 
agreement  with  R.,  one  of  the  respondents,  for  the  purpose  of  prevent- 
ing a  sacrifice  of  its  property  and  effecting  a  settlement  with  its  credi- 
tors for  20  per  cent,  by  which  arrangement  it  was  to  convey  all  its 
property  to  R.  in  trust ;  that  R.  was  to  carry  on  the  business'  and  pay 
the  creditors  of  A.,  so  far  as  they  would  accept  20  per  cent  of  their 
claims ;  and  upon  repayment  to  R.  by  A.  of  all  moneys  used  to  effect 
such  settlement  and  the  necessary  expenses  incurred,  with  interest  on 
said  amount  and,  the  cost  of  all  permanent  improvements  made  on  the 
property  and  the  further  sum  of  $5,000  as  payment  for  his  services,  R. 
agreed  to  reconvey  all  the  property  to  A. ;  that  A.  conveyed  all  its 
property  to  R.  by  absolute  deed  and  bill  of  sale,  and  R.  executed  an 
agreement,  which  was  not  recorded,  to  reconve3-.  said  propertj'  on  said 
terms  at  the  expiration  of  one  year  from  the  date  of  said  agreement ; 
that  the  value  of  said  property  was  much  greater  than  the  amount 
necessary  to  pay  20  per  cent  of  its  indebtedness  and  the  $5,000  for 
services.  The  bill  alleged  that  R.  thereafter  conveyed  all  said  property 
to  the  X.  corporation,  which  received  the  same  with  notice  of  said 
agreement.  The  bill  averred  an  offer  and  readiness  to  pay  R.  the 
amount  of  money  expended  by  him,  but  alleged  a  refusal  bj'  R.  to 
furnish  any  information  thereof.  The  bill  asked  for  an  accounting, 
and  that  the  complainant  be  permitted  to  redeem  the  property  in 
accordance  with  the  agreement.  Heard  on  demurrer  to  bill,  and 
demurrer  sustained. 

Per  Curiam.  We  do  not  think  that  the  transaction  set  out  in  the 
bill  was  a  mortgage,  as  contended  in  behalf  of  the  plaintiff,  but  that, 
the  corporation  being  insolvent,  it  was  rather  a  scheme  on  its  part  to 
enforce  a  settlement  with  its  creditors  on  its  own  terms.  As  such  it 
was  clearlj'  fraudulent  and  void  as  against  creditors,  and  the  complain- 
ant is  therefore  in  no  position  to  ask  the  intervention  of  the  court. 

The  case  of  Hudson  v.  White,  17  R.  I.  519,  was  not  a  case  of  a 
fraudulent  conveyance,  and  the  statement  alleged  to  be  a  dictum  was 
that  one  not  a  creditor  and  being  neither  grantee  nor  grantor  could  not 
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raise  that  question  as  to  such  a  conveyance.  In  the  present  case 
the  grantor  seeks  to  redeem  from  the  grantee  upon  a  secret  trust 
which  he  claims  operates  as  a  mortgage. 

Demurrer  sustained. 


ir 
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y 


A/"^  Chancery,  Ireland,  1803. 

[1  Sch.  Sf  Left.  176.] 


The  bill  was  filed  by  Schools.  ajui~.wife.  administratrix  of  her 
mother  Elinor  Crigan,  to  foreclose  a  mortgage  made  to  the  intestate. 
The  plaintifi's  wife  having  got  the  titlfcdeeds  of  the  mortgaged 
estate  into  her  possession,  and  being  separatea  trom  ner  husband, 
had  lodged  them  in  the  hands  of  Taylor,  an  attorney  (now  deceased), 
whom  she  had  employed  to  conduct  a  suit  against  her  husband ;  aod 
the  representatives  of  Taylor  alleged  that  they  had  a  lien  on  these 
deeds  for  the  costs  of  such  proceedings,  and  refused  to  give  them  up. 
Schoole  in  the  meantime  was  proceeding  at  law  upon  the  collateral 
security.  Under  these  circumstances,  a  motion  was  now  made  on 
the  part  of  the  defendant  for  an  injunction  to  stay  proceedings  at 
law,  and  that  his  recognizance  might  be  taken  for  the  sum  due  on  the 
foot  of  the  mortgage,  until  the  title-deed  should  be  brought  in  for  the 
purpose  of  reconveying  the  estate. 

LoKD  CHANCEiiiiOE.  The  general  rule  is,  that  when  a  party  is 
suing  in  this  court,  he  shall  not  be  allowed  to  sue  at  law  for  the 
same  debt.  But  the  case  of  a  mortgagee  is  an  exception  to  this  rule; 
he  has  a  right  to  proceed  on  his  mortgage  in  equity  and  on  his  bond 
at  law,  at  the  same  time.  —  So,  the  mortgagor  has  a  right  not  to  be 
obliged  to  pay  the  money  on  his  bond,  if  he  is  in  danger  of  not 
getting  back  his  title-deeds:  the  mortgagee  can  have  nothing  but 
on  condition  of  re-conveying  and  giving  up  the  title-deeds  which  he 
has  received.  I  remember  a  case  where  the  mortgagee  died  without 
any  heir  that  could  be  discovered,  and  the  court  restrained  the  execu- 
tor of  the  inortgagee  from  proceeding  at  law  to  compel  payment  of 
the  money,  there  being  no  heir  who  could  re-convey :  the  money  was 
ordered  into  court  until  the  executor  should  find  the  heir,  and  the 
cause  remained  some  years  in  court,  until  at  last  it  was  thought 
worth  while  to  get  an  act  of  parliament  to-  revest  the  estate,  on  an 
allegation  that  the  heir  could  not  be  found,  and  the  Crown  giving  its 
consent. 
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In  this  case,  Mr.  Schoole  claims  in  right  of  his  wife,  and  he  must 
therefore  answer  for  the  conduct  of  his  wife,  be  it  what  it  may,  and 
for  the  conduct  of  the  attorney  whom  she  employed,  so  far  as  that 
conduct  is  injurious  to  the  defendant.  It  is  evident  that  Schoole  has 
it  not  at  present  in  his  power  to  make  a  re-conveyance,  so  that  if 
he  should  be  allowed  to  recover  the  money  on  the  judgment,  the 
mortgagor  would  be  put  to  great  inconvenience.  Therefore  I  shall 
direct  an  injunction  to  stay  proceedings  at  law,  and  refer  it  to  a 
master  to  take  an  account  of  what  is  due  for  principal,  interest,  and 
costs,  and  the  costs  of  the  proceeding  at  law  (for  I  do  not  think  that 
proceeding  so  unconscientious,  on  the  part  of  Mr.  Schoole  as  to  de- 
prive him  of  his  costs) ;  and  that  the  money  shall  be  paid  into  the 
bank,  to  remain  until  the  title-deeds  are  secured  and  a  re-eonveyance 
can  be  had.     Mr.  Sail  must  pay  the  costs  here  alsa 
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CouBT  OF  Appeals,  New  York,  1872. 

[50  N.  Y.  474.] 

Rapali,o,  J.  The  note  upon  which  the  defendant  is  sued,  as  in- 
dorser,  contains  a  statement  that  the  maker  has  deposited  with  the 
payee,  as  collateral  security,  certain  railroad  bonds,  with  authority 
to  sell  them  without  notice  in  case  of  non-payment  of  the  note ;  and 
it  is  found  as  a  fact  that  these  collaterals  came  to  the  hands  of  the 
plaintiff  when  it  became  the  holder  of  the  note. 

"We  think  that  the  court  below  was  clearly  right  in  holding  that  an 
agreement  to  restore  these  collaterals  to  the  maker,  on  payment  of 
the  note,  is  to  be  implied  from  the  transaction  as  stated  in  the  instru- 
ment itself,  and  that  the  acts  should  be  simultaneous.  The  right  of 
the  maker  to  receive  these  collaterals  when  he  should  pay  the  note 
stood  upon  the  same  footing  as  his  right  to  the  surrender  of  the  note 
itself;  and,  laying  out  of  view  special  cases  of  lost  notes,  it  is  well 
settled  that,  to  constitute  a  valid  demand,  the  note  must  be  produced, 
and  ready  to  be  surrendered  on  payment.  Story  on  Prom.  Notes, 
§§  445,  448,  107;  Smith  v.  Rockwell,  2  Hill,  482;  Edwards  on  Bills, 
503,  504. 

It  would  be  most  unreasonable  to  require  the  maker  to  pay  such  a 
note  in  the  absence  of  the  collaterals,  which  frequently  consist  of 
negotiable  securities,  and  to  trust  to  his  legal  remedies  against  the 
holder  to  recover  them. 
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It  is  found  as  a  fact  that,  at  the  time  payment  of  the  note  waa 
demanded  of  the  maker,  he  defaanded  of  the  notary  presenting  it  a 
return  of  the  collaterals,  and  stated  that  he  was  ready  and  willing  to 
pay  the  note  on  production  of  the  collaterals ;  but-  that  the  notary  did 
not  have  them,  and  the  maker's  refusal  to  pay  was  on  the  sole  ground 
that  the  collaterals  were  not  produced.  Without  any  further  demand, 
and  without  showing  any  tender  or  even  the  production  of  the 
collaterals,  ready  to  be  surrendered,  the  defendant  was  sued  as 
indorser. 

The  case  contains  evidence  sustaining  the  findings,  and  we  think 
the  conclusion  was  correct  that  the  collaterals,  not  being  produced  or 
in  readiness  to  be  surrendered  on  payment  of  the  note,  and  the  refusal 
being  on  that  ground  alone,  the  demand  and  refusal  proved  were 
insufficient  to  charge  the  indorser. 

Judgment  affirmed. 
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CHAPTER  IT. 

THE  POSITION  OF  THE  MOIITGAGEE. 


Section  I.  —  Title. 


A.  Mortgagee  as  Grantee, 

CHISSUM  V.   DEWES. 

Chancery,  1828. 

[5  Russ.  29.] 

The  trustees  of  Great  Dover  Street,  by  lease  dated  the  16th  of 
March,  demised  a  house  to  Dewes  for  the  term  of  fourteen  years,  to 
commence  trom  the  lutn  ot  Uctober,  1812,  at  a  yearly  peppercorn 
rent;  and  in  it  they  covenanted,  that  the  lessors  would  not,  at  the 
expiration  of  the  term,  make  any  claim  on  the  head  landlord  for  any 
benefit  of  renewal.  Dewes,  who  carried  on  the  business  of  an  up- 
holsterer on  the  premises,  deposited  his  lease  with  Dickenson  as  a 
security  for  a  debt. 

A  creditor's  suit  having  been  instituted,  after  Dewes's  death,  for 
the  administration  of  his  assets,  the  lease  of  the  house,  with  the 
good-will  of  the  business  established  in  it,  was,  in  1823,  put  up  for 
sale  under  the  decree  and  with  the  concurrence  of  Dickenson's  ex- 
ecutor. Of  the  term,  only  three  years  and  one  quarter  were  then 
unexpired.  The  lease  and  ths  ^nof^-'^yill  yfpre  sold  for  ,^lVi,Qp.  which 
was  much  less  tnan  tne  amount  of  the,  debt  due-Ja-JJick^jgnn ;  and 
the  money  was  paid  into  court,  to  abide  the  result  of  the  claim  of 
the  equitable  mortgagee. 

On  behalf  of  both  plaintiff  and  defendant  it  was  urged,  that  the 
equitable  pledge  extended  only  to  the  lease,  and  not  to  the  good-will 
of  the  business  carried  on  in  the  premises;  that  the  good-will  had 
been  expressly  included  in  the  sale;  that,  in  fact,  the  greater  part 
of  the  purchase-money  had  been  given  for  the  good-will ;  that,  there- 
fore, it  ought  to  be  referred  to  the  Master  to  determine  what  propor- 
tion of  the  £1000  was  to  be  considered  as  the  purchase-money  of  the 
lease,  and  what  proportion  of  it  as  the  purchase-money  of  the  good- 
will ;  and  that  only  the  former  portion  of  the  fund  ought  to  be  paid 
to  the  equitable  mortgagee. 

The  Master  of  the  Kolls.     The  good-will  of  the  business  is 
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nothing  more  than  an  advantage  attached  to  the  possession  of  the 
house;  and  the  mortgagee,  being  entitled  to  the  possession  of  the 
house,  is  entitled  to  the  whole  of  that  advantage.  I  cannot  separate 
the  good-will  from  the  lease. 


HUGHES  V.   GRAVES. 
Court  of  Appeals,  Kentucky,  1822. 
[1  Lin.  317.] 

OPINION    OF   THE    COUET. 

Palmer,  being  indebted  to  Hughes  in  the  sum  of  $346.27,  to  secure 
the  payment  thereof,  executed  a  mortgage  upon  two  slaves  by  the 
names  of  Fanny  and  Esther;  which  mortgage  was,  in  due  time  and 
in  the  proper  office,  admitted  to  record.  Palmer  afterwards  sold 
Fanny  to  Walker,  and  Esther  to  Graves ;  and  having  failed  to  pay 
the  debt  for  which  they  were  mortgaged,  Hughes  filed  his  bill  against 
Palmer,  Walker,  and  Graves,  praying  for  a  foreclosure  of  the  mort- 
gage, and  a  sale  of  the  slaves,  in  satisfaction  of  his  debt.  The  bill 
was  taken  for  confessed,  at  the  rules  in  the  office  —  the  rule  docket 
not  then  having  been  abolished.  Walker  afterwards  filed  his  answer, 
in  which  he  admits  that  he  purchased  Fannj- ;  but  insists  that  it  was 
without  notice  that  she  was  included  in  the  mortgage.  The  cause  was 
afterwards  set  for  hearing  as  to  Palmer  and  Walker,  and  continued  on 
the  rules  as  to  Graves.  The  court,  on  the  hearing,  pronounced  a 
decree  foreclosing  the  mortgage  and  directing  a  sale  of  the  slave, 
Fannj'.  She  was  accordingly  sold  for  the  sum  of  $325.  Hughes  then 
filed  a  supplemental  bill,  in  which,  after  stating  the  former  bill  and 
the  proceedings  thereon,  he  alleges  that  the  slave,  Esther,  when  pur- 
chased by  Graves,  was  of  little  or  no  value,  being  afflicted  with  a 
malady  of  which  she  afterwards  died ;  and  that  the  slave,  Fanny, 
subsequent  to  the  execution  of  a  mortgage,  had  two  children,  wliich 
were  claimed  by  and  in  the  possession  of  Walker,  under  his  purchase 
from  Palmer,  and  that  he  was  informed  that  Walker  had  sold  and  re- 
moved them  to  places  unknown  ;  and  he  prays  that  they  may  be  (if 
to  be  had)  delivered  up  to  be  sold  in  satisfaction  of  the  residue  of  his 
debt  remaining  unpaid,  or  that  Walker  may  be  compelled  to  pay. 
Walker,  in  his  answer  to  the  supplemental  bill,  controverts  the  un- 
soundness of  Esther,  and  alleges  her  to  be  of  sufficient  value  to  pay 
the  residue  of  the  debt.     He  admits  the  slave,  Fanny,  had  two  children, 
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one  of  which  was  born  before,  and  the  other  after  he  purchased  her, 
and  that  he  sent  them  off  by  an  agent,  who  sold  them  for  $150  ;  but 
states  that  he  is  ignorant  to  whom  they  were  sold,  or  where  they  are, 
and  contends  that  they  are  not  liable  to  the  mortgage  ;  more  especially, 
as  Esther  had  not  been  sold. 

The  cause  came  on  to  be  heard,  and  the  bill,  as  to  Graves,  being 
taken  for  confessed  in  court,  the  rule  docket  having  then  been  abol- 
ished, the  circuit  court  decreed  that  Graves  should  pay  the  balance 
due  to  Hughes,  after  the  sale  of  Fanny,  and  dismissed  the  supple- 
mental bill,  as  to  Walker,  with  costs.  Graves  afterwards  prosecuted  a 
writ  of  error  to  this  court,  and  on  the  ground  that  there  was  a  defect  in 
the  service  of  process,  the  decree,  as  to  him,  was  reversed,  and  the 
cause  remanded,  with  leave  for  him  to  answer.  When  the  cause 
was  remanded,  he  answered,  and  in  his  answer  alleges  that  Esther 
was  laboring  under  a  disease  when  he  purchased  her,  of  which  she 
afterwards  died,  and  insists  upon  his  being  a  purchaser  without  notice, 
etc. 

1.  In  this  situation  of  .the  cause.  Hughes  has  prosecuted  this  writ  of 
error,  and  by  his  assignment  of  error  questions  the  propriety  of  th? 
decree  dismissing  the  supplemental  bill  against  Walker. 

There  can  be  no  doubt  but  the  slave,  Fannj-,  was  liable  to  the  mort- 
gage. Walker  having  been  a  purchaser  without  notice  in  fact  of  the 
mortgage,  is  an  immaterial  circumstance;  for  the  mortgage  having 
been  dulj'  recorded,  the  law  will  presume  notice.  Besides,  the  legal 
title  was  by  the  mortgage  vested  in  Hughes,  and  the  want  of  notice 
onlj'  protects  a  purchaser  against  a  latent  equit3-,  and  not  against  the 
legal  title.  Nor  can  there  be  any  doubt  but  that  the  children  born  of 
Fanny  after  the  execution  of  the  mortgage  are  as  mujih  liable  as  Fanny 
herself  is ;  for  it  is  a  settled  rule,  that  the  offspring  belongs  to  the 
owner  of  the  mother  — partus  sequitur  ventrem  being  a  maxim  of 
the  common  as  well  as  of  the  civil  law  ;  and  as  Walker  has  removed  the 
children  and  sold  them  to  persons  unknown,  so  that  they  cannot  be 
made  specifically  subject  to  the  decree  of  the  court,  he  has  unquestion- 
ably incurred  a  personal  liability,  to  the  extent  of  the  price  he  received 
for  them. 

2.  Esther  is,  beyond  question,  as  much  liable  in  the  hands  of 
Graves,  as  Fanny  and  her  children  are  in  the  hands  of  Walker,  and 
in  proportion  to  her  value,  he  ought,  we  apprehend,  to  contribute  to 
the  payment  of  the  mortgage  debt.  But  the  liability  of  Esther  and 
the  obligation  of  Graves  to  contribute  to  the  payment  of  the  mortgage 
debt  cannot  operate  to  discharge  Walker  from  his  liability.  The 
whole  and  every  part  of  the  property  conveyed  by  the  mortgage  is 
equally  liable  to  the  debt,  and  must  remain  so,  until  the  whole  debt  is 
paid.  The  proportion  in  which  Walker  and  Graves  should  contribute 
to  the  payment  of  the  debt  is  a  matter  to  be  settled  between  them,  but 
cannot  affect  the  liability  of  either  of  them  to  Hughes.  To  him,  they 
must  each  remain  liable  to  the  extent  of  the  value  of  the  property  he 
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maj'  have  received,  until  the  whole  debt  is  paid.  The  d6cr6e,  there- 
fore, disraissiug  the  supplemental  bill  against  Walkerj  is  erroneous, 
and  would  have  been  so,  if  the  decree  against  Graves  for  the  residue 
of  the  debt  which  remains  due  had  still  been  reversed;  for  nothing 
short  of  the  paj-ment  of  the  money  would  be  a  discharge  of  Walker's 
liabilitj-.  Even  a  judgment  at  law  against  one,  where  several  are 
bound  in  the  same  obligation,  will  not  discharge  the  other ;  and  a  for- 
tiori, a  decree,  in  a  case  of  this  sort,  ought  not  to  be  made  to  have 
that  effect.  If  the  cause  had  been  in  a  state  to  be  heard  properlj-  as 
to  Graves,  and  the  value  of  Esther  were  found  to  be  iu  the  same  pro- 
portion to  the  residue  of  the  debt  remaining  unpaid,  as  the  value  of 
Fanny  and  her  children  was  to  that  part  of  the  debt  which  Walker  had 
paid,  the  court  ought,  in  that  case,  to  have  directed  the  residue  of  the 
debt  to  be  paid,  part  by.  Graves ;  and  in  case  of  his  failure,  that  it 
should  be  paid  by  Walker,  if  it  should  not  be  more  than  the 'price 
received  bj'  Walker  for'  the  children  of  Fanny ;  and  if  more  than 
that,  he  should  pay  to  that  extent  only ;  and  such  should  be  the  decree 
entered  when  the  cause  is  remanded.    -  Decree  reversed. 


McMUEPHY  V.   MINOT. 

Supreme  Court,  New  Hampshire,  1827 

[4  N.  H.  251.] 

This  was  an  action  of  covenant  broken  on  an  indenture  made  the 
12th  July,  1811,  by  which  the  plaintiff  demised  to  Seth  Daniels,  a 
certain  tract  of  land  to  hold  during  her  natural  life,  and  the  said 
Daniels  covenanted  with  the  plaintiff  to  pay  her,  on  the  first  day  of 
May,  annually,  a  rent  of  $30. 

The  action  was  brought  against  the  defendant,  as  assignee  of 
Daniels,  for  the  said  rent  from  1st  May,  1817,  to  the  1st  May, 
1825,  and  was  submitted  to  the  decision  of  the  court  upon  the  fol- 
lowing statement  of  facts. 

The  indenture  was  made  as  stated  in  the  declaration,  and  Daniels 
having  entered  under  it,  afterwards  conveyed  all  his  estate  to  one 
Gilman  Dudley,  who,  on  the  3d  April,  1822,  conveyed  the  land  to 
the  defendant  in  fee  and  in  mortgage.  Dudley  remained  in  posses- 
sion and  took  the  profits  until  his  death  in  October,  1822,  and  after 
his  decease  his  administratrix  remained  in  possession,  taking  the 
profits  until  April,  1824.     On  the  16th  April,  1824,  a  tenant  entered 
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upon  part  of  the  land  under  an  agreement  with  the  defendant  to  pay 
rent  to  him  in  case  the  land  was  not  redeemed. 

On  the  23d  April,  1825,  the  administratrix  of  Gilman  Dudley 
conveyed  to  the  defendant  the  right  in  equity  to  redeem  the  land 
mortgaged  as  aforesaid,  and  the  defendant's  said  tenant  has  been  in 
possession  of  the  whole  tract  from  that  time  to  the  commencement  of 
this  action,  on  the  22d  March,  1826. 

All  the  interest  which  the  plaintiff  ever  had  in  the  land  was  an 
estate  for  her  own  life,  and  the  reversion  was  in  Daniels. 

Richardson,  C.  J.  It  has  been  urged  in  behalf  of  the  defendant 
in  this  case  that  the  plaintiff  is  not  entitled  to  recover  anything, 
because  the  rent  was  never  demanded  of  Minot.  -The  law  on  this 
point  is  well  settled.  When  a  lessor  proceeds  for  a  forfeiture  or  to 
enforce  a  penalty  he  must  show  a  demand  of  a  rent  on  the  very  day 
it  was  payable.  But  in  an  action  of  covenant  no  demand  is  neces- 
sary. Remson  v.  Conklin,  18  Johns.  447;  Com.  Dig.  "Rent,"  D.  4; 
Coon  V.  Brickett,  2  N.  H.  Rep.  163. 

We  are  therefore  of  opinion  that  this  objection  to  the  action  can- 
not prevail. 

It  has  also  been  urged  that  this  action  cannot  be  maintained, 
because  the  particular  estate  and  the  reversion  having  become  united 
in  the  same  person,  the  particular  estate  is  merged  and  the  rent  ex- 
tinguished. Had  the  rent  in  this  case  been  incident  to  the  reversion 
it  is  clear  that  this  action  could  not  be  maintained.  York  v.  Jones, 
2  N.  H.  Rep.  454.  But  it  is  well  settled  that  the  rent  is  not  in- 
separably incident  to  a  reversion.  Coke  Litt.  143  and  47  a;  2  Bl. 
Com.   176. 

Rent  may  be  reserved  upon  a  grant  of  a  man's  whole  estate,  in 
which  case  there  can  be  no  reversion. 

The  case  of  Webb  v,  Russell,  7  D.  &  E.  393,  which  has  been  cited 
by  the  defendant's  counsel,  does  not  apply  in  this  case.  It  was  there 
held  that  where  rent  is  incident  to  a  particular  reversion,  when  that 
particular  reversion  is  merged,  the  rent  is  extinguished.  But  in  this 
case  the  rent  was  never  incident  to  the  reversion.  The  plaintiff 
granted  her  whole  estate  reserving  a  rent,  and  she  had  no  reversion 
to  which  it  could  be  incident. 

In  order  to  maintain  this  ground  it  must  be  shown  that  when  he 
who  has  a  reversion  takes  a  lease  of  the  particular  estate  and  cove- 
nants to  pay  rent,  such  rent  is  extinguished  by  the  union  of  the 
particular  estate  and  the  reversion.  But  this  proposition  cannot  be 
sustained  by  any  reason  or  authority,  and  we  are  of  opinion  that  this 
ground  of  defence  fails  altogether. 

But  it  is  further  contended  on  the  part  of  the  defendant  that  being 
only  a  mortgagee  he  cannot  in  any  event  be  held  liable  for  the  rent 
until  he  took  possession  under  the  mortgage,  and  the  case  of  Eaton 
V.  Jaques,  Doug.  455,  is  cited  as  an  authority.  But  that  decision 
has  been  long  questioned,  7  D.  &  E  312,  and  in  1819  the  question 


170  McMURPHT  V.   MINOT. 

'  came  before  all  the  judges  of  England,  and  a  great  majority  were  of 
opinion  that  when  a  party  takes  an  assignment  of  a  lease  by  way  of 
mortgage  as  a  security  for  m«ney  lent,  the  whole  interest  passes  to 
him  and  he  becomes  liable  on  the  covenant  for  the  payment  of  rent, 
though  he  has  never  occupied  or  become  possessed  in  fact.  Williams 
V.  Bosanquet  et.  al.,  1  Brod.  &  Bing.  72. 

In  this  state  it  has  been  repeatedly  decided  that  a  mortgage  in  fee 
vests  in  the  mortgagee  the  whole  legal  estate;  the  necessary  conse- 
quence of  which  seems  to  be  that  such  a  mortgagee  must  be  liable  for 
the  performance  of  covenants  running  with  the  laud.  And  we  think 
in  this  case  the  defendant  is  liable  for  any  rent  that  became  due 
after  his  mortgage  was  executed. 

In  considering  this  case,  the  question  occurred  to  us  whether  the 
liability  of  the  defendant  could  be  affected  by  the  circumstance  that 
the  rent  was  reserved  upon  a  grant  of  the  freehold,  while  the  convey- 
ance to  him  was  in  fee.  But  we  find  that  it  has  been  decided  that 
covenant  will  lie  against  the  assignee  of  part  of  an  estate  for  not  re- 
pairing his  part,  for  it  is  divisible  and  follows  the  land.  Congham 
V.  King,  Cro.  Car.  222;  2  East,  580. 

And  we  are  not  able  to  discover  any  reason  why  he  who  takes  a 
larger  estate  should  not  be  bound  by  a  covenant  running  with  a  less 
estate  which  is  parcel  of  the  larger. 

On  behalf  of  the  plaintiff  it  has  been  argued  that  the  defendant  is 
liable  in  this  action,  not  only  for  the  rent  which  has  become  due  since 
he  became  owner  of  the  land,  but  the  rent  which  became  due  before 
that  time. 

The  cases  which  have  been  cited  by  the  defendant's  counsel  seem 
to  show  that  the  law  is  not  so. 

It  is  another  argument  in  favor  of  the  defendant,  that  when  the 
action  is  against  an  assignee,  it  is  usual  to  allege  in  assigning  the 
breach  of  the  covenant,  that  the  breach  happened  after  the  assign- 
ment. 2  Chitty's  PI.  191 ;  Lilly,  134 ;  Dubois  v.  Van  Orden,  6  Johns. 
105;  Carthew,  177;  ,2  Ventris,  231. 

It  is  said  in  Woodfall,  274  and  838,  that  an  assignee  is  liable  for 
rearrearages  of  rent  incurred  before,  as  well  as  during  his  enjoyment; 
but  he  cites  no  case  in  which  it  has  been  so  decided,  and  offers  no 
argument  in  support  of  the  propositions,  and  we  are  of  opinion  that 
this  is  not  law,  and  there  must  be  judgment  for  the  plaintiff  for  the 
rent  which  has  become  due  since  the  3d  of  April,  1822. 

Judgment  for  the  plaintiff.^ 

1  Compare:  Williams  v.  Bosanquet,  1  Brod.  &  B.  238;  Calvert  v.  Bradley,  16  How. 
580;  Lester  v.  Hardest/,  29  Md.  50  ;  Farmer's  Bk.  v.  Mutual  Co.,  4  Leigh,  69,  accord. 
Aator  V.  Hoyt,  5  Wend.  603;  Eaton  v.  Jaques,  2  Doug.  455,  contra.  — 'Ed, 
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MOORE   &  JANNEY  v.   JONES. 

CiBCuiT  Court,  United  States,  1877. 

[3  Woods  C.  C.  53.] 

Woods,  Circuit  Judge.  The  demurrer  is  well  taken.  The  currency 
act,  Revised  Statutes,  section  5,  139,  declares  that  "  the  capital  stock 
of  each  association  shall  be  divided  into  shares  of  one  hundred  dollars 
each  and  be  deemed  personal  property,  and  shall  be  transferable  on 
the  books  of  the  association  in  such  manner  as  may  be  prescribed 
in  the  by-laws  or  articles  of  association.  Every  person  becoming 
a  shareholder  by  such  transfer  shall,  in  proportion  to  his  shares, 
succeed  to  all  the  rights  and  liabilities  of  the  prior  holder  of  said 
shares." 

Now,  according  to  the  averments  of  the  bill,  Moore  &  Janney 
became  the  transferees  of  the  stock  of  Jones  by  transfer  on  the 
books  of  the  association.  According  to  the  terms  of  the  act  such 
transfer  made  them  stockholders  and  subjected  them  to  all  the  rights 
and  liabilities  of  the  prior  holder  of  the  shares,  among  which  is 
that  shareholders  shall  he  held  individually  responsible  equally 
and  ratably,  and  not  one  for  another,  for  all  contracts  and  engage- 
ments of  such  association  to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addition  to  the  amount  invested 
in  such  shares. 

So  far  as  the  bank  and  the  public  were  concerned,  Moore  &  Janney 
were  the  owners  of  the  stock.  They  were  entitled  to  vote  the  stock 
at  stockholders'  meetings,  to  draw  dividends,  and  to  transfer  the 
stock  to  whom  they  pleased.  The  public  were  advised  by  the  list  of 
stockholders  -kept  in  the  oflBce  where  the  business  of  the  bank  was 
transacted  (see  Rev.  Stat.,  sec.  5210),  that  Moore  &  Janney  were 
shareholders  to  the  amount  of  sixty-five  shares.  By  appearing  on 
the  stock  book  of  the  bank  and  upon  the  list  of  shareholders  required 
to  be  posted  in  the  business  room  of  the  bank,  they  assumed  the  lia- 
bility of  shareholders.  Neither  the  bank  nor  the  public  were  required 
to  take  notice  of  the  private  understanding  between  Moore  &  Janney 
and  the  person  from  whose  name  the  stock  had  been  transferred.  The 
individual  liability  falls  upon  the  person  who  appears  on  the  stock 
book  of  the  bank  by  transfer  to  him  to  be  the  owner  of  the  stock. 
The  law  organizing  the  banks  seems  to  place  it  there.  To  allow  one 
who,  by  inspection  of  the  stock  book,  appears  to  be  a  shareholder 
who  has  allowed  himself  to  be  held  out  by  the  bank  to  the  public  as  a 
shareholder,  to  set  up  secret  arrangements  between  himself  and  the 
real  owner  as  a  defence  to  his  individual  liability  for  the  debts  of 
the  bank,  would  be  to  make  of  no  avail  the  individual  liability  clause 
of  the  currency  act. 

"  It  is  well  settled  that  one  to  whom  stock  has  been  transferred  in 
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pledge  or  as  collateral  security  for  money  loaned,  and  who  appears 
on  the  register  of  the  corporation  as  the  owner  of  the  stock,  is,  in  the 
event  of  the  insolvency  of  the  corporation,  chargeable  as  a  stock- 
holder for  the  benefit  of  creditors."  Thompson  on  Stockholders, 
see.  223;  Adderly  v.  Storm,  6  Hill,  624;  Rosevelt  v.  Brown,  11 
N.  Y.  148;  Matter  of  Empire  City  Bank,  18  N.  Y.  199,  223;  Holyoke 
Bank  v.  Burnham,  11  Cush.  183;  Magruder  v.  Colston,  44  Md.  349; 
Crease  v.  Babcock,  10  Mete.  525,  545;  "Wheelock  v.  Kost,  77  111.  296; 
Pullman  v.  Upton,  96  U.  S.  328. 

Moore  &  Janney,  so  far  as  the  bank  and  the  public  were  concerned, 
were  to  all  intents  and  purposes  shareholders  and  individually  liable 
as  such.     The  demurrer  to  the  bill  must  be  sustained.^ 


B.    Superiority  of  the  Mortgage  Lien. 

BOUTELLE  v.  MINNEAPOLIS   CITY. 

Supreme  Court,  Minnesota,  1894. 
[.■59  Minn.  493.] 

Collins,  J.  Although  counsel  have  made  much  of  this  appeal  in 
briefs  and  by  oral  argument,  a  statement  of  the  undisputed  controlling 
facts  will  show  it  to  be  an  exceedingly  simple  case.  May  11,  1889, 
Fred.  H.  Boardman,  owner  of  two  lots  in  the  citj'  of  Minneapolis, 
mortgaged  them  to  one  Sarah  I.  Hawlej-.  Later  the  city  authorities 
duly  initiated  and  carried  on  proceedings  in  the  manner  prescribed  by 
the  charter  to  widen  the  street  on  which  these  lots  abutted,  a  strip 
along  their  front  three  feet  wide  being  required.  June  26,  1891,  the 
commissioners  duly  appointed  to  appraise  the  damages  for  such  taking 
made  a  report  and  award,  whereby  there  was  awarded  to  said  Board- 
man  as  damages  to  the  lots  the  sum  of  $300.  This  report  and  award 
was  dul^-  confirmed  on  July  24,  1891,  and  the  same  and  the  said  con- 
firmation have  never  been  vacated,  set  aside,  or  modified,  and  none 
of  the  condemnation  proceedings  have  ever  been  annulled  or  vacated. 
In  the  fall  of  1892  the  city  took  possession  of  that  part  of  the  premises 
condemned  and  appropriated  as  aforesaid  for  public  use,  and  has  ever 
since  occupied  the  same  as  a  street  or  highwaj'.  October  28th  of  the 
same  j-ear  a  warrant  for  the  amount  so  ascertained  and  awarded  as 
damages  was  duly  drawn  by  the  city  authorities,  payable  to  Boardman. 
Afterwards  payment  of  the  amount  was  demanded  by  him,  and  refused, 
and  then  the  claim  was  assigned  to  plaintiff. 

Default  having  been  made  in  the  condition  found  in  the  mortgage, 

1  Compare ;  Phene  v.  Gillau,  5  Hare,  1  ;  in  re  MoUer,  8  Ben.  526 ;  Hill  ii.  Eldred,  49 
Cal.  398 ;  Silver  Bk.  u.  North,  4  Johus.  Ch.  370;  Hoppin  v.  Buffum,  9  R,  1. 513.  —  Ed. 
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it  was  foreclosed  by  a  sale  under  the  power  December  5,  1892.  The 
property  as  described  in  the  mortgage  was  purchased  at  the  sale  by 
the  mortgagee  for  the  full  sum  due,  with  all  costs  and  charges.  A 
sheriff's  certificate  of  sale  was  duly  made  and  recorded,  and  no  re- 
demption was  made  from  the  sale  within  the  time  prescribed  for  such 
redemption.  The  object  of  this  action  was  to  recover  the  amount 
awarded. 

By  reference  to  the  charter  provisions  (Sp.  Laws  1881,  ch.  76, 
subch.  10)  it  will  be  s^en  that  the  mortgagee  was  as  much  a  party 
thereto  and  was  bound  thereby  to  the  same  extent,  as  the  mortgagor 
owner.  No  appeal  having  been  taken  from  the  order  of  confirmation 
made  in  July,  1891,  by  the  city  council,  the  proceedings  were  final, 
and  conclusive  on  all  interested  parties.  It  will  also  be  seen  that  on 
appropriating  and  setting  apart  in  the  city  treasury  the  amount  of 
the  award  the  city  became  vested  absolutely  with  the  title  to  the  property 
taken  and  condemned  for  any  and  all  purposes,  and  was  authorized  to 
enter  upon  ftnd  take  possession  of  it.  The  city  council  appropriated 
and  set  apart  the  money  in  the  city  treasurj-^  October  28,  1891,  when 
it  caused  a  warrant  to  be  drawn  for  the  amount  of  the  award.  It  fol- 
lows that  at  that  time  the  property  taken  was  devested  and  released 
from  the  lien  of  the  mortgage,  and  the  mortgagee  had  no  further  claim 
upon  it ;  the  title  had  vested  absolutely  in  the  cit}-,  and  it  was  entitled 
to  and  did  take  possession. 

Undoubtedlj',  the  money  so  appropriated  and  set  apart  became  col- 
lateral security  for  the  payment  of  the  mortgage  debt,  substituted  in 
lieu  of  the  land  taken,  and  it  so  remained  until  the  foreclosure  sale, 
December  5,  1892,  when  the  property  thus  covered  by  the  mortgage 
was  sold  for  the  full  amount  due,  with  costs  and  expenses ;  and  the 
debt  was  thereby  extinguished.  Up  to  this  time  the  mortgagee  had 
two  funds  for  the  security  of  her  debt,  the  amount  of  the  warrant  and 
the  real  estate  on  which  the  mortgage  remained  a  lien.  Eesort  could 
have  been  had  to  either  fund,  and  if  from  either  she  realized  her  debt 
a  lien  upon  the  other  terminated.  That  at  the  foreclosure  sale  the 
premises  were  sold,  and  that  in  the  sheriff's  certificate  they  were 
described  as  in  the  mortgage,  is  of  no  consequence,  for  a  part  had 
been  as  effectually  released,  bj'  operation  of  law,  as  if  a  partial  release 
had  been  formally  executed  and  delivered. 

Order  affirmed. 
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TURNER  V.  MEBANE. 
Supreme  Court,  North  Carolina,  1892. 
[110  jV.  C.  413.] 

Clark,  J.  The  defendant  mortgagor  moved  the  house  from  the 
mortgaged  premises  across  the  road  to  another  tract,  also  belonging 
to  him  but  not  covered  bj"  the  mortgage.  This  certainly  could  not 
impair  the  mortgage  lien  upon  the  house.  If  it  could,  in  these  da^-s 
when  house-moving  machinery-  has  been  so  greatly  perfected,  there 
would  be  a  serious  impairment  of  the  security'  of  all  mortgages  on 
improved  real  estate.  The  Court  decreed  a  sale  of  the  house  in  its 
new  situs  under  the  mortgage,  with  leave  to  the  purchaser  to  remove, 
or  roll  the  building  off  again.  We  can  perceive  no  grounds,  legal  or 
equitable,  upon  which  the  defendant  can  object  to  this.  The  plain- 
tiff does  not  ask  for  more,  and  the  rights  of  third  parties  are  not 
involved. 

It  does  not  appear  that  the  building  was  attached  to  the  freehold, 
and  it  is  unnecessary  to  discuss  the  effect  of  such  attachment  in  this 
case,  if  any.  ^  JVb  error.  .. 


H'glX. 
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RECTOR  OF   CHRIST   CHURCH  v.  MACK. 
Court  op  Appeals,  New  York,  1883. 

[93  N.   Y.  488.] 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  first  judicial  department,  entered  upon  an  order  made  October  28, 
1881,  which  reversed  a  judgment  in  favor  of  defendant  Rhoda  E. 
Mack,  entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  directed  judgment  for  plaintiff  for  the  relief  demanded  in  the  com- 
plaint. 

This  action  was  brought  to  restrain  defendants  from  obstructing  the 
light  and  air  from  the  windows  of  plaintiff's  church  edifice,  adjoining 
a  lot  owned  by  said  defendant,  Rhoda  E.  Mack.  Plaintiff  was  formerly 
owner  of  said  lot,  which  was  subject  to  a  mortgage  given  to  one  Bell. 
It  conve3-ed  the  same  to  defendant  John  Mack,  subject  to  the  mort- 
gage which  the  grantee  assumed  and  agreed  to  pay.  By  the  deed  an 
easement  was  reserved  of  light  and  air  to  the  grantor's  churcli  so  long 
as  its  premises  were  used  for  church  purposes.  Mack  conveyed  to  a 
third  person,  who,  on  the  same  day,  conveyed  to  Rhoda  E.,  wife  of 
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said  John  Mack.  Her  deed  was  made  subject  to  the  Bell  mortgage, 
but  contained  no  assumption  of  the  same  by  her.  The  holder  of  the 
mortgage,  at  the  request  of  defendants  herein,  foreclosed  the  mort- 
gage by  suit ;  plaintiff  was  made  a  party  defendant  therein.  Judgment 
of  foreclosure  in  the  ordinary  form  was  entered,  and  upon  the  sale 
under  it  Mrs.  Mack  became  the  purchaser  and  received  the  referee's 
deed.  Mrs.  Mack  thereafter  erected  a  fence  upon  her  lot,  which  cut 
off  the  light  from  the  basement  windows  of  plaintiff's  church. 

Finch,  J.  It  is  conceded  that  a  purchase  under  the  foreclosure  of 
the  Bell  mortgage  would  have  given  to  a  stranger  to  the  title  an  owner- 
ship discharged  of  the  plaintiff's  easement.  That  the  same  result 
attends  the  purchase  by  Mi-s.  Mack,  notwithstanding  her  relation  to 
the  property,  follows  from  the  reason  upon  which  the  conceded  rule  is 
founded.  The  statute  provides  that  the  deed  given  in  pursuance  of  a 
sale  on  foreclosure  shall  vest  in  the  purchaser  "  the  same  estate  (and 
no  other  or  greater)  that  would  have  vested  in  the  mortgagee  if  tlie 
equity  of  redemption  had  been  foreclosed,"  and  further  declares  that 
such  deeds  shall  be  as  valid  as  if  executed  by  the  mortgagor  and  mort- 
gagee. The  construction  to  be  put  upon  these  two  provisions  was  early 
Settled  in  this  court.  Brainard  v.  Cooper,  10  N.  Y.  358 ;  Packer  v. 
The  Roch.  &  Syracrtse  R.  R.  Co.,  17  N.  Y.  287.  In  the  last  of  these 
cases  it  was  said  that  where  legal  title  is  concerned,  a  mortgage,  which 
for  many  other  purposes  is  a  mere  chose  in  action,  is  a  convej'anee  of 
the  land ;  that  the  interest  remaining  in  the  mortgagor  is  an  equity, 
and  that  the  foreclosure  cats  off  and  extinguishes  that  equity,  and 
leaves  the  title  conveyed  by  the  mortgage.  It  was  added  that  such 
was  precisely  the  effect  of  a  strict  foreclosure,  and  that  in  construing 
the  statute  its  two  clauses  were  to  be  read  in  harmony.  It  was,  there- 
fore, decided  that  when  the  act  sa^-s  the  master's  deed  "  shall  have  the 
same  validitj'  as  if  executed  by  the  mortgagor  it  is  not  to  be  taken  thai; 
the  purchaser  is  to  be  considered  as  holding  under  the  mortgagor  by 
title  subsequent  to  the  mortgage  in  a  sense  which  would  subject  him  to 
the  effect  of  the  mortgagor's  acts  intermediate  the  mortgage  and  the 
foreclosure."  While  it  is  clearly  the  modern  doctrine  that  the  mort- 
gagee has  by  virtue  of  his  mortgage  no  estate  in  or  title  to  the  land,  or 
the  right  of  possession  before  or  after  the  mortgage  debt  becomes  due 
(Ten  Eyck  v.  Craig,  62  N.  Y.  421),  and  only  acquires  such  title  by 
purchase  upon  the  foreclosui-e  sale,  yet  the  character  and  extent  of  his 
title  so  acquired  is  described  in  the  statute  bj-  a  reference  to  the  old 
rule  and  the  old  practice,  when  the  mortgagor's  right  could  be  fitly 
termed  an  equity  of  redemption  which  could  be  foreclosed,  leaving  an 
absolute  estate  in  the  mortgagee.  The  effect  of  the  foreclosure  deed, 
therefore,  as  determined  by  the  statute,  is  to  vest  in  the  purchaser  the 
entire  interest  and  estate  of  mortgagor  and  mortgagee  as  it  existed  at 
the  date  of  the  mortgage,  and  unaffected  by  the  subsequent  encum- 
brances and  conveyances  of  the  mortgagor*  And  thus,  while  the  plain- 
tiff corporation  held  title  to  the  Mack  lot,  they  held  it  subject  to  the 
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Bell  mortgage  and  to  the  absolute  title  into  which  that  mortgage  might 
ripen  by  a  foreclosure  and  sale.  When  thej-  sold  to  Mack,  reserving 
an  easement  in  the  lot  for  light  and  air  to  their  adjoining  windows, 
they  held  their  easement,  and  Mack  held  his  ownership,  still  subject  to 
the"  Bell  mortgage  and  the  absolute  title  into  which  it  might  be  turned. 
Mack  had  assumed  the  payment  of  the  Bell  mortgage,  but  conveyed 
through  a  third  person  to  his  wife,  subject  to  that  mortgage,  but  with- 
out any  liability  for  its  payment  assumed  by  her.  Upon  its  foreclosure 
she  became  the  purchaser  and  took  the  deed.  That  vested  in  her, 
under  the  statute  provision,  the  title  of  the  mortgagor  and  mortgagee 
unaffected  by  the  intermediate  acts  of  the  mortgagor  and  those  succeed- 
ing to  his  interest,  unless  there  be  something  in  her  position  which 
subjects  her  to  a  different  rule. 

The  statute  allowed  her  to  be  a  purchaser,  and  in  determining  the 
effect  of  the  foreclosure  deed  its  terms  draw  no  distinction  among  pur- 
chasers. It  does  not  discriminate.  Whoever  may  lawfully  purchase 
becomes  the  purchaser  whose  title  is  described  and  determined,  and  we 
have  no  warrant  in  the  facts  to  take  Mrs.  Mack  out  of  the  statutory 
protection. 

The  argument  of  the  General  Term,  and  of  the  learneu  counsel  for 
the  respondent  on  this  appeal  were  both  aimed  at  the  result  of  convert- 
ing her  purchase  into  a  mere  pa3-'ment  and  discharge  of  the  mortgage 
lien,  and  her  deed  into  a  release  of  the  encumbrance.  The  General 
Term  reached  the  result  b^-  a  disregard  of  the  first  clause  of  the  statute 
declaring  the  effect  of  the  deed,  and  what  seems  to  us  a  misinterpreta- 
tion of  tl^e  second  clause.  In  brief  the  reasoning  was  that  the  deed  was 
to  be  equivalent  to  one  made  by  the  mortgagor  and  mortgagee ;  that 
the  mortgagor  had  already  convej-ed  and  his  title  encumbered  by  an 
after  constituted  easement  had  reached  Mrs.  Mack  ;  that  she  could  not 
be  said  to  purchase  what  she  already  had ;  that  so  her  deed  was  only 
equivalent  to  one  made  bj-  the  mortgagee,  and  he'  having  no  title, 
but  merely  a  lien,  the  foreclosure  deed  operated  only  as  a  release  to 
Mrs.  Mack,  however  it  might  operate  as  to  a  stranger.  We  deem  this 
reasoning  defective  in  two  respects.  It  construes  the  statute  to  trans- 
fer the  mortgagor's  title  as  it  stood,  not  at  the  date  of  his  mortgage, 
but  burdened  with  its  after  encumbrances  and  limitations,  imposed  by 
him  or  his  grantees  ;  and  it  assumes  what  is  not  true,  that  Mrs.  Mack 
already  had  the  entire  title  of  the  mortgagor,  and  so  could  take  noth- 
ing from  him,  but  only  the  right  of  the  mortgagee.  The  mortgagor 
had  the  absolute  title  encumbered  only  by  the  aortgage.  That  title  he 
transferred  to  the  church,  but  when  the  Mter  conveyed  to  Mack  it 
reserved  an  easement  or  servitude,  and  so  parted  with  less  than  it  re- 
ceived from  the  mortgagor.  This  title  Mrs.  Mack  took  and,  therefore, 
did  not  get  the  entire  interest  which  the  mortgagor  himself  had.  There 
was  something  which  she  had  not  got ;  which  by  a  foreclosure  of  the 
Bell  mortgage  would  pass ;  and  which  it  was  possible  for  her  to  purchase. 

A  further  ground  is  stated  which  is  based  upon  a  theory  that  Mrs. 
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Mack  by  virtue  of  her  ownership  of  the  lot  came  under  some  obligation 
to  paj-  off  the  mortgage,  and  so  could  not  in  equitj'  assert  a  title  founded 
upon  a  breach  of  that  obligation.  Cases  are  cited  in  other  States  which 
hold  that  the  mortgagor  owes  to  his  mortgagee  the  duty  of  paying  taxes 
upon  the  land,  and  cannot,  by  neglecting  their  payment  and  causing  a 
sale  and  then  becoming  a  purchaser,  cut  off  the  lien  of  the  mortgagee. 
If  the  purchase  had  been  made  by  Mr.  Mack,  who  had  assumed  the 
payment  of  the  mortgage,  the  question  would  have  arisen.  But  Mrs. 
Mack  owed  no  duty  of  payment  either  to  the  mortgagee  or  to  the  plain- 
tiff. She  assumed  no  such  obligation.  She  violated  no  duty  and  in- 
curred no  personal  liability  by  omitting  to  pay  off  the  encumbrance.  It 
was  her  right  and  privilege  not  to  do  so,  and  in  the  omission  she  did 
no  wrong  of  which  either  party  could  lawfully  complain.  She  had  the 
right  to  leave  the  mortgagee  to  his  remedy,  and  when  he  asserted  it,  / 
the  law  allowed  her  to  become  the  purchaser,  and  made  no  distinction' 
between  her  rights  and  those  of  a  stranger  to  the  title. 

It  was  urged  that  this  view  of  the  case  left  the  plaintiff  without  any 
power  to  save  its  easement,  since  on  the  sale  Mrs.  Mack  could  safely 
outbid  all  others  and  bej'ond  the  mortgage  debt.  But  the  plaintiff 
should  not  have  waited  until  the  sale.  When  brought  into  court  as  a 
defendant,  and  certain  to  be  bound  by  the  decree,  it  should  have  sought 
to  modify  the  decree,  and  showing  the  peril  of  its  easement  and  offering 
to  bid  the  full  amount  of  the  mortgage  debt  and  costs  upon  a  sale  sub- 
ject to  the  servitude,  it  should  have  asked  that  the  sale  be  so  made. 
The  mortgagee  could  not  object  since  his  debt  would  be  paid  in  full  and 
he  had  no  greater  right;  and  Mrs.  Mack  could  have  asserted  no  equity 
to  have  the  sale  so  made  as  to  free  her  from  the  easement.  But  when 
no  limitation  or  condition  is  imposed  by  the  decree,  and  no  dutj-  of 
payment  rests  on  the  purchaser,  the  statute  determines  the  estate  which 
passes  by  the  foreclosure  deed. 

The  judgment  of  the  General  Term  should  be  reversed  and  that  of 
the  Special  Term  affirmed,  with  costs. 

All  concur.  Judgment  accordingly. 


DUVAL  V.    BECKER. 
CouKT  OP  Appeals,  Maryland,  1895. 

[81  Md.  537.] 

McSheret,  J.,  after  stating  the  facts: 

It  is  thus  apparent  that  the  question  lying  at  the  very  root  of  the 
controversy  is,  whether  a  mortgagor  can,  before  default  by  his  own 
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act,  and  without  the  consent  or  acquiescence  of  the  mortgageci  and 
as  against  the  latter,  abandon  an  easement  appurtenant  to  the  estate 
mortgaged,  which  easement  is  in  express  terms  included  within  and 
covered  by  the  lien  of  the  mortgage,  and  can  by  such  abandonment 
so  bind  the  mortgagee  that,  though  upon  foreclosure  the  property  and 
appurtenant  easement  are  sold  together  as  an  undivided  entirety,  pre- 
cisely as  conveyed  by  the  mortgage,  yet  they  are  to  be  treated  as  so 
completely  severed  by  the  abandonment  on  the  part  of  the  mortgagor 
as  that  the  easement  is  in  fact  extinguished,  if  the  security  of  the 
mortgage  debt  has  not  been  ultimately  impaired  by  such  abandon- 
ment. The  solution  of  this  question,  which  involves  an  examination 
into  the  extent  and  nature  of  the  mortgagee's  interest  and  estate,  is, 
we  think,  free  from  serious  difficulty. 

It  is  true  that  when  the  same  person  becomes  the  owner  of  the 
dominant  and  servient  estates,  and  there  is  no  intervening  or  out- 
standing interest  or  title  held  by  some  one  else  in  or  to  the  appurte- 
nant easement,  the  unity  of  the  two  estates  in  the  one  individual 
necessarily  extinguishes  and  merges  the  easement  appurtenant  to  the 
dominant  estate,  because  no  person  can  have  an  easement  in  the  land 
which  he  himself  owns.  Capron  v.  Greenway,  74  Md.  289.  And  it 
is  equally  true,  that  when  the  same  person  acquires  both  the  dominant 
and  servient  estates,  and  conveys  away  the  latter  without  reserving 
the  pre-existing  easement  to  himself,  this  operates  as  an  abandon- 
ment by  the  grantor  of  the  easement,  in  so  far  as  it  was  enjoyed  by 
him,  for  the  reason  that  a  grantor  shall  not  derogate  from  his  own, 
grant.     Mitchell  v.  Seipel,  53  Md.  269. 

But  neither  an  extinguishment  in  the  mode  indicated,  nor  an 
abandonment  by  the  method  just  named,  can  be  permitted  to  operate 
against  a  third  party  claiming  an  interest  in  the  same  easement,  even 
though  such  third  party  be  merely  a  mortgagee.  The  equity  doctrine 
that  a  mortgage  is  a  mere  security  for  the  debt  and  only  a  chattel 
interest  has,  by  a  gradual  progress,  been  adopted  by  the  courts  of 
law,  and  the  harshness  of  the  common  law,  which  looked  to  form 
only  and  treated  a  mortgage  after  condition  broken  as  in  all  respects 
an  absolute  conveyance,  has  been  materially  mitigated.  Phelps  Ju- 
ridical Eq.,  sec.  196.  Hence,  as  stated  by  Chancellor  Kent  (4  Com. 
160),  "  except  as  against  the  mortgagee,  the  mortgagor  while  in 
possession  and  before  foreclosure,  is  regarded  as  the  real  owner." 
He  has,  therefore,  an  insurable  interest  in  the  mortgaged  property, 
Ins.  Co.  V.  Kelly,  32  Md.  421,  and  may  recover  damages  for  injuries 
done  thereto,  A.  &  E.  E,  E.  Co.  v.  Gantt,  39  Md.  140;  Arnd  v. 
, Amling,  53  Md.  200 ;  and  notwithstanding  a  default  is  permitted  to 
redeem  in  equity,  Bank  of  Commerce  v.  Lanahan,  Trustee,  45  Md. 
407.  But  whatever  his  relation  to  the  property  may  be  as  respects 
third  persons,  the  doctrine  that  he  is  regarded  as  the  real  owner  of 
the  mortgaged  property  is  subject  to  the  express  qualification  that 
the  mortgagee  is  not  included.     The  doctrine  applies  "  except  as 
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against  the  mortgagee."    As  between  the  mortgagor  and  mortgagee, 
''  by  the  legal,  formal  mortgage  ...  the  property  la  conveyed   or 
assigned  by  the  mortgagor  to  the  mortgagee,  in  form  like  that  of  an 
absolute  legal  conveyance,  but  subject  to  a  proviso  or  condition  .   .  . 
and  upon  non-performance  of  this  condition,  the  mortgagee's  condi- 
tional estate  becomes  absolute  at  law,  and  he  may  take  possession 
thereof,  but  it  remains  redeemable  in  equity  during  a  certain  period." 
Bank  of  Com.  v.  Lanahan,  supra;  Jamieson  v.  Bruce,  6  G.  &  J.  72; 
Evans  &  Iglehart  v.  Merrikin,  8  G.  &  J.  39.     And  in  the  recent  ease 
of  Gaboon  v.  Miers,  67  Md.  576,  where  the  question  was  whether  the 
offspring  born  of  mortgaged  live  stock,  after  the  execution  of  the 
mortgage,  belonged  to  the  mortgagor  or  to  the  mortgagee,  the  late 
Judge  Miller,   speaking  for  this  court,  said,  that  our  predecessors, 
in  deciding  the  case  of  Evans  &  Iglehart  v.  Merrikin,  supra,  rested 
their  conclusion  upon  the  legal  effect  and  operation  of  the  mortgage 
as  between  the  mortgagor  and  mortgagee.     "  They  said,"  continues 
the  opinion  in  Cahoon  v.  Miers,  "  and  upon  ample  authority  that  a 
mortgage  does  something  more  than  merely  create  a  lien  for  the  debt; 
that  upon  its  execution  the  legal  estate  becomes  immediately  vested 
in  the  mortgagee  and  the  right  of  possession  follows  as  a  conse- 
quence .   .   .    ;  that  this  legal  estate  is  defeasible  at  law  upon  the 
payment  of  the  mortgage  debt  at  the  time  stipulated,  but  if  this  is 
not  done,  then  it  becomes  indefeasible  at  law  and  defeasible  only  in 
equity.   .   .   .  From  this  view  of  the  nature  and  effect  of  a  mortgage, 
they  say  it  results  that  the  mortgagee  must  be  considered  as  having 
an  estate  or  interest  in  the  subject-matter  of  the  mortgage,  not  abso- 
lute, it  is  true,  because  such  an  estate  is  not  imported  by  the  terms 
of  the  instrument,  but  an  interest  commensurate  with  the  object  con- 
templated to  be  attained  by  it  as  a  security  for  the  payment  of  the 
debt."  ..."  But  at  law  the  title  all  the  while  is  in  the  mortgagee. 
.  .   .  That  decision  (8  G.  &  J.  39)  has  been  acquiesced  in  and  recog- 
nized as  the  law  of  the  State  for  more  than  half  a  century,  and  we 
see  no  good  reason  for  overruling  it  now."    As  between  the  mortgagor 
and  mortgagee,  therefore,  the  doctrine  that  the  mortgagor  is  regarded 
as  the  real  owner,  does  not,  and  in  view  of  the  quality  of  the  estate 
conveyed  by  the  mortgage,  cannot  obtain  to  the  extent  of  permitrting 
the  mortgagor  by  his  own  act  to  exempt  from  the  lien  and  operaltion 
of  the  mortgage  any  part  of  the  mortgaged  property.     It  gives  Irkj 
no  authority  to  dismantle  the  mortgaged  estate  of  its  appurtenant^ 
easements,  and  no  power  to  force  the  mortgagee  to  accept  as  security 
for  the  payment  of  the  debt,  anything  less  than  the  entire  estate  origi- 
nally granted.     After  the  mortgage  has  been  executed  and  delivered, 
and  the  security  it  was  intended  to  afford  has  been  accepted,  it  does 
not  lie  within  the  power  of  the  mortgagor  to  withdraw  or  to  cut  out^ 
from  the  lien  thus  created  any  portion  of  the  property  actually  con- 
%-eyed.     A  contrary  doctrine  as  between  the  mortgagor  and  m.ortgagee 
would  jeopardize,  if  it  did  not  wholly  destroy,  the  stability  of  every 
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mortgage  security;  and  there  is  neither  principle' nor  precedent  to 
justify  its  adoption.  It  would  lead  to  endless  confusion,  and  would 
cause  the  mortgagee's  lien,  whose  range  and  latitude  ought  to  be 
fixed  by  the  mortgage  itself,  to  depend  in  a  large  measure  upon,  and 
to  be  guaged  as  to  its  scope  by,  the  accidental  circumstance  that  the 
property  as  stripped  of  its  appurtenant  easements  might  happen  to 
sell,  when  sold  under  foreclosure,  for  suflScient  to  pay  the  mortgage 
debt,  instead  of  allowing  the  lien  to  cover  during  the  whole  period  the 
mortgage  remains  in  force  the  precise  property  originally  conveyed. 

Judgment  for  the  plaintiff'. 


SPENCER  V.   WATERMAN. 
Supreme  Court  of  Errors,  Connecticut,  1870. 

[36  Conn.  342.] 

Bill  in  Equity;  brought  to  the  Superior  Court  and  heard  before 
Minor,  J. 

The  petition  alleged  that  the  respondent  Waterman,  on  the  4th  of 
April,  1866,  mortgaged  to  James  Jennings,  another  of  the  respondents, 
a  piece  of  land  in  the  town  of  Danbury  of  which  he  was  the  owner  in 
fee,  containing  half  an  acre  with  buildings  thereon,  to  secure  a  debt  of 
$250 ;  that  the  petitioner  on  the  29th  of  August,  1868,  levied  an  exe- 
cution which  he  held  against  Waterman  on  the  equity  of  redemption  in 
the  mortgaged  premises  and  had  an  undivided  portion  of  the  same  set 
off  to  him  according  to  law,  the  whole  premises  being  appraised  by  the 
appraisers  legally  appointed  at  $639.50,  and  such  proportion  being  set 
off  to  him  as  an  undivided  interest  as  $49.83,  the  amount  of  his  execu- 
tion, bore  to  the  value  of  the  whole ;  alleging  that  the  premises  were 
so  situated  that  they  could  not  be  divided,  and  praying  that  they  might 
be  sold  under  an  order  of  the  court  and  the  proceeds  divided  among 
the  parties  interested. 

The  respondents  demurred  to  the  petition,  and  the  Superior  Court 
held  it  sufficient  and  passed  a  decree  that  the  premises  should  be  sold 
by  a  person  appointed  for  that  purpose,  and  that  a  return  of  the  sale 
should  be  made  to  the  court  for  its  further  order  with  regard  to  the 
proceeds  of  the  sale.  The  respondents  filed  a  motion  in  error  and 
brought  the  record  before  this  court  for  revision. 

Other  facts  were  alleged  in  the  petition  and  found  by  the  decree 
which  are  unimportant  in  the  view  of  the  case  taken  by  the  court. 
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Pakk,  J.  We  think  there  is  manifest  error  in  the  judgment  of  the 
Superior  Court. 

The  petitioner  bj'  the  levy  of  his  execution  took  only  the  interest  of 
the  mortgagor  in  the  mortgaged  premises  so  far  as  his  execution  covers 
the  mortgaged  property,  and  therefore  the  case  stands  precisely  as  it 
■would  have  stood  if  this  controversy  was  between  the  mortgagor  and 
the  mortgagee.  We  then  have  the  novel  proceeding  of  a  party  standing 
in  the  place  of  a  mortgagor,  bringing  a  petition  to  divide  or  sell  tlie 
mortgaged  premises,  against  the  will  of  the  mortgagee,  and  contrary  to 
the  express  stipulations  of  his  deed. 

It  is  manifest  that  the^land  cannot  be  divided,  for  the  mortgagee 
has  the  right  to  the  whole  as  security  for  his  claim,  and  he  cannot  be 
compelled  to  take  a  portion  of  the  land  in  payment,  for  he  has  the  right 
to  the  whole  unless  his  claim  is  paid  in  money.  The  statute  is  con- 
versant about  rights  that  may  be  divided,  and  not  about  those  which 
are  incapable  of  division  ;  and  a  sale  is  allowed  only  in  cases  where  the 
interest  of  all  the  parties  concerned  would  be  more  promoted  by  a  sale 
than  by  a  division.  Therefore  rights  incapable  of  being  divided  are 
incapable  of  being  sold. 

Furthermore  the  mortgagee,  by  the  terms  of  his  deed, '  cannot  be 
compelled  to  relinquish  the  mortgaged  property  till  his  debt  is  paid ; 
but  this  proceeding  would  compel  him  to  do  it  on  the  promise  that  his 
debt  would  be  afterwards  paid.  Suppose  the  property  should  not  sell 
for  more  than  half  enough  to  pay  his  claim,  must  the  sale  be  stopped, 
when  once  ordered  by  the  court ;  or  must  the  decree  of  the  court  be 
conditional,  that  the  property  should  sell  for  enough  to  pay  the  mort- 
gage claim? 

Again  ;  if  the  mortgagor,  or  those  standing  in  his  place,  can  sustain 
a  petition  against  the  mortgagee,  to  sell  the  mortgaged  property,  no 
doubt  the  mortgagee  might  sustain  a  like  petition  against  the  mort- 
gagor, or  those  representing  his  interest,  and  we  should  have  the  novel 
practice  of  proceedings  of  this  kind  in  lieu  of  petitions  of  foreclosure ; 
which  would  be  contrary  to  the  stipulation  of  mortgage  deeds,  and 
contrary  to  the  law  regarding  real  estate.  If  a  party  seeks  to  obtain 
satisfaction  for  his  claim  from  real  estate,  he  must  take  it  in  payment 
of  his  debt,  or  at  least  so  far  as  the  value  of  the  land  extends. 

These  considerations  show  that  there  is  manifest  error  in  the  judg- 
ment complained  of,  and  it  is  unnecessary  therefore  to  consider  the 

other  questions  made  in  the  case. 

The  judgment  is  reversed. 

In  this  opinion  the  other  judges  concurred. 
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OLYPHANT  V.   ST.  LOUIS   ORE   &   STEEL  CO. 
Circuit  Coukt  of  United  States,  1885. 
[23  Fed.  465.] 

Brewer,  J.  {orally).  In  the  case  of  Olj-phant  against  Ore  &  Steel 
Co.,  where  a  demurrer  has  been  filed  b^'  the  trustees  of  the  first  raort-^ 
gage,  a  mortgage  given  b^'  the  old  Vulcan  Company  upon  its  plant  in 
south  St.  Louis,  the  facts  are  that  in  1875  the  Vulcan  Company  owning 
the  plant  here  in  south  St.  Louis,  executed^  a  million  dollar  mortgage 
to  Edgar  and  Lackland,  trustees.  That  mortgage  covered^its  property, 
and  it  had  but  this  property.  The  bonds  secured  by  that  mortgage 
become  due  on  the  fifteenth  of  next  month.  The  interest  due  last  fall 
is  unpaid.  Some  years  after  that  mortgage  had  been  given,  the  mort- 
gagor consolidated  with  the  owner  of  some  mining  properties,  thus 
forming  the  "  Ore  &  Steel  Company."  That  consolidated  corporation 
bound  itself  to  pay  the  mortgage  on  this  south  St.  Louis  plant.  After 
the  consolidation,  a  mortgage  was  given  to  the  Farmers'  Loan  & 
Trust  Company,  a  New  York  corporation,  on  the  entire  properties. 
Subsequent  thereto  a  mortgage  was  given  to  Messrs.  Olyphant  and 
Hitchcock  on  the  properties,  excluding  the  propertj'  in  south  St.  Louis, 
upon  which  the  old  Vulcan  mortgage  was  given.  So  it  stood  in  this 
condition  :  The  Farmers'  Loan  &  Trust  Company  had  a  mortgage  on 
all  the  properties,  a  mortgage  subsequent  to  the  Lackland  mortgage  on 
the  propert3-  in  south  St.  Louis,  and  prior  to  that  to  Olyphant  and 
Hitchcock  on  all  except  the  south  St.  Louis  properties.  Now,  while 
the  mortgagees  in  this  first  mortgage  are  not  necessary  parties,  yet  it 
would  seem  to  us  that  they  were  proper  parties  ;  that  the  Farmers' 
Loan  &  Trust  Company  mortgage  is  a  connecting  link  that  binds  the 
interests  all  together ;  for,  when  this  Vulcan  propert}'  is  sold  to  pay 
its  first  mortgage,  if  there  be  a  deficiency,  whether  that  deficiency 
stands  as  an  indebtedness  against  the  other  property,  subordinate  to 
the  mortgages  alreadj'  existing  thereon,  or  prior  thereto,  is  a  question 
which  of  course  ought  to  be  determined,  and  will  aflFect  the  value  of 
these  mortgages  and  the  propertj-  sold.  So,  as  far  as  the  demurrer 
is  concerned,  we  think  it  may  be  properly  overruled.  But  the  ques- 
tion that  lies  back  of  that,  perhaps  the  real  and  substantial  question 
in  the  case,  is  whether  these  first  mortgagees  of  the  south  St.  Louis 
propertj'  should  be  delayed  in  the  foreclosure  of  that  mortgage,  and 
compelled  to  abide  the  sale  of  the  entire  properties,  and  as  an 
entiretj'. 

Generallj'  speaking,  if  a  mortgagee  loans  monej'  on  a  single  piece  of 
property,  he  has  a  right  when  default  comes  to  have  that  property  by 
itself  sold,  and  for  obvious  reasons.  Take  the  case  at  bar.  Here  is  a 
mortgagee  who  loans  a  million  of  dollars  on  manufacturing  propertj'. 
Default  has  occurred.     Why  should  he  not  be  at  liberty  to  foreclose 
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his  mortgage  on  that  property  on  which  he  made  his  loan,  if  it  fails  to 
pa3-  his  debt?  He  maj'  saj-,  "  I  will  take  that  property."  "Wliy  should 
he  be  compelled  to  put  his  hands  in  his  pocket  and  advance  two  or 
three  millions  more  to  buy  other  properties,  which  he  may  not  want, 
•which  he  never  loaned  his  money  on,  and  which  he  had  no  thought  of 
at  the  time  he  made  his  loan?  He  dealt  with  the  mortgagor  owning 
the  particular  piece  of  property  ;  lie  made  his  loan  upon  that  particular 
piece  of  property  ;  and  now  says  to  the  mortgagor,  it  not  paying :  "  I 
want  the  property  sold  ;  if  I  have  to  buy  it  in,  well  and  good.  At  any 
^rate,  I  don't  want  to  be  mixed  up  in  the  other  matters,  and  have  that 
property  put  up  for  sale  with  a  large  bulk  of  property  which  I  may 
not  be  able  to  buy,  and  which  I  might  not  want  to  buy  if  I  was  able." 
It  seems  to  us  that  he  would  have  such  a  right  as  that,  unless,  of 
course,  as  Mr.  Allen  suggested,  there  may  be  equitable  reasons  estop- 
ping him  from  insisting  on  such  right.  In  the  case  at  bar,  the  bond- 
holders, represented  by  the  mortgagee  in  the  first  mortgage,  may  have 
so  conducted  themselves  at  the  time  of  consoUdation  in  respect  to  it 
that  there  maj-  be  equities  against  their  apparent  present  riglit.  Biit.if 
there  be  such  equities,  they  are  not  now  disclosed  to  us.  It  stancfs 
before  us  simplj'  upon  the  fact  that  here  is  a  mortgage  upon  a  single  \ 
property,  given  before  any  other  properties  belonged  to  the  mortgagor, 
which  has  come  to  default,  and  which  the  mortgagee  says  he  wants  to  / 
have  sold  to  paj'  the  debt.  ' 

It  has  appeared  incidentally,  in  the  course  of  this  litigation,  that 
some  of  the  principal  bondholders  in  this  first  mortgage  —  this  Vulcan 
mortgage  —  have  mining  properties,  or  ore  properties,  which  are  in 
interest  antagonistic  to  the  ore  properties  which  belong  to  this  consol- 
idated companj-.  So  be  it.  I  do  not  see  any  equitable  reason,  in  that, 
wii_y  thej'  should  not  have  this  manufacturing  property  on  which  they 
loaned  sold.  Very  naturally,  if  they  have  ore  properties,  they  may  say : 
"  We  don't  want  any  of  the  ore  properties  of  this  Ore  &  Steel  Com- 
pany. All  we  do  want  is  this  manufacturing  propertj',  and  that  we 
loaned  our  money  on,  and  that  we  can,  if  we  buj',  unite  with  our  ore 
properties,  and  thus  make  those  properties  valuable."  So,  whatever 
conflict  of  interest  there  may  be  between  the  ore  properties  now  held 
by  the  Ore  &  Steel  Company  and  those  owned  by  the  bondholders  in 
the  original  Vulcan  mortgage  furnish  no  ground  for  saying,  "  You  can- 
not buy  this  manufacturing  property  without  you  buy  the  entire  prop- 
erties subsequently  accumulated  by  the  mortgagor."  Hence,  we  say 
while  the  demurrer  to  the  bill  is  overruled,  there  is  also  a  petition  for 
leave  to  foreclose  that  prior  mortgage  speedily,  and  the  order  will  be 
that,  unless  by -the  eighteenth  of  April  reasons  are  shown  which  make 
it  inequitable, — something  which  raises  what  you  may  call  an  equi- 
table estoppel  on  the  mortgagees,  —  they  will  be  permitted  to  proceed 
with  the  foreclosure  of  that  separate  mortgage  upon  the  Vulcan  prop- 
erty, —  the  south  St.  Louis  property ;  such  foreclosure  and  sale  to  be 
subject  to  the  order  of  the  court,  in  order  that  there  may  be  nothing 
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done  which  will  go  against  the  equities  of  any  of  the  parties  connected 
with  this  Ore  &  Steel  Company.  Whatever  may  be  said,  as  was 
said  by  counsel,  as  to  the  default  in  interest  last  fall  having  been 
brought  about  hy  the  action  of  these  bondholders  in  issuing  attach- 
ments and  other  proceedings,  even  assuming  they  were  guilty  of  wrong 
in  that,  now  the  principal  is  due,  and  certainl}'  they  ought  not  to  be 
deprived  of  or  postponed  as  to  that  because  of  any  interference  which 
thej-  may  have  been  guilty  of  in  respect  to  the  mere  matter  of  interest 
six  months  aofo.  ■ 


FULLER  V.  BRADLEY. 
Supreme  Court,  Massachusetts,  1839. 

[23  Pick.  8.]  '  , 

While  the  foregoing  action  was  pending,  the  tenants  presented 
a  petition,  representing  that  they  were  the  owners,  under  some  of  the 
above  mentioned  deeds,  of  one  undivided  half  of  a  parcel  of  the  same 
land,  subject  to  the  mortgage  to  Bradley,  and  that  Bradley  was  the 
owner  in  fee  simple  absolute  of  the  other  half,  and  praying  for 
partition. 

Per  Curiam.  The  present  question  is,  whether  the  petitioners  can 
have  partition  against  the  respondent  as  against  a  stranger.  Bradley 
is  the  absolute  owner  of  one  half  of  the  land,  and  mortgagee  of  the 
other  half,  and  the  petitioners  are  assignees  of  the  mortgagor.  The 
Court  are  of  opinion,  on  this  general  question,  that  the  petitioners 
cannot  have  partition.  They  stand  as  mortgagors.  Then  can  a  mort- 
gagor of  one  undivided  moiety  have  partition  against  his  mortgagee 
who  is  the  absolute  owner  of  the  other  moiety?  We  are  of  opinion  that 
he  cannot.  Whether  the  petition  for  partition  be  regarded  as  a  real 
action,  in  which  the  title  is  drawn  in  question,  or  as  a  suit  for  posses- 
sion, it  is  an  adversary  suit,  and  the  mortgagee  has  both  the  legal  title 
and  the  right  of  possession,  as  against  the  mortgagor,  and  those  who 
claim  under  him.  A  bill  to  redeem  is  the  proper  remedj-,  and  after 
redemption  a  petition  for  partition  may  be  sustained. 

Petitioners  take  nothing,  <fcc./  costs  for  responding. 
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MOORE  ET  AL.  V.  LITTLE  ROCK. 

Supreme  Court,  Arkansas,  1883. 

[42  Arlc.  66.] 

Smith,  J.  The  object  of  this  suit  was  to  enjoin  the  collection  of  citj' 
taxes  on  a  quarter  section  of  land  adjacent  to  the  citj',  but  wholTyun- 
improved,  according  to  the  uncontroverted  averments  of  the  bill.  The 
plaintiffs  were  two  married  women,  non-residents  of  the  State.  In  the 
latter  part  of  the  year  1870,  or  beginning  of  1871,  they  had  sold  and 
conveyed  the  land  to  Alexander  McDonald,  and  had  taken  a  mortgage 
back  for  the  purchase  money.  This  mortgage  was  in  good  form,  prop- 
erly executed  and  acknowledged,  and  duly  recorded.  Afterwards, 
upon  an  extension  of  time  for  the  payment  of  the  purchase  money, 
McDonald  executed  a  new  mortgage,  but  the  acknowledgment  of  this 
was  defective. 

In  1872,  McDonald  and  one  Wheeler,  who  had  in  the  meantime  ac- 
quired an  interest  in  the  propertj-  from  McDonald,  conveyed  it  in  trust 
to  John  W.  Faust  as  trustee,  to  lay  it  out  in  lots  and  blocks.  And 
in  1873,  Faust,  by  bill  of  assurance,  laid  the  land  off  as  McDonald  and 
"Wheeler's  Addition  to  the  City  of  Little  Rock,  and  donated  the  streets 
to  the  public. 

The  purchase  money  not  having  been  paid,  the  plaintiffs  filed  their 
bill  and  obtained  a  decree  of  foreclosure,  and  at  the  sale  bought  the 
land  in. 

Upon  the  final  hearing,  the  Chancellor  held  that  the  land  was  within 
the  corporate  limits  of  the  City  of  Little  Rock,  and  dismissed  the  bill 
for  injunction. 

No  doubt  causing  the  land  to  be  laid  off  as  an  addition,  and  sub- 
dividing it  into  lots  and  blocks,  was  a  dedication  of  the  intervening 
streets  and  alleys,  so  far  as  McDonald,  or  any  title  derived  from  him,  is 
concerned.  The  statute  declares  the  legal  effect  of  such  acts,  when 
done  in  relation  to  territory  contiguous  to  a  city  of  the  first  class,  to  be 
annexation.  Gantt's  Digest,  sec.  3317  ;  Act  of  March  9,  1875,  sec.  94; 
City  of  Little  Eock  v.  Parish,  36  Ark.  166. 

But  could  a  dedication  by  McDonald  affect  the  plaintiffs'  mortgage? 
A  dedication  must  be  b}-  the  owner  of  land  or  of  an  estate  therein. 
If  a  mere  intruder  upon  this  land  had  attempted  to  lay  it  off  as  an 
addition,  the  true  owner  would  not  be  bound.  And  the  dedication  of 
the  owner  of  a  particular  estate  will  not  bind  the  remainder-man,  when 
the  estate  comes  into  his  possession.  2  Smith's  Lead.  Cas.  [90j,  notes 
to  the  case  of  Dovaston  v.  Payne. 

And  a  dedication  by  an  agent  without  authority  would  not  bind  his 
principal. 

Now  a  mortgagor  is,  for  most  purposes,  regarded  in  eqnitj'  as  the 
bene/icial  owner.     But  he  can  do  nothing  to  diminish  the  security. 
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And  the  mortgagee  is  not  aflfected  bj-  his  acts  in  passing  an_y  right  of 
his  in  the  premises  to  third  persons.  Thus,  if  he  conveys  the  land,  his 
•  grantee  takes  only  an  equity*  of  redemption.  If  he  confesses  judgment, 
the  lien  which  his  creditor  obtains  is  subject  to  the  mortgage.  If  he 
gives  a  lease  or  a  license,  the  mortgagee  need  not  respect  it  after  he 
gets  possession  upon  foreclosure. 

It  is  plain  McDonald  could  not  have  dedicated  the  whole  tract,  as 
for  a  park  or  pleasure  ground,  to  the  prejudice  of  plaintiffs.  Neither 
could  he  dedicate,  let  us  say,  one-fourth  of  it  for  streets  and  alleys,  so 
as  to  bind  them.  The  plaintiffs  had  a  right  to  the  whole  premises  as 
securit3'  for  their  debt.  They  could  not  be  compelled  to  take  three- 
fourths  of  the  land  as  payment.  A  foreclosure  sale  under  a  mortgage 
to  secure  the  purchase  money  avoids  a  previous  dedication  by  the 
mortgagor,  and  a  purchaser  at  such  sale  buj-s  free  from  it.  Hague 
V.  Inhabitants  of  West  Hoboken,  23  N.  J.  Eq.  354. 

The  defect  in  the  certificate  of  acknowledgment  is  a  matter  with  which 
the  city  has  not  the  remotest  concern,  and  of  which  it  can  take  no 
advantage.  It  was  not  a  purchaser  for  value.  Masten  v.  Halley, 
61  Mo.  196  ;  Bishop  v.  Schneider,  46  lb.  472. 

The  pa3-ment  of  city  taxes  for  1875  and  1876,  and  of  State  and 
county  taxes  for  the  four  following  j-ears,  upon  the  land,  under  the 
description  of  "  N.  W".  i  of  Sec.  9,  T.  1  N.  R.  12  W.,  being  all  of  Mc- 
Donald &  Wheeler's  Addition  to  the  Cit3'  of  Little  Eock,"  are  con- 
sidered as  acts  of  ratification  and  acquiescence  of  too  slight  and 
indecisive  a  character  to  affect  the  result. 

The  decree  is  reversed  and  an  injunction  will  be  awarded  here. 
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Queen's  Bench  Division,  1899 

[61  L.  T.  N.  S.  299.1] 

Cave,  J.    I  am  of  the   same   opinion.      The  giipst.inn  wp  havo  to 

decide   Is,    whether   t.lip.   bnnlfmptr'y   t'-intna    nr   tli iiiiiiiIujJLl- hi 

ent.itlprl  {n  pm-tn,i.n..nrnpp  The  law  is  clear.  If  a  ']]n-^E"g"?  "t'  Innfl 
gains  lawful  possession  of  ty  l^.^rl  h^  i^  flltitil^d  a.a  ao-ainst-.  the 
mortgagor  and  his  trustee  in  bankruptcy  to  the  crops  oh'^the 
mortgngod  UuLl.  ±nab  being  so,  three  points  are  raised :  First,  it  was 
saidlhe  second  mortgagees  never  took  possession  on  June  25,  and  the 
agreement  on  that  day  merely-  referred  to  the  mode  of  dealing  with  the 
crops  of  the  meadow  land,  it  being  then  unknown  who  was  entitled  to 
them.  ■  The  second  point  was,  Was  this  a  lawful  or  unlawful  posses- 
sion? Assuming  it  was  lawful,  they  are  entitled  to  the  hay — it  is 
clear  the  possessipn  under  the  deed  was  lawful.  A  man  mortgages  by 
a  first  mortgage,  he  has  then  left  in  himself  a  precarious  right  which  he 
gives  to  a  second  mortgagee  subject  to  the  first  mortgage ;  that  gave 
the  second  mortgagees  every  right  except  so  far  as  the  principal  rights 
were  gone  to  the  first  mortgagee.  They  may  take  possession  subject 
to  the  first  mortgage,  and  the  result  of  that  is  they  get  the  crops 
arriving  at  maturity  after  taking  possession.  The  third  point  was, 
it  was  said,  whatever  is  the  possession  in  an  ordinary  case,  in  this 
case  the  trustee  had  previously  taken  possession,  and  therefore  the 
mortgagees  were  in  contempt,  and  their  possession  unlawful.  Now, 
the  Count}'  Court  judge  must  have  come  to  the  conclusion  that  the 
trustee  had  not  taken  possession,  and  I  think  he  was  right.  The 
trustee  had  no  interest  in  the  land  itself  as  it  was  mortgaged,  and  his 
taking  possession  could  not  affect  the  rights  of  the  mortgagees.  The 
only  effect  of  it  would  be  that  so  long  as  the  mortgagees  did  no\  t^^'^" 
possession  there  must'  be  a  crop  whicu  would  nave  gone  to  the 
mortaaeeiT'gnTt'eaJiarikruptcy  woula  go  io_tt|sJtm.stee.  There  was  no 
evidence  that  the  trustee  ever  took  possession  of  the  land  as  dis- 
tinguished from  the  personal  chattels;  he  took  the  chattels,  and  had 
them  realized  as  a  matter  of  prudence.  1  should  have  imagined  he 
could  not  have  taken  possession  of  the  realt}',  and  I  think  he  did  not. 
I  think  the  County  Court  judge  was  right ;  the  trustee  had  never 
taken  possession. 

1  Only  one  opinion  is  printed ;  it  sufficiently  states  the  facts.  —  Ed. 
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C.    Priorities  between  Mortgage.  Liens. 

LAMB   AND  Wife   v.   MONTAGUE. 
Supreme  Judicial  Court,  Massachusetts,  1873. 

[112  Mass.  352.] 

Colt,  J.  The  plaintiffs  Lamb  and  his  wife  have  a  homestead,  and 
the  wife  in  addition  has  an  inchoate  right  of  dower  in  real  estate 
subject  to  a  mortgage  given  by  them,  of  which  the  defendant 
Montague  has  become  the  assignee.  Thej-  offer  to  pay  the  whole 
amount  due,  and  ask  that  the  mortgage  may  be  assigned  to  them  so  as 
to  continue  security  for  the  amount  paid. 

The  bill  was  brought  originally  against  Montague  and  against 
Smith,  then  and  now  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises,  by  purchase  from  Lamb's  assignee  in  bank- 
ruptcy, subject  to  these  rights  of  dower  and  homestead.  It  alleges 
a  willingness  to  pay  the  mortgage,  and  asks  that  the  defendant 
Montague  may  be  required  to  assign  the  same  for  the  plaintiffs' 
security.  The  answer  of  Montague  denies  the  plaintiffs'  right  to  an 
assignment,  and  states  his  readiness  to  accept  the  amount  due  and 
discharge  the  mortgage.  And  the  only  question  is  whether  such  an 
assignment  can  be  required. 

The  right  of  the  plaintiffs  as  owners  of  a  homestead,  and  of  the  wife 
by  virtue  of  her  inchoate  right  of  dower,  to  redeem  the  mortgaged 
estate  is  settled.  Davis  v.  Welherell,  13  Allen,  60.  This  right  is  the 
right  to  redeem  the  entire  estate  included  in  the  mortgage,  by  the 
paj-ment  of  the  whole  debt  due  upon  it.  The  mortgagee  is  not 
obliged  to  take  his  pay  by  instalments,  or  to  release  any  specific 
pbrtion  of  the  estate  on  part  payment.  The  whole  estate  is  security  to 
him  for  the  whole  debt ;  and  he  will  have  done  his  whole  duty  by 
releasing  his  interest  on  receiving  payment. y  He  is  not  required  to 
adjust  or  regard  the  equitable  rights  to  contribution,  whicji  may  exist 
between  parties  having  different  interests  in  the  equit^v  or  to  protect 
them  bj-  transferring  his  title  to  any  one.  When  such  rights  exist, 
they  are  protected  on  those  settled  principles  of  equity  b}-  which  one 
who  assumes  more  than  his  share  of  the  common  burden  is  subrogated 
to  the  rights  of  the  mortgagee,  to  hold  without  any  assignment  or  act 
of  transfer  as  quasi  assignee,  for  the  purpose  of  compelling  contribu- 
tion. He  becomes  in  effect  the  assignee  of  the  mortgage  for  the 
purpose  of  enabling  him  to  compel  a  contribution.  But  the  right  to 
subrogation  arises  b}'  operation  of  law  onlj'  where  there  hag  been  a 
judgment  and  extinguishment  of  the  mortgage  by  one  entitled  to 
redeem.    An  assignment  implies  the  continued  existence  of  the  debt, 
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and' the  equitable  right  does  not  arise.  Gibson  v.  Crehore,  5  Pick. 
146,  152 ;  McCabe  v.  Bellows,  7  Gray,  148  ;  Butler  v.  Taylor,  5  Gray, 
455;  Ellsworth  v.  Lockwood,  42  N.  Y.  89,  98;  Hubbard  v.  Ascutney 
Co.,  20  Vt  402,  405 ;  Robinson  v.  Leayitt,  7  N.  H.  73,  100. 

Upon  the  grounds  thus  stated,  the  plaintiffs  fail  to  establish  a  right 
to  an  assignment,  and  are  therefore  not  entitled  to  the  specific  relief 
prayed  for  against  Montague.  But  the  bill  may  still  be  maintained 
against  him  as  a  bill  to  redeem.  And  the  plaintiffs  may  take  the 
usual  decree  in  such  cases  for  redemption,  on  payment  of  the  sum  due 
with  costs.  Gen.  Sts.  c.  140,  §  21 ;  Lamson  v.  Drake,  105  Mass.  564. 
-  Upon  the  question  whether  the  plaintiffs  are  entitled  to  recover  the 
whole  of  the  sum  or  any  part  thereof  by  way  of  contribution,  we 
express  no  opinion.  The  other  defendant  Smith  was,  by  the  consent 
of  parties  in  an  early  stage  of  the  case,  "  discharged  without  costs 
and  without  prejudice,"  and  no  decree  can  be  here  made  which  will 
bind  him  in  the  premises.  If  the  mortgage  is  redeemed,  these 
questions,  if  not  adjusted,  may  arise  in  future  litigation  between  the 
parties.     George  v.  Wood,  9  Allen,  80.  Decree,  accordingly. 


Supreme  Court,  Massachusetts,  1890. 

[152  ilfass.  407.] 

CoNTEACT  to  recover  the  surplus  proceeds  of  a  mortgage  sale. 
Phineas  Beaman,  summoned  in  under  the  St.  of  1886,  c.  281,  appeareij  as 
claimant  of  the  fund.  The  case  was  subujitted  to  the  Superior  Court, 
and,  after  judgment  for  the  plaintiff,  to  this  court  on  appeal,  on  agreed 
facts,  which  appear  in  the  opinion. 

W.  Allen,  J.     The  substance  and  effect  of  the  agreed  statement  is 

this.     One  Harvey  mortgaged  land  to  the  Ware  Savings  Bankjo^cure 

the  sH«r6l32^io©r^~afterwards  mortgaged  a  pafdel-oftGemortgaged 

^JaBd-'1sr"the-4il»i«tiff- by"~warranty  deed^,  Jnaking  _no  mention   of  the 

mortgage-to-t-he-^avings  bank,  to  secure  the  sum  of  $700,  and  he  after- 
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wards  mortgaged  the  whole  land  with  otherland_jQ-Jibe— ela*HM»t,. 

pYprpgMly-aHJ^jfvflt^.r>  t.ha  mnrt^n.c^t^i-ttier^avm^'l^a^k.      The  plaintiff 

duly  foreclosed  his  mortgage  by  sale,  at  which  he  was  the  purchaser 
for  $10.     Afterwards  the  savings  bank  foreclosed  its  mortgage  by  sale 

.^jjidJias- a -surplus -of  $206^35  iii  its  hands  from  the  pnJCBeds-ef-the  sale, 
for  whieli^sucphisjiiis  suit  -is-brcragHfT^  Tlie-  only-qilfeslioh  between  tlie' 

•"pTalStiff   an3~~tbe-elaimaat4s— wbetheT  the''plaintTff"Ts~"Birtitl«€t--ta  the~ 

"  wliol  e  of  th  e  "8iH--piIu8i  -or  whether  it  is  tobe  -apportiohedlBStWgeirBim" 

.—aiid'lEe  claimant.  ^ 

The  case  falls  within  the  well  settled  rule,  that  if  a  mortgagor  con- 
vej-s  a  parcel  of  the  mortgaged  premise's  with  covenants  of  warranty, 
neither  he  nor  his  subsequent  grantee  of  the  rest  of  the  land  with 
notice  actual  or  constructive  of  the  prior  deed  can,  upon  paj-ing  the 
mortgage,  have  contribution  from  the  prior  grantee.  George  v.  Wood, 
9  Allen,  80,  and  cases  cited ;  Beard  v.  Fitzgerald,  1Q5  Mass.  134 ; 
Clarke  v.  Fontain,  135  Mass.  464.  The  plaintiff  is  entitled  to  the 
whole  of  the  surplus. 

The  defendant  bank  objects  that  the  judgment,  which  was  for 
$220.79,  was  for  too  larges  a  sum.  Tlie  agreed  facts  state  that  the 
claimant  was  summoned,  and  appeared  under  the  statute,  and  that 
"  the  surplus  in  the  possession  of  the  bank  is  $206.35."  It  is  not 
stated  that  the  amount  had  been  paid  into  court,  and  it  appears  that 
it  had  not,  for  the  bank  continued  a  party  to  the  suit.  As  the  bank 
has  not  paid  the  money  into  court,  the  suit  will  go  on  against  it  to 
final  judgment,  and  there  should  be  interest  upon  the  amount  to  the 
date  of  the  judgment,  as  if  there  had  been  no  petition  that  the  claimant 
should  be  summoned  in.  St.  1886,  c.  281.  The  case  stated  does  not 
express  any  date  from  which  interest  should  begin  to  run,  but  we 
think  that  the  meaning  is,  that  the  sum  stated  is  the  amount  that 
was  in  the  possession  of  the  bank  at  the  commencement  of  the  action, 
and  that  the  proper  amount  of  the  judgment  upon  the  agreed  facts  is 
the  sum  stated,  with  interest  upon  it  from  the  date  of  the  writ.  The 
judgment  appears  to  have  been  for  that  amount. 

Judgment  affirmed. 


f         EYRE  V.   BURMESTER. 
House  op  Lords,  1862. 

[10  Eouse  of  Lords,  90.] 

The  Lord  Chancellor  (Lord  Westbort).    My  Lords,  the  facts 

\  material  for  the  decision  of  this  appeal  are  few,  and  may  be  shortly 

^stated.     In  October,  1854,  the  late  Mr.  John  Sadleir  made  a  mortgage 

to  the  appellant,  Mr.  Evre.  of  ^^--^jiiif      T^rl   ;^  ^^ssTTtho 
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payment  by  Sadleir  to  Eyre  of  considerable  sums  of  mone}'.  After- 
wards, and  in  September,  1855,  Joljji_Sadlew,  being  very  largely 
indebted  to  the  London  and  County  Joint  Stock  Bank,  conveyed  these 
estates  and  other  larg^e  estates  in  Ireland  toJhpj;^apQ,n(.1  P.n tA] ' 'viVnrp^r'e. 
sentk.yi^JjaaJt,to  secure  such  debt  and  further  advances  then  made  by 
the  bank  to  Sadleir.  No  mention  was  marj^  t^y  S'"^'p"-  to  the  respond- 
ents of  the  fact  of  the  mortgagp  t^  T^yr^  •  i^Mt  fv.^  ^,tot^^  in  question 
were  conveyed  by  Sadleir  to  them  as  free  from  any  pyif.nfni....o..:./..^- 
Before  this  mortgage  to  the  bank  was  completed  by  registration  of  the 
deeds  in  Ireland,  the  fact  of  Eyre's  mortgage  was  r^igpnvprpH  by  the 
agents  of  the  respondents,  who  therefore  refused  to  allow  the  arrange- 
ment between  Sadleir  and  themselves  to  remain  unless  he  obtained 
a  r|y^|gJ|aiHJijaM-«f  the  estates  in  question.  This  Sadleir  engaged 
todo  ;  and  he  prevailed  upon  Eyre  to  execute  a  deed  of  reconveyance 
to  Sadleir  himself  of  these  estates,  in  consideration  of  Eyre's  receiving 
from  Sadleir  other  securities  of  equal  or  greater  value.  The  sub- 
stiRiteasecunties' consisted  chiefly  of  a  large  number  of  shares  in  the 
Royal  Swedish  Railway,  and  of  a  pw.rv^o^..y  y^^^^  fp,.  ■ci-j^pftft'^,  g^. 
pressed  "to  be  made  and  signed  by  Mr.  Dargan.  But  the  shares  were 
fictitious,  having  been  fabricated  by  John  Sadleir  for  the  purpose,  and 
the  promissory  note  was  a  forgery.  An  actual  fraud  of  a  gi-oss  and  crim- 
inal character  was  therefore  committed  by  Sadleir  upon  Eyre ;  and  by 
means  of  that  fraud  the  release  of  Eyre's  mortgage  was  obtained. 

The  release  was  containedrin  a  deed  dated  the  5th,  but  executed  on 
the  13th  of  October,  1855.  By  it  Mr.  Eyre  reconveyed,  granted,  re- 
leased, and  confirmed  unto  John  Sadleir  the  estates  comprised  in  the 
mortgage  deed  of  October,  1854.  No  consideration  for  this  reconvey- 
ance is  expressed  in  the  deed  itself,  but  the  real  agreement  between 
the  parties  is  contained  in  a  contemporaneous  agreement  of  the  6th  of 
October,  1855. 

After  the  execution  of  this  deed  of  reconveyance  to  John  Sadleir  no 
further  convej-ance  was  made  by  Sadleir  to  the  respondents.     They 
were  assured  of  the  fact  of  the  reconveyance,  and  the  mortgage  wa%: 
eitlier  completed  or  allowed  to  continue.     The  estate  so  reconveyed  by  ' 
Eyre  remained  in  John  Sadleir  until  he  committed  suicide  in  the  month 
of  February,  1856.     On  that  event,  the  fraud  of  Sadleir  was  discovered. 

These  estates  have  been  since  sold  by  an  order  of  the  Encumbered 
Estates  Court  in  Ireland.  With  respect  to  the  proceeds  of  that  sale, 
a  contest  has  arisen  between  Eyre  and  the  London  and  County  Bank; 
Eyre  claims  the  benefit  of  his  original  mortgage,  and  insists  that  the 
reconveyance  is  void  for  fraud.  The  bank  directors  claim  the  benefit 
of  tha  reconveyance  as  purchasers  for  valuable  consideration,  without 
notice  of  the  fraud  committed  by  Sadleir  on  Eyre,  and  on  that  ground 
the  court  below  has  given  judgment  in  their  favor. 

A  purchaser  for  valuable  consideration  without  notice  will  not  be 
deprived  by  a  court  of  equity  of  any  advantage  at  law  which  he  has 
fairly  obtained  for  his  protection.    But  in  the  present  case  the  estate 
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reconveyed  by  Eyre  remained  in  Sadleir,  and  was  never  conveyed  by 
Sadleir  to  the  bank.  In  answer  to  this  objection,  the  respondents 
insist  on  the  estoppel  created  by  the  previous  conveyance.  This 
answer  would  be  good  as  against  Sadleir  and  all  claiming  under  him. 
The  estoppel  created  by  the  antecedent  contract  and  conveyance  by 
Sadleir  would  bind  parties  and  privies,  that  is,  Sadleir  and  those 
claiming  under  him.  But  the  claim  of  Eyre  is  against  Sadleir  by  para- 
mount right,  to  recover  the  estate  of  which  Eyre  had  been  deprived  by 
fraud,  and  Sadleir  acquired  no  interest  to  feed  his  prior  contract  by 
virtue  of  that  fraudulent  transaction. 

It  is  urged  by  the  respondents  that  the  reconveyance  when  made  by 
EjTe  enabled  Sadleir  to  obtain  money  from  the  bank,  and  that  the 
mortgage  was  completed  on  the  faith  of  the  reconveyance.  The  evi- 
dence does  not  appear  to  me  to  prove  either  of  these  positions.  But 
granting  that  it  does,  the  reconveyance  was  to  Sadleir  and  was  ob- 
tained by  him  by  fraud  and  covin.  There  was  no  contract  or  direct 
communication  between  the  respondents  and  Ej-re,  who  acted  with 
perfect  bona  fides.  The  respondents  left  Sadleir  to  obtain  the  recon- 
ve3'arice,  and  they  can  claim  the  benefit  of  it  onh'  under  Sadleir,  whose 
act  they  must  take  as  it  is.  If  (which  is  not  proved)  they  had  ad- 
vanced money  to  Sadleir  on  the  faith  of  the  release  and  their  actual 
possession  of  it,  but  without  taking  a  convej-ance,  they  might  have 
had  a  lien  on  the  deed  itself;  but  their  interest  in  the  estate  being 
equitable  only  would  still,  in  my  opinion,  have  been  subject  to  the 
superior  equity  of  Eyre.  Whilst  the  estate  remained  in  Sadleir,  so 
long  was  it  liable  to  be  pursued  and  recovered  by  Ej-re.  But  there  is 
no  suflScient  proof  of  any  such  advance  by  the  bank ;  and  the  only 
foundation  of  the  bank's  claim  is  the  mortgage  by  Sadleir  prior  to  the 
deed  of  reconveyance.  That  mortgage  and  contract  would  bind  any 
interest  subsequently  acquired  hy  Sadleir.  But  under  the  reconvey- 
ance he  obtained  none ;  for,  as  between  Sadleir  and  Ej-re,  the  latter 
was  still  the  owner,  and  might  at  any  time  during  the  life  of  Sadleir, 
by  bill  in  equity,  have  set  aside  the  release,  and  obtained  a  reconvey- 
ance of  the  estate,  and  an  interim  injunction  to  restrain  any  alienation 
of  it  by  Sadleir.  This  equitable  title  still  remains  unimpaired,  and 
ought  to  be  preferred  to  any  claim  by  the  bank. 

I  therefore  advise  your  Lordships  that  the  oixiers  of  the  court  below 
be  reversed,  and  that  it  be  declared  that  the  claim  of  the  appellant  to 
priority  in  respect  of  his  mortgage  ought  to  have  been  allowed ;  and 
that  the  case  be  remitted,  with  that  declaration,  to  the  Landed  Estates 
Court.  If  the  appellant  has  obtained  any  additional  security  under  the 
agreement  of  the  6th  October,  1855,  not  comprised  in  bis  original 
mortgage,  that  must  be  given  up  or  accounted  for  to  the  bank. 
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CLARK  V.  MUNEOE. 
Supreme  Court,  Massachusetts,  1817. 

[14  Mass.  351.] 

This  was  a  writ  of  dower,  which  was  tried,  at  the  last  April  te^mln 
this  county,  before  Jackson,  J.  The  facts  in  the  case  shortly  were, 
that  James  Andrews  and  his  wife,  on  the  7th  of  May,  1805,  conveyed 
tbejjiBliuaes,  01  wmcti  the  aattoirl^n|^ln.img  tr^.hp  endowed,  to^lliiam 
^ark,-  h^-  late  husbapd  ;  and  that  the  said  William,  by  his  deed,  dated 
and  executed  at  the  same  time,  mortgaged  the  same  nremisRiji  to  one 
James  "Winthrop  in  fee ;  both  which  deeds  were  acknowledged  and 
recorded  at  tlie  same  time  ;  that  the  said  James  Winthrop  was  then  the 
guardian  of  one  Charles  Winthrop,  a  minor,  to  whom  he  afterwards 
assigned  them ;  that  the  said  Charles  afterwards  entered  and  foreclosed 
the  said  mortgage,  and  assigned  the  premises  to  the  present  tenant. 

It  was  also  in  evidence  that  the  consideration  of  the  said  deed  from~ 
Andrews  and  his  wife  to  said  Clark  was  the  property  of  the  said  Charles 
Winthrop,  and  that  the  said  mortgage  was  made  in  pursuance  of  a  pre- 
vious agreement  between  all  the  parties  to  both  deeds,  to  secure  the 
said  consideration  for  the  use  and  benefit  of  the  said  Charles. 

The  judge  directed  the  jury  that,  in  consequence  of  the  said  agree- 
ment, and  the  execution  of  said  deeds  pursuant  thereto,  the  said  William 
had  only  such  an  ijistantaneous  seisin  as  woul(^  Pftti  Pr*^^'*'"  *^^  ^f miUflP"^- 
to  recover  Her  dower  id' ttie  said  prg^iisea.^^^ 

'TlSe^ffemandant  excepted  to  this  opinion  of  the  judge,  and  the  cause 
came  before  the  court  at  this  term  upon  the  said  exception. 

Per  Curiam.  In  the  case  of  Holbrook  v.  Finney,  4  Mass.  Rep.  566, 
it  was  defcided  that  a  conveyance  in  fee,  and  a  reconvej'ance  by  the 
grantee  to  the  grantor  in  mortgage,  being  considered  as  parts  of  the  same 
transaction,  did  not  give  to  the  grantee  such  a  seisin  as  entitled  bis  wife 
to  have  dowerlnTTreyutnliuJ  piiumiatt.  In  Llie  case  at  bar,  the  mortgage 
"WasTcTa  third  party  ;  but  stiu  tne  whole  constituted  but  one  transaction. 
We  are  not  able  to  view  the  case  in  any  light  different  from  what  it 
would  have  presented  had  the  mortgage  of  Clark  been  made  to  Andrews 
and  his  wife  instead  of  Winthrop.  Coates  v.  Cheever,  1  Cowen's 
Rep.  460. 

Judgment  for  the  tenant  on  the  verdict. 
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'  HAMLIN  V.   KLEIN.* 

I 
,\  ^'  Supreme  Court,  New  York,  1896. 

if  1%N.Y.  App.  Div.  413.] 

This  ^action  was  brought  bj'  the  plajg^Qgi  who  are  the  haldfiES,  by 
asaigaj^ent,  of  a  certain  mortpfage  described  in  the  complaint,  to  vacate 
a  v°ioj^°o  r.f  i^nfig  fvr\m  t|)f.  lit^n  of  ,t.hp.ir  mojitpagpi,  and  to  restore  such 
lien  .as  to  the  lands  described,  upon  the  ground  that  the  plaintiffs  were 

.  iaducifecl  "io  execute  guch  release  b^^rea_soa,jt£»Jihe"'fra;B^aleBt  represen- 

"•-tswions  of  the  mortgagor. 

i#  Adams,  J.  The  learned  trial  court  found,  as  facts  in  this  case,  that 
the  release  of  the  plaintiffs  as  to  the  five  lots  in  question  was  induced 
hy  thp  fglyp  g^if]  fr.mdni'P-frir TpprPimitaitiinilO  ot  thp  mnrtgifflrnr'Ttrnmnrrr, 
and  that  none  of  said  lots  was,  by  the  terms  of  said  mortgage,  entitled 
to  be  released  from  the  lien  thereof;  and  his  conclusion  of  law  was, 
that  the  plaiiitifEs  shni^y  be  restored  to  the  same  rights  in  all  respects 
as  agaid'Sfine  deiendants  Klein  and  Vorreuter,  and  as  to  all  collateral 
security  held  by  them,  as  they  would  have  possessed  had  the  release  in 
question  never  been  executed,  so  far  as  the  same  purported  to  discharge 
from  the  lien  of  the  mortgage  the  five  lots  which  were  fraudulently 
embraced  in  such  release. 

The  facts  thus  found  appear  to  be  fully  sustained  by  the  evidence  in 
the  case  and  are  apparently  acquiesced  in  by  the  principal  debtor,  as 
no  appeal  has  been  brought  from  the  judgment  herein,  save  by  the 
defendants  Klein  and  Vorreuter,  who  stand  in  the  relation  of  sureties 
to  the  mortgage  debt.  And  the  only  question,  therefore,  which  is 
necessary  to  be  considered  upon  this  appeal,  ^j  ^tiotiY]-  £[];_j)flji  *'^° 

,  release  from  the  lien  of  the  nlaintiffs'  mnrtpraore  of  these  five  lots,  which 

LunQuestionably  did  materially  impair  the  s^^^-jmlttY  of  such  moi-tgage, 
exonerated  the  sureties  from  anx^Iiabilitjs.  for  the  amount  remaining 

It  is,  of  course,  well  settled  that  where  a  creditor  by  a  valid  agree- 
ment entered  into  betw^fen  himself  and  the  principal  debtor,  without 
the  consent  of  his  surety,  releases  the  former  from  the  payment  of  his 
obligation,  or  any  part  thereof,  or  releases  any  property  of  the  principal 
debtor  which  the  creditor  holds  as  security  for  the  payment  of  the  debt, 
the  surety  is  thereby  discharged.  It  is  likewise  an  elementary  principle 
of  law  that  fraud  vitiates  all  contracts ;  and  it  follows  that  where  a 
party  is  induced  to  enter  into  an  agreement  by  reason  of  fraudulent 
representations  made  to  him,  the  same  is  absolutely  void,  and  the  surety 
is  not  discharged  from  his  obligation  to  answer  for  his  principal  by 
reason  of  the  agreement  thus  entered  into.  Lowman  v.  Yates,  37 
N.  Y.  601. 

The  rule  just  stated  may  be  applied  with  peculiar  appropriateness  to 
the  case  in  hand,  for  the  acts  of  the  creditor  which  will  ordinarily  exi- 
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onerate  a  suretj-,  must  be  of  such  a  character  as  to  work  some  legal 
injury  to  him,  or  they  must  be  inconsistent  with  his  legal  rights. 
Blydenburgh  v.  Bingham,  38  N.  Y.  371 ;  Clark  v.  Sickler,  64  N.  Y.  231. 
Of  course,  to  the  extent  that  the  release  of  the  five  lots  impaired  the 
security  of  the  principal  debtor  which  was  held  by  these  plaintiffs,  the 
sureties  were  injuriously  affected ;  but  when  the  relief  sought  to  be 
obtained  through  the  medium  of  this  action  is  accomplished  and  the 
lien  of  the  mortgage  is  restored  to  those  lots,  the  sureties  will  be  placed 
preciselj'  where  they  would  have  been  had  those  lots  not  been  included 
in  the  release.  In  other  words,  nothing  has  been  doije  by  these  plain- 
tiffs, except  that  which  they  are  now  seeking  to  avoid  upon  the  ground 
of  fraud,  which  injuriously  affects  the  legal  rights  of  the  appellants.  It 
is  quite  possible  that  the  land  covered  by  the  mortgage  has  depreciated 
in  value,  as  the  defendants  attempted  to  show  upon  the  trial ;  but  it  is 
diflScult  to  see  how  that  fact  can  be  made  available  as  a  defence  to  this 
action,  inasmuch  as  the  plaintiffs'  mortgage  is  not  yet  due  and  there  has 
been  no  default  in  the  interest  thereon  which  would  have  permitted  them 
to  foreclose  the  same.     So  that,  with  f.he  lien  restored  to  tb^so  ijY^,  ]r»t.a^— 

t.lifi  siiretiPiS  will  simnly  remain  .liahlp.  t.n  rPsno.^|1    fnv  any  dpfir-if.  whipJa. 
mfly  i;^nssjhlv  aiise  if  tbP  pJaintifFa  siiould  ultimatply  he  forced  to  fore- 
close their  mortgage,  and  that  is^pj,'g];j|g,gJ,^;jyhiiJiiiitlilf^  '  ^ — '^~ 
7^ht^!;t.tic'y.„aaatrScCy.iio!!5^1jg                                ||j(^||^incipal  debtor. 
We  are  unable  to  discover  any  error  committed  upon  the  trial  of 
this  case,  or  in  the  conclusion  reached   by  the   learned    trial   court ; 
and  we,  therefore,  think  that  the  judgment  appealed  from  should  be 
affirmed. 
All  concurred,  except  Ward,  J.,  not  sitting.  [ 

Judgment  affirmed,  with  costs. 


PERKINS  V.  DAVIS. 
Supreme  Court,  Massachusetts,  1876. 
[120  Mass.  408.]    • 

Writ  of  Entry  to  recover  possession  of  a  parcel  of  land  in  Law- 
rence. Plea,  nul  disseisin.  At  the  trial  in  the  Superior  Court,  before 
Brigham,  C.  J.,  without  a  jury,  the  following  facts  were  found : 

In  April,  1869,  the  demandant,  who  then  owned  the  demanded 
premises,  and  Sarah  O.  Adams,  made  an  oral  contract  for  the  sale 
and  purchase  of  them,  and  Adams  entered  into  possession  and  so  con- 
tinued until  January  1,   1870,  and  on  June  12,  1869,  the  demandant 
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executed  and  delivered  to  her  a  deed,  in  which  the  consideration  was 
stated  to  be  $3,200,  and  she  executed  and  delivered  to  him  a  mortgage 
deed  of  the  premises,  in  which  the  consideration  was  stated  to  be 
$2,900.  Both  of  these  deeds  were  dated  April  22,  1869,  and  acknbwl- 
edged  and  recorded  on  June  12,  1869.  Thej'  were  so  dated  because 
the  contract  for  the  sale  and  purchase  of  the  premises  was  then  made, 
and  with  a  view  to  the  taxation  of  the  estate.  On  April  29,  1870,  the 
demandant  foreclosed  the  mortgage  made  to  him  by  Adams,  for  a 
breach  of  the  condition  thereof. 

While  Adams  was  in  possession  of  the  premises,  in  May,  1869,  she 
made  a  contract  with  one  Henrj-  J.  Couch,  to  repair  or  enlarge  the 
buildings  on  the  demanded  premises,  and  Couch  performed  labor  and 
supplied  materials  for  those  purposes,  beginning  in  May,  1869,  and 
ending  on  March  1,  1870.  On  March  2,  1870,  he  filed  in  the  office 
of  the  clerk  of  the  citj'  of  Lawrence  a  certificate  of  such  contract,  per- 
formance of  labor  and  supplj'  of  materials,  and  of  his  intention  to 
claim  a  lien  therefor  on  the  demanded  premises ;  and  on  June  30, 1870, 
on  a  petition  duly  filed  in  the  Superior  Court  to  enforce  the  lien,  judg- 
ment was  entered  for  the  petitioner,  and  a  sale  of  the  demanded  premises 
was  ordered,  to  satisfy  the  judgment.  On  August  27,  1870,  under 
this  order,  the  premises  were  sold  to  the  tenant,  and  a  deed  made  to 
him  the  same  day. 

On  these  facts  and  their  legal  eflTect,  the  judge  ruled  that  the  de- 
mandant was  entitled  to  recover,  and  ordered  judgment  for  him ;  and 
the  tenant  alleged  exceptions. 

Ames,  J.  As,  by  the  consent  of  the  parties,  this  case  was  tried  by 
the  court  without  a  jury,  the  rulings  of  the  presiding  judge  upon  matters 
of  law  only  are  open  to  examination  in  this  court ;  but  his  findings 
upon  matters  of  fact  are  conclusive,  and  cannot  be  here  revised.  It 
appears  from  the  bill  of  exceptions  that  the  conveyance  of  the  lot  of 
land  from  this  demandant  to  Sarah  O.  Adams,  and  her  mortgage  deed 
of  the  same  to  him  for  what  appears  to  have  been  about  nine-tenths 
of  the  purchase-money,  both  occurred  on  the  same  day,  and  were 
acknowledged  and  recorded  on  the  same  day.  This  fact  is  an  indica- 
tion that  the  two  instruments  really  constituted  but  one  transaction ; 
and  the  presiding  judge  may  be  supposed  to  have  found  that  (as 
against  the  mortgagee)  they  gave  to  Mrs.  Adams  only  an  instantaneous 
seisin,  so  that  all  encumbrances  to  which  she  could  subject  the  property 
would  apply  only  to  her  equity  of  redemption.  There  is  nothing  in 
the  facts  reported  that  justifies  us  in  holding  that  the  grantor  was 
to  advance  money,  or  give  credit  on  the  sale,  to  enable  her  to  build 
a  house  on  the  land.  The  case  therefore  does  not  come  within  the 
rule  laid  down  in  Hilton  v.  Merrill,  106  Mass.  528.  The  deed,  although 
dated  back,  could  only  take  effect  from  its  delivery,  which  was  after 
the  date  of  the  building  contract.  But  the  difficulty  with  the  tenant's 
case  lies  in  the  nature  and  extent  of  the  title  which  Mrs.  Adams 
acquired  by  the  conveyance  in  the  land  conveyed.     We  must  suppose 
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that  the  deeds  exchanged  by  the  parties  were  in  conformity  to  the 
terms  of  their  unwritten  contract.  If,  under  the  convej-ance,  Mrs. 
Adams  only  held  an  equity  of  redemption,  it  was  not  in  her  power  to 
create  any  encumbrance  or  lien  upon  the  estate  that  could  take  pre- 
cedence of  the  mortgage,  except  with  the  consent  of  the  mortgagee. 
Of  such  consent  we  have  no  evidence.  It  follows  from  this  view  of 
the  case  that  the  demandant,  who  claims  under  that  mortgage,  has  the 
older  and  better  title,  and  that  the  tenant's 

Exceptions  must  be  overruled. 


VOSE  V.   BRONSON. 

Supreme  Court  United  States,  1867. 

[6  Wall.  452.] 

Appeal  from  the  Circuit  Court  for  "Wisconsin. 

In  December,  1856,  the  La  Crosse  and  Milwaukee  Railroad  Com- 
pany, to  secure  ten  millions  of  dollars  in  bonds,  to  be  issued  by  them, 
executed  a  mortgage  to  Bronson,  Soutter,  and  Knapp,  as  trustees  for 
the  bondholders.  This  mortgage  was  amended  in  1858,  so  as  to  limit 
the  issue  to  four  millions.  Bonds  to  that  amount  were  issued,  and 
became  a  lien  on  the  road.  In  consequence  of  the  failure  of  the  com- 
pany to  provide  for  the  payment  of  interest,  the  trustees,  in  1859, 
instituted  proceedings  in  the  Federal  Court  of  Wisconsin,  to  foreclose 
the  mortgage ;  which  proceedings,  in  1862,  passed  to  a  decree.  The 
road  in  1863  was  sold.  After  the  decree,  but  before  the  sale,  one 
Vose  (the  appellant),  who  had  not  been  made  a  part^'  defendant  to  the 
suit  of  foreclosure,  filed  a  bill  against  the  trustees  just  named,  asking 
to  come  in  and  share  in  the  proceeds  of  the  sale  of  the  mortgaged 
propertj'  in  their  hands. 

The  bill  set  forth  that  before  the  execution  of  the  mortgage,  but 
in  immediate  contemplation  of  it,  the  La  Crosse  Companj'  had  agreed 
to  buy  a  large  quantity  of  railroad  iron  of  a  firm  to  whose  rights  the 
complainant  had  succeeded,  giving  to  them  bonds  to  the  extent  of 
about  $714,000  in  payment,  at  the  rate  of  eighty  cents  on  the  dollar; 
that  it  was  well  understood  between  the  parties  that  the  firm,  which 
was  one  dealing  extensively  in  railroad  iron,  took  the  bonds,  not  to 
hold  as  investments,  but  for  commercial  and  immediate  use ;  that  to 
guard  against  loss  to  the  firm  by  a  depreciation  in  the  markets  of  the 
bonds  thus  to  be  assigned  to  it,  by  the  company's  selling  any  of  those 
which  they  yet  retained  at  a  less  rate  than  the  80  per  cent,  it  was 
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agreed  that  if  the  company  should  sell  anj'  of  their  bonds  to  anj' one 
during  a  certain  term  named,  at  a  less  rate  than  this  one,  then,  that 
the  companj-  should  deliver  to  the  firm  so  many  additional  bonds  as 
would  paj-  the  firm  for  the  iron  in  full,  estimating  the  bonds  already 
given  and  those  to  be  given  at  the  lowest  rate  at  which  any  bonds 
had  been  sold.  The  bill  further  set  forth  that  the  iron  (10,474  tons) 
was  delivered  to  the  companj-,  and  bj-  them  used  in  making  their  road, 
and  now  formed  a  material  ingredient  in  the  value  of  the  property 
sold. 

Admitting  that  the  company  had  issued,  sold,  and  delivered  the 
whole  four  million  dollars  of  bonds  (so  that  on  the  face  of  the  bill  it 
appeared  that  the  company  had  the  control  of  no  more  bonds),  the 
bill  set  forth  that  it  had  sold  a  large  amount  of  them  as  low  as  forty 
cents  on  the  dollar;  that  the  firm,  needing  to  "realize"  on  the  bonds 
assigned  to  them,  had  been  compelled  to  sell  at  that  same  rate,  and 
that  the  effect  of  the  company's  thus  selling  40  per  cent  was,  that 
the  firm  had  been  paid  but  half  the  stipulated  price  for  their  iron.  It 
set  forth,  moreover,  that  in  fixing  the  claims  which  the  respective 
bondholders  had  upon  the  proceeds  of  the  sale  of  the  mortgaged  prem- 
ises, a  portion  of  the  bonds  were,  hy  the  final  decree  of  foreclosure, 
cut  down  from  the  value  apparent  on  their  face  to  40  per  cent,  on 
account  of  their  having  been  sold  at  a  discount;  and  that 

The  decree  of  foreclosure  having  been  entered  for  .     $2,794,600 

There  remained  as  balance  an  unappropriated  lien  of     .      1,205,400 


Part  of  the  original  mortgage  for $4,000,000 

The  bill  accordinglj'  prayed  that  as  the  firm  was  to  be  paid  only  in 
bonds,  and  did  not  receive  enough  to  paj-  them,  that  the  requisite 
amount  of  bonds,  that  is  to  sa_v  another  $714,000,  might  be  exe- 
cuted and  delivered  to  them,  or  at  any  rate  that  they  might  stand  in 
the  same  position  as  if  such  requisite  number  had  been  executed  and 
delivered  to  them;  and  that  the  decree  might  be  opened  and  the  com- 
plainant let  in  so  as  that  his  equities  might  be  provided  for  out  of  the 
unappropriated  lien  in  the  mortgage,  which  it  was  stated  was  sufficient 
to  provide  for  them. 

The  bill,  on  demurrer  to  it,  was  dismissed  by  the  Circuit  Court. 

Appeal  here. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

The  question  presented  by  this  record  is  of  easy  solution.  If  Vose 
had  brought  suit  against  the  La  Crosse  and  Milwaukee  Railroad 
Company  for  breach  of  their  contract,  the  interpretation  of  it  would 
have  been  a  proper  subject  of  inquiry,  but  the  decision  of  this  case 
does  not  depend  on  the  disposition  of  that  question.  The  appellant 
places  his  claim  for  relief  on  his  right  to  have  an  outstanding  equity 
with  the  La  Crosse  Company  adjusted  in  the  foreclosure  suit,  and  his 
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demand  attached  to  the  foot  of  the  mortgage.  To  do  this,  there 
must  be  a  power  somewhere  to  enlarge  the  mortgage,  and  where  is  it 
lodged?  Certainly  not  with  the  trustees,  for  their  duty  is  to  see  that 
the  security  held  by  them  for  their  cestui  que  trusts  is  enforced  accord- 
ing to  the  terms  of  the  deed.  They  could  neither  enlarge  the  mort- 
gage, nor  consent  to  its  enlargement.  The  court  could  not  do  it,  nor 
the  La  Crosse  Company,  as  it  had  covenanted  with  the  trustees  in  , 
behalf  of  the  bondholders,  that  it  would  only  issue  four  millions  of 
dollars  in  bonds.  The  rights  of  tlie  bondholders  were  fixed  by  the 
terms  of  the  mortgage.  The  value  of  the  bonds,  as  an  Investment, 
depended  in  a  great  measure  on  the  number  to  be  issued,  and  doubt- 
less each  purchaser,  before  he  bought,  had  information  of  the  character 
of  the  security  on  which  he  relied.  The  property  might  be  very  well 
a  safe  security  for  four  millions  of  dollars,  and  very  unsafe  for  any 
additional  amount. 

The  doctrine  contended  for  would  utterly  destroy  the  marketable 
value  of  all  corporate  securities.  No  prudent  man  would  ever  buy  a 
bond  in  the  market,  if  the  provisions  made  for  its  ultimate  redemption 
could  be  altered  without  his  consent. 

But  it  is  said,  as  the  court  rendered  a  decree  for  less  than  the  face 
of  the  bonds,  equity  will  step  in  and  allow  the  appellant  to  apply  the 
vacuum  of  principal  secured  by  the  mortgage,  to  liquidate  his  claim. 
The  answer  to  this  is,  that  it  does  not  concern  the  appellant  whether 
the  court  rightfully  or  otherwise  reduced  a  portion  of  the  bonds.  The 
bondholders,  whose  bonds  were  thus  reduced,  are  the  only  parties 
in  interest  who  could  have  any  just  cause  of  complaint  against  the 
action  of  the  court,  and  if  they  did  not  feel  aggrieved  no  other 
person  has  any  right  to  complain.  The  security  of  the  mortgage  ex- 
tended to  four  millions  of  bonds  only,  and  whatever  amount  the  court 
should  ascertain  was  due  on  those  four  millions  was  the  amount  secured, 
and  no  more. 

If  Vose  had  been  made  a  party  defendant  to  the  foreclosure  suit, 
the  decree  would  have  been  the  same.  But  he  was  not  a  necessary 
party  to  that  suit.  The  trustees,  as  the  representatives  of  all  the 
bondholders,  acted  for  him,  as  well  as  the  others.  It  would  be  im- 
practicable to  make  the  bondholders  parties  in  a  suit  to  foreclose  a 
railroad  mortgage,  and  there  is  no  rule  in  equity  which  requires  it  to 
be  done.  Decree  affirmed. 
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DUNCAN  AND  ELLIOTT,  TRUSTEES,  v.  MOBILE  &  OHIO 

RAILROAD. 

ClKCUIT    CODRT    OF    THE    UNITED    STATES,    1876. 
[2  Woods,  542.] 

Petition  filed  in  a  suit  in  equity. 

The  petition  stated  tiiat  the  interest-bearing  bonded  debt  of 
the  company  was  $11,500,000,  on  which  the  annual  interest  was 
$900,000,  which,  under  existing  circumstances,  the  road  was  unable 
to  pay;  that  in  1874  the  company  made  default  in  the  payment  of  its 
interest,  and  that  during  a  part  of  the  year  1873,  and  in  1874  and 
1875,  in  order  to  maintain  its  credit,  had,  coiitracted_a^  floating^jyjt 
to  the  amount  nf$582,385.52.  which  'Kiflg'^SJieuded  iii  payment  of 
interest,  and  for  supplies,  materials,  and  equipments.  A  portion  of  this 
debti_j},  was  alleged,  was  secured  by  a  pledge  of  bonds  and  other 
securities  of  the  company,  the  par  value  pt  yyh'"''  ^'^fpp'^pri  the  debt, 
but  which  would  not  sell  for  more  than  a  third  or  fourth  of  the  debt ; 
another  portion  was  secured  bj'  the  individual  indorsement  of  persons 
who  had  been  president  and  directors  of  the  company,  and  who  gave 
their  names  and  credit  to  maintain  the  credit  of  the  company,  and  to 
purchase  supplies ;  another  part  of  the  debt  was  held  by  the  patrons 
and  customers  of  the  company,  secured  by  third  mortgage  bonds, 
having  little  market  value.  The  petition  further  stated  that  it  was 
the  hope  and  expectation  of  the  trustees  that  there  should  be  a 
reorganization  of  the  company  by  the  owners  of  the  bonds  becoming 
the  owners  of  the  railroad,  and  that  for  that  purpose  a  removal  of 
these  floating  claims  might  be  desirable  to  the  bondholders,  if  the  same 
could  be  done  on  favorable  conditions  and  with  their  consent. 

The  petitioners  alleged  that  in  their  opinion,  the  debt  could  be  com- 
pounded and  settled  at  much  less  than  its  face,  and  that  by  its  settle- 
ment a  number  of  the  bonds  and  securities  of  the  companj'  would 
be  preserved  from  sacrifice,  but  that  the  petitioners  had  no  authority 
to  employ  for  that  purpose  the  moneys  which  have  come  into  their 
possession  as  trustees. 

Petitioners  did  not  admit  that  the-^eWefsj^f Jhe^floa^ng..dfiMJiad 
any  Iegaixla4«-4jpoa4hemonevs jnjES^ands  aftsing  from  the  income 
and'receipts  of  the  roa3  since  it  has  been  in  their  hands ;  but  they 
prayed  for  a  reference  to  a  master  to  report  whether  it  was  legal  or 
proper  to  pay  said  floating  debts,  or  any  portion  of  them,  as  a  com- 
promise ;  that  the  trustees  and  representatives  of  the  several  classes 
of  bondholders  might  be  notified  of  the  reference,  and  their  action 
thereon  reported  to  the  court,  and  how  far  they  consented  to  and 
approved  said  application,  and  that  the  master  report  what  is  prudent, 
legal,  or  proper  to  be  done  in  the  premises. 
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Woods,  Circuit  Judge.  Briefly  stated,  the  grounds  upon  which  this 
recommendation  is  based  by  the  master,  and  upon  which  the  confirma- 
tion of  his  report  was  urged  by  counsel,  are :  (1),  That  the  whole  of 
the  money  represented  by  this  floating  debt  has  in  good  faith  gone  to 
the  bondholders,  partly  and  chiefly  by  paying  their  interest  coupons ; 
and  as  to  the  residue,  by  the  improvements  and  betterments  of  the 
railroad  property ;  and  (2),  that  a  large  amount  of  the  bonds  of  the 
company  are  hypothecated  for  the  payment  of  this  floating  debt ;  and 
(3),  that  ^^e_spttlpmpnt  nf  Jibis__floating  debt,  by  payment  or  com- 
promise, IS  essential  to  such  management  onhe  property  or  reorgan- 
ization of  the  company,  as  will  preserve  the  valuable  franchises, 
privileges,  and  exemptions  of  the  existing  corporation. 

I  have  been  unable  to  come  to  the  conclusion,  that  the  recommen- 
dations of  this  report  ought  to  be  adopted  by  the  court. 

The  debt,  which  it  is  proposed  to  pay  out  of  the  income  of  the  road, 
is  a  floating  debt,  partly  secured  by  bonds,  etc.,  inferior  in  rank  to  the 
great  mass  of  bonds  making  up  the  bonded  debt  of  the  defendant  com- 
pany. The  company  has  failed  to  pay  the  interest  on  those  bonds 
having  the  superior  lien,  and  for  that  reason  the  trustees  of  the  first 
mortgage  have  taken  possession  of  the  road  for  the  purpose,  among 
others,  of  applying  its  income  to  the  payment  of  the  interest,  and  if 
there  should  be  a  surplus,  to  the  principal  of  these  bonds.  The  propo- 
sition is  to  apply,  for  the  reasons  stated,  the  income  which  the  first  mort- 
gage bondholders  are  entitled  to,  to  the  payment  of  the  floating  debt. 

The  fact  that  the  floating  debt  was  contracted  in  good  faith  for  the 
benefit  of  the  railroad  company's  property,  and  therefore  for  the  bene- 
fit of  thB  bondholders,  is  true  of  perhaps  all  such  debts.  But  that  does 
not  give  the  floating  debt  creditors  any  ground  upon  which  to  claim 
that  their  debt  should  be  paid  first.  Galveston  Railroad  Co.  v.  Cow- 
drey,  11  Wall.  482. 

But  I  do  not  understand  that  the  floating  debt  creditors  claim  this 
application  of  the  income  of  the  road  as  a  legal  right. 

It  stands  simply  on  the  ground  that  to  refuse  their  'payment  would 
be  inequitable.  But  I  cannot  invade  the  legal  rights  of  others  to  relieve 
the  floating  debt  creditors  from  the  position  in  which  they  have  volun- 
tarily placed  themselves. 

The  facts  that  a  large  amount  of  inferior  securities  of  the  railroad 
company,  now  hypothecated  for  the  floating  debt,  would  be  released 
bj'  its  payment,  and  that  a  reorganization  of  the  company  would  be 
greatly  facilitated  and  the  valuable  franchises  of  the  company  thereby 
preserved  by  the  proposed  payment  of  the  floating  debt,  are  doubtless 
strong  considerations,  when  addressed  to  the  bondholders  themselves. 
But  can  this  court  waive  the  rights  of  the  bondholders,  because  we 
might  think  it  would  turn  out  to  their  advantage?  Can  we  make  a 
contract  for  them,  because  we  think  it  would  be  a  good  contract? 
IJave  we  the  power  to  take  money  which  belongs  to  them  and  give  it 
to  others  without  their  consent,  because  we  think  it  would  be  for  their 
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interest  ?  They  have  not  consented  to  this  diversion  of  their  money, 
and  no  one  who  is  authorized  to  do  so  has  consented  for  them.  For 
the  trustees  to  undertake  to  give  assent  for  the  bondholders  is  clearly 
outside  of  their  powers  and  duties,  which  are  plainly  prescribed  in  the 
deed  of  trust. 

This  court  is,  in  my  judgment,  without  any  power  to  make  the 
decree  recommended  by  the  report.  To  undertake  to  do  it  would  be 
to  invade  the  legal  rights  of  the  bondholders,  and  if  established,  as 
within  the  power  of  a  court  of  equity,  would  shake  the  credit  of  rail- 
road securities  throughout  the  world.  I  must,  therefore,  decline  to 
adopt  the  recommendations  of  the  master. 
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Section  II.  —  Possession. 


A.   Right  to  Possession. 

EOCKWELL  V.   BRADLEY. 

Supreme  Court,  Connecticut,  1816. 

[2  Conn.  1.] 

Swift,  C.  J.  The  question  is,  whether  an  action  of  disasiain  can  be 
maintained,  by  the,  mnrtaaapp ,  against  the.jaaiJtgagor,  who  continued  in 

possession,  without:  Tin^.]p,P  tn  qnit. 

The  mortgagee,  on  the  execution  of  the  deed,  is  vested  with  the  fee 
of  the  land,  and  is  entitled  to  the  immediate  possession,  though  the  law 
day  has  not  elapsed.  It  is,  however,  the  understanding  of  the  parties 
that  the  mortgagor  shall  retain  the  possession. 

The  principle  contended  for,  on  the  part  of  the  defendant,  is  that 
the  moi-tgagor  continues  in  possession,  bj'  the  license,  consent,  and 
°rr°°"'°"''  "f  tih°  m"rtffip;n" ;  that  the  pOSSessl6n  is  lawful ;  and  that 
he  cannot  become  a  disseisor,  imlesa  a  aiiyr^pf),pr  fff  r"ssps^iftj^,t|B 
demanded,  or  a  notice  to  quit  be  given.  Of  course,  to  maintain  this 
aclilUU,  Wfe  umsl  'treat  'as  a  disseisor  a  man  who  has  lawful  possession ; 
which  is  repugnant  to  acknowledged  principles. 

To  decide  this  question,  we  must  consider  the  nature  of  the  right  of 
a  mortgagor  in  possession.  TTo  haa  yifgw  lihrni  rl  tia  1  tenant  at  will ; 
but  the  reaemblftntw  in  •vary  Ttifffttr  ;  for,  it  is  agreed,  he  would  not  be 
entitled  to  emblements,  or  accountable  for  rent.  The  truth  is,  such  an 
estate  is  of  a  peculiar  nature,  preciseh'  resembling  no  other.  Lord 
Mansfield  saj's,  in  Keech  v.  Hall,  Dougl.  22,  he  is  a  tenant  at  will  in 
the  strictest  sense.  Though  the  inference  from  the  fact  that  the  mort- 
gagor is  left  in  possession  is  an  agreement  that  he  shall  continue  it,  j-et 
this  is  under  this  condition,  that  he  is  so  entirely  subject  to  the  will  of 
the  mortgagee,  that  he  (the  mortgagee)  may  consider  his  possession  to 
be  lawful,  or  treat  him  as  a  disseisor,  without  notice  to  quit.  This 
results  from  the  nature  of  an  estate  in  mortgage,  where  the  object 
is  to  give  the  mortgagee  an  absolute  power  over  the  pledge  to  enable 
him  to  secure  or  enforce  the  paj-ment  of  the  debt. 

I  would  advise  a  new  trial.* 

1  Accord :  Roby  v.  Maisey,  8  B.  &  C.  767 ;  Smartle  v.  Williams,  1  Salk.  245 ; 
Dunn  V.  Miller,  3  N.  Sc.  347 ;  Woodward  ».  Parsons,  59  Ala.  625 ;  Stewart  v.  Scott, 
54  Ark.  187;  Blaney  u.  Bearce,  2  Me.  132;  Lackey  u.  Holbrook,  U  Mete.  458;  Brown 
V.  Cram,  1  N.  H.  169;  Tyron  v.  Munson,  77  Pa.  St,  250.  — Ed. 
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CHICK  V.   WILLETTS. 
Supreme  Court,  Kansas,  1864. 

[2   Kan.  384.] 

Bt  the  Court,  Cbozier,  C.  J.  Tvro  questions  are  presented  by  the 
record :  First,  Which  law,  tiie  twentieth  section  of  the  code,  or  the 
second  section  of  th¥~''  ame'ndatory  act,"  pr^cntesThe  limitation ; 
and  second,  When  an  action  tfpon  a  promissory  note,  secured  bj-  a 
mnrttra.gR  on  mil  flatitf,  is  haiTed  bv  the  sti^^i|it.p  r>f  lip^j^gtinng  has  the 
mort^ragee  aB:£JBia}.fidyJ3.P6B.  the  mortgage  ?  These  are  the  facts :  On 
the  sixth  day  of  April,  1858,  atTTansas  City,  in  the  State  of  Missouri, 
the  defendant  executed  to  the  plaintiffs  his  promissor3'  note,  payable 
one  day  after  date.  Afterwards,  and  on  the  12th  day  of  August  of 
that  year,  the  defendant,  to  secure  the,  payment  pf  fefi  r^'t" ,  executed, 
in  this  State,  a  mortgage  upon  some  lots  in  Topeka,  which  mortgage 
contained  a  stipulatioti  tOkt  it  default  was  made  in  the  pa3-ment  of  the 
note  for  two  3'ears  from  the  date  of  the  mortgage,  that  instrument 
might<J^.^£oiBeeloaed,-«&c.  On  August  13,  1863,  a  suit  was  instituted 
upon  the  note  and  mortgage,  and  the  facts,  as  above  stated,  being  ad- 
mitted, judgment  was  rendered  for  the  defendant.  To  reverse  that 
judgment,  this  proceeding  is  instituted^ 

The  note  having  been  made  in  Missouri,  would,  under  the  act  of 
Februar}'  10,  1859,  have  been  barred  in  t,wn  ypi^iyf|  f'^f>fn.,l^^^'>  paggggA  of 
that  act,  if  therejftSi:fc^-Pio^ttiBg..Uae_tiP  be  copaj^^ered.  By  a  stipula- 
tion in  the  mortgage,  the  time  of  payment  was  deferred  two  years 
from  August  12,  1858. 

The  mortgage  having  been  made  in  this  State,  was  the  arrangement, 
with  reference  to  our  statute  of  limitations,  a  Kansas  or  Missouri  con- 
tract? Although  no  change  was  made  upon  the  face  of  the  note,  yet 
the  clause  of  the  mortgage  referred  to  was  effective  to  change  its  terms 
as  if  written  across  its  face.  The  time  of  its  payment,  with  reference 
to  the  land,  was  extended  two  3'ears.  Its  payment,  as  against  the 
laud,  could  not  be  enforced  before  that  time  ;  nor  would  the  limitation 
laws  begin  to  run  against  it  until  the  expiration  of  that  time.  These 
changes  in  the  original  contract  were  effected  by  the  paper  which  was 
executed  in  this  State.  The  contract  evidenced  by  the  mortgage  is 
essentially  different  from  that  set  out  in  the  note,  and  must  control  it. 
Therefore,  the  contract,  as  it  stood,  after  the  making  of  the  mortgage, 
was  a  Kansas  contract,  and  would  not  be  barred  in  two  j'ears. 

The  statutes  of  limitation  of  this  State  are  wholly  unlike  the  English 
statute,  and  differ  materially  from  the  limitation  laws  of  those  States 
which  have  adhered  to  the  common  law  forms  of  action  and  modes  of 
procedure.  Those  statutes  apply,  in  terms,  to  the  form  of  the  action  at 
law,  and  contain  no  provisions  concerning  an  equitable  proceeding.  If 
a  party  had  concurrent  remedies,  one  at  law,  the  other  in  equity,  courts 
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of  equity  applied  the  limitation  prescribed  for  the  action  at  law.  But 
in  all  other  cases  thej^  were  said  to  act  merely  in  analogy  to  the 
statutes,  and  not  in  obedience  to  them. 

In  this  State,  the  case  is  entirely  different.  The  distinction  between 
actions  at  law  and  suits  in  equity  is  abolished  ;  and  the  statutes  of  limi- 
tation apply  equally  to  both  classes  of  cases.  They  were  made  to 
apply  to  the  subject-matter,  and  not  to  the  form  of  action.  In  Eng- 
land and  the  States  referred  to,  a  limitation  different  from  that 
prescribed  for  simple  contracts  in  writing,  was  prescribed  for  special- 
ties. Here,  "  an  action  upon  a  specialty,  or  any  agreement,  contract, 
or  promise  in  writing,"  must  be  brought  within  three  years;  and  it 
matters  not  what  the  relief  demanded  may  be,  whether  such  as  could 
formerly  be  obtained  only  in  a  court  of  law,  or  such  as  migbt'have 
been  afforded  by  a  court  of  equity  exclusively. 

Mortgages  here  differ  essentially  from  mortgages  at  common  law, 
and  in  the  States  referred  to.  At  common  law,  a  mortgage  was  a  con- 
veyance with  a  defeasance,  and  gave  the  mortgagee  a  present  right  of 
possession.  Upon  it,  even  before  the  conditions  were  broken,  he  might 
enter  peaceably  or  bring  ejectment.  If  the  condition  was  broken,  the 
Conveyance  became  absolute.  If  the  money  was  paid  when  due,  the 
estate  revested  to  the  mortgagor ;  if  not  so  paid,  the  estate  was  gone 
from  him  forever.  After  a  time,  the  law  of  mortgage  was  so  modified 
that  the  legal  title  was  not  considered  as  having  passed  until  the  con- 
dition was  broken.  At  a  later  day,  another  still  more  importanjfe 
innovation  was  made.  While  it  was  considered  that,  upon  condition 
broken,  the  mortgagee  became  invested  with  the  legal  title,  and  was 
entitled  to  possession,  j-et,  in  that  condition  of  things,  his  title  was  sub- 
ject to  a  defeasance.  The  rents  and  profits  operated  as  cancellation, 
pro  tanto,  of  his  convej-ance  ;  and  when  they  reached  a  sum  sufficient 
to  reimburse  his  original  investment,  with  such  use  as  the  law  allowed, 
the  legal  title  reverted  to  the  mortgagor,  and  he  would  be  entitled  to  the 
possession  ;  and  he  had  a  right  to  facilitate  this  operation  by  payment 
of  the  money,  and  upon  application  to  a  court  of  equity,  his  title  would 
be  disencumbered  of  the  cloud  the  mortgage  cast  upon  it.  This  right 
of  the  mortgagor  was  called  "  the  equity  of  redemption,"  and,  consider- 
ing the  then  prevalent  theorj'  of  mortgages,  the  phrase  was  peculiarly 
appropriate  and  expressive.  The  title  had  passed,  but  he  had  a  right 
to  redeem ;  and  it  is  among  the  highest  glories  of  equitable  jurispru- 
dence, that  at  so  eiarly  a  day  the  means  of  enforcing  this  right  were 
supplied.  Some  of  the  States  still  adhere  to  the  common  law  view, 
more  or  less  modified  by  the  real  nature  of  the  transaction;  but  in  most 
of  them,  practicall}-,  all  that  remains  of  the  old  theories  is  their  nomen- 
clature. In  this  State,  a  clear  sweep  has  been  made  by  statute.  The 
common  law  attributes  of  mortgages  have  been  wholly  set  aside ;  the 
ancient  theories  have  been  demolished ;  and  if  we  could  consign  to 
oblivion  the  terms  and  phrases  —  without  meaning  except  in  reference 
to  those  theories  —  with  which  our  reflections  are  still  embarrassed,  the 
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legal  profession  on  the  bench  and  at  tlie  bar  wonlcl  more  readilj-  nnder- 
slaud  and  fully  realize  the  new  condition  of  things.  The  statute  gives 
tlie  mortgagor  the  right  to  the  ix>ssession,  even  after  the  money  is  due, 
and  confines  the  remedy  of  the  mortgagee  to  an  ordinary  action  and 
sale  of  the  mortgaged  premises ;  thus  negativing  any  idea  of  title  in 
llie  mortgagee.  It  is  a  mere  security,  although  in  the  form  of  a  con- 
ditional conveyance  ;  creating  a  lien  mx>n  the  property,  but  vesting  no 
estate  whatever,  either  before  or  after  condition  is  broken.  It  gives  no 
right  of  possession,  and  does  not  limit  the  mortgagor's  right  to  control 
it  — except  tliatthe  security  shall  not  be  impaired.  He  may  sell  it,  and 
the  title  will  i>ass  by  his  conveyance  —  subject,  of  course,  to  the  lien  of 
the  mortgagee. 

If  we  are  right  in  these  views  as  to  oar  statute  of  limitations,  and 
the  opei-atipn  of  a  mortgage  under  our  law,  the  English  cases  and  eases 
in  New  York  and  Ohio,  cited  by  counsel  for  plaintiffs,  have  no  applica- 
tion to  the  case  at  bar.  The  statutes  of  limitation  under  which  they 
■were  made,  make  distinctions  between  notes  and  mortgages  which  do 
not  esist  here  ;  and  the  operations  of  notes  and  mortgages  there  and 
here  are  totally  different.  The  decisions  are  not  authorities  in  this  case, 
for  the  reason  that  they  are  not  applicable,  and  cannot  be  made  so.  If 
our  limitation  law  omitted  mortgages,  and  our  law  of  conveyances 
gave  the  right  of  possession  to  the  mortgagee,  some  of  them  wonld  be 
in  point ;  but  as  neither  of  these  conditions  exist  here,  they  throw  no 
light  upon  tbe  questions  under  consideration  in  the  case  at  bar. 

Our  conclusions  are,  that  the  twentieth  section  of  the  code  prescribes 
the  limitation  to  an  action  on  the  note  or  mortgage,  and  as  the  three 
years  expired  on  the  12th  day  of  August,  1863,  a  suit  commenced  on 
the  13th  was  too  late.  Judgtnent  affirmed^ 

All  the  justices  caucurring. 


KEECH  V.   HALL. 
\  King's  Bench,  1778. 

[1  Bouff.  21.] 

Ejectment  tried  at  Guildhall,  before  Bullee,  J.,  and  verdict  for 
the  plaintiff.  After  a  motion  for  a  new  trial,  or  leave  to  enter  up 
judgment  of  non-suit,  and  cause  shown,  the  court  took  time  to  con- 
sider; and,  now,  Lord  Mansfield  stated  the  case,  and  gave  the 
opinion  of  the  court,  as  follows. 

1  Accord:  KWd  e.  Temple,  22  Cal.  255;  Brown  v.  Snell,  6  Fla.  741;  Davis  r. 
Anderson,  I  Ga.  176;  Harrington  v.  Foley,  108  la.  268;  Caruthers  v.  Humphrey,  72 
Mich.  270;  Trimm  r.  Marsh,  54  N.  Y.  599 ;  Barflett  v.  Timberlake,  57  Ma  499 ;  Wood 
V.  Trask,  7  Wis.  566.  —  Edu 
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Lord  Mansfield.  Thia  ia  n,n  »i^r.|jjnpor.^  brn"rf'^''  ^'  'inrrh-in-ir 
JD  the  city,  by  ajnortgagee,  against  a  lessee  under  a  lease  in  writing 
ISTseven  yearsTilian^^er  theUate  nf-tli&  mortgage,  bv  the  mort- 
gagor,  who  liad  conttf71!R?rirrpffPppaQi»n  The  lease  was  at  a  rack- 
^^^^^  Ttre-BWrtgSgeehad  no  notice  of  the  lease,  nor  the  lessee  any 
notice  of  the  mortgage.  The  defendant  offered  to  attorn  to  the  mort- 
gagee  before  the  ejectment  wiro-bi uu^ht.  The  ulaimili  Is' willing  to 
sutfer  Lhe  deieudam  lo  redeem.  There  was  no  notice  to  quit;  so  that 
though  the  written  lease  should  be  bad,  if  the  lessee  is  to  be  con- 
sidered as  tenant  from  year  to  year  the  plaintiff  must  fail  in  this 
action.  The  question,  therefore,  for  the  court  to  decide,  is,  whether, 
by  the  agi-eement  understood  between  mortgagors  and  mortgages, 
whicli  is,  that  the  latter  shall  receive  interest,  and  the  former  keep 
possession,  the  mortsrafrpp.  iiMf  tfjyen  kH  Implied  authority  to  -the 
mortgagor  to  let  from  year  to  year,  at  a  rack-rent;  or  whether  he 
may  not  treat  the  defendant  as  a  trespasser,  dissSTsor,  and  wrong- 
doer. No  case  has  been  cited,  where  this  question  has  been  agi- 
tated, much  less  decided/.  The  only  case  at  all  like  the  present,  is 
one  that  was  tried  before  me  on  the  home  circuit  (Belchier  v.  Collins)  ; 
but,  there,  the  mortgagee  was  privy  to  the  lease,  and,  afterwards,  by 
a  knavish  trick,  wanted  to  turn  the  tenant  out.  I  do  not  wonder  that 
such  a  case  has  not  occurred  before.  Where  the  lease  is  not  a  bene- 
ficial lease,  it  is  for  the  interest  of  the  mortgagee  to  continue  the 
tenant ;  and  where  it  is,  the  tenant  may  put  himself  in  the  place  of 
the  mortgagor,  and  either  redeem  himself,  or  get  a  friend  to  do  it. 
The  idea  that  the  question  may  be  more  proper  for  a  court  of  equity, 
goes  upon  a  mistake.  It  emphatically  belongs  to  a  court  of  law,  in 
opposition  to  a  court  of  equity;  for  a  lessee  at  a  rack-rent  is  a  pur- 
chaser for  a  valuable  consideration,  and  in  every  case  between  pur- 
chasers for  a  valuable  consideration,  a  court  of  equity  must  follow 
not  lead  the  law.  On  full  CQnsideration,  we  are  all  clearly  of  opinion, 
that  there  is  no  inference  of  fraud  or  consent  against  the  mortgagee, 
to  prevent  him  from  considering  the  lessee  as  a  wrongdoer.  It  is 
rightly  admitted  that  if  the  mortgagee  had  encouraged  the  tenant  to 
lay  out  money,  he  could  not  maintain  this  action ;  but  here  the  ques- 
tion turns  upon  the  agreement  between  the  mortgagor  and  the  mort- 
gagee: when  the  mortgagor  is  left  in  possession,  the  true  inference 
to  be  drawn,  is  an  agreement  that  he  shall  possess  the  premises  at 
will  in  the  strictest  sense,  and  therefore  no  notice  is  ever  given  him 
to  quit,  and  he  is  not  even  entitled  to  reap  the  crop,  as  other  tenants 
at  will  are,  because  all  is  liable  to  the  debt ;  on  payment  of  which, 
the  mortgagee's  title  ceases.  The  mortgagor  has  no  power,  express 
ot-UH^li«4,  to  let  leases,  norHllbject  to  every  circumstance  or  ihe 
'mortgage*.  If  Tjy  Implication  the  mort^Hgiii  had  uuuh  jii  puwi!l!','"it 
rlSustgo  to  a  great  extent  to  leases  where  a  fine  is  taken  on  a  renewal 

gagarr^'^tfe  possession  ofthe  mortgagor  cannot  be  considered  as 
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holding  out  a  false  appearance.  It  does  not  induce  a  belief  that  there 
is  no  mortgage;  for  it  is  the  nature  of  the  transaction,  that  the  mort- 
gagor shall  continue  in  possession.  Whoever  wants  to  be  secure, 
when  he  takes  a  lease,  should  inquire  after  and  examine  the  title 
deeds.  In  practice  indeed  (especially  in  the  case  of  great  estates) 
that  is  not  often  done,  because  the  tenant  relies  on  the  honor  of  his 
landlord ;  but  whenever  one  of  two  innocent  persons  must  be  a  loser, 
the  rule  is,  qui  prior  est  tempore,  potior  est  jure.  If  one  must  suffer, 
it  is  he  wha^Bs  not  used  due  diligence  in  looking  into  the  title.  It 
was  said  at  the  bar,  that  if  the  plaintiff,  in  a  case  like  this,  can  re- 
cover, he  will  also  be  entitled  to  the  mesne  profits  from  the  tenant, 
in  an  action  of  trespass,  which  would  be  a  manifest  hardship  and 
injustice,  as  the  tenant  would  then  pay  the  rent  twice.  I  give  no 
opinion  on  that  point;  but  there  may  be  a  distinction,  for  the  mort- 
gagor may  be  considered  as  receiving  the  rents  in  order  to  pay  the 
interest,  by  an  implied  authority  from  the  mortgagee,  till  he  de- 
termine his  will.  As  to  the  lessee's  right  to  reap  the  crop  which  he 
may  have  shown  previous  to  the  determination  of  the  will  of  the 
mortgagee,  that  point  does  not  arise  in  this  case,  the  ejectment  being 
for  a  warehouse ;  but  however  that  may  be,  it  ccHild  be  no  bar  to  the 
mortgagee's  recovering  in  ejectment.  It  would  only  give  the  lessee 
a  right  of  ingress  and  egress  to  take  the  crop;  as  to  which,  with 
regard  to  tenants  at  will,  the  text  of  Littleton  is  clear.  We  are  all 
clearly  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

The  rule  discharged. 


KIMBAJ.L   V.    LOCKWOOD. 

Supreme  Court,  Rhode  Island,  1889. 
[6  R.  1. 138.] 

Debt  for  rent  of  a  shop  in  High  Street,  Providence,  wherein  the 
plaintiff  claimed  $150,  for  the  last  three  quarters  of  the  year  elapsing 
between  March  1,  1858,  and  March  1,  1859,  under  a  lease  parol  by 
him  made  to  the  defendants. 

The  case  was  submitted  to  the  court,  under  the  general  issue,  in 
fact  and  law;  and  it  appeared,  that  the  late  Henry  Matthewson, 
being  the  owner  of  the  leased  premises,  in  his  lifetime,  mortgaged 
them  in  fee  to  his  son,  Henry  C.  Matthewson,  and,  upon  his  death, 
they,  with  other  real  estate,  came  into  the  possession  of  the  plain- 
tiff, whose  wife  was  one  of  said  Matthewson' s  heirs  at  law;  that 
being  thus  in  possession,  the  plaintiff  leased  the  shop  in  question 
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to  the  defendants,  by  parol,  from  March  1,  1858,  to  March  1,  1859, 
at  the  rent  of  $200  for  the  year,  payable  quarterly;  that  after  the 
death  of  his  father,  the  son's  mortgage  having  become  due,  on  the 
13th  day  of  May,  1858,  he  sued  the  plaintiff  in  ejectment  to  recover 
possession  of  the  estate  of  which  the  shop  in  question  was  a  tene- 
ment, and  gave  notice  to  the  defendants  to  pay  their  rent  to  him  as 
mortgagee;  that  the  defendants,  having  offered,  under  the  advice  of 
counsel,  to  pay  rent  to  the  plaintiff  if  he  would  give  them  a  bond  of 
indemnity  against  the  claim  of  the  mortgagee,  which  he  did  not  do, 
promised  the  mortgagee  to  pay  the  rent  to  him,  and  did  pay  to  him 
the  last  three  quarters  rent,  accruing  from  the  first  day  of  June,  1858, 
to  the  first  day  of  March,  1859,  under  a  bond  of  indemnity  from  the 
mortgagee  against  the  claim  of  the  plaintiff,  to  recover  which  rent, 
after  such  payment,  this  action  was  brought.  The  rent  of  the 
quarter,  during  which  notice  was  given  by  the  mortgagee  to  the  de- 
fendants to  pay  the  rent  to  him,  was  paid  by  them  to  the  plaintiff. 

Ames,  C.  J.  It  seems  to  be  clear,  upon  principle,  and  is  well 
settled  by  authority,  that  a  mortgage  by  the  lessor  of  lands  under 
lease,  operating  as  an  assignment,  pro  tanto,  of  the  reversion,  car- 
ries the  rent  as  incident  to  it,  to  the  mortgagee.  In  such  case, 
therefore,  all  that  the  law  requires  of  the  mortgagee  to  entitle  him  to 
rent  of  the  tenant  of  the  mortgagor,  is  notice  to  the  tenant  to  pay 
the  rent  to  him ;  such  notice  preventing  any  injustice  to  the  tenant 
from  double  payment. 

If,  on  the  other  hand,  the  lease  be  subsequent  to  the  mortgage,  as 
the  mortgage  gives  to  the  mortgagee  no  title  to  the  reversion  out  of 
which  the  lease  was  granted,  he  cannot,  by  mere  notice,  compel  the 
tenant  to  pay  rent  to  him,  nor  does  his  title  to  the  rent  accrue  until 
he  has  obtained  possession  of  the  mortgaged  estate.  He  is  not  the 
landlord  of  the  mortgagor,  nor  by  virtue  of  the  relation  between 
them,  entitled  to  the  rents  and  profits  of  the  mortgaged  estate,  as 
long  as  the  mortgagor  retains  possession.  Evans  v.  Elliot,  9  Ad.  & 
Ell.  159;  The  Manchester  Hospital  and  Life  Ins.  Co.  v.  Wilson,  10 
Met.   126. 

The  mortgage,  however,  conveys  the  title  to  possession  to  the 
mortgagee,  and,  indeed,  when,  as  in  this  case,  forfeited,  the  whole 
title  at  law;  and,  unless  some  statute  forbid,  which  hone  here  does, 
the  tenant  of  the  mortgagor  may  attorn  to  the  mortgagee,  and  by 
thus  placing  him  in  possession  of  the  mortgaged  premises,  entitle 
him  to  the  rents  thereof.  There  is  no  disloyalty  to  his  landlord  in 
such  attornment  by  the  tenant;  since,  thereby,  he  only  recognizes  a 
title  which  his  landlord  has  granted.  Jones  v.  Clark,  20  Johns.  51. 
In  Evans  v.  Elliot,  supra,  Lord  Denman  seems  to  agree  that  the 
tenant's  attornment  will  create  a  privity  between  himself  and  the 
mortgagee,  or,  as  he  expresses  it,  "  is  at  least  necessary"  to  create 
the  i-elation  of  tenant  and  landlord  between  them;  although  he  de- 
cides that  the  attornment  will  not  relate  back  to  a  notice  before 
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given  by  the  mortgagee  to  the  tenant,  but  creates  the  privity  and 
right  to  rent  only  from  the  time  when  it  is  actually  made.  As  at- 
tornment is  nothing  more  than  the  consent  of  the  tenant  to  the  grant 
of  the  seignory,  or,  in  other  words,  to  become  tenant  of  the  new  lord 
(Co.  Litt.  309a;  Butler's  note,  272),  and  the  tenants  in  this  case,  by 
promising  to  pay,  and  actually  paying  the  rent  to  the  mortgagee, 
thus  attorned  to,  and  became  tenants  to  him,  it  follows,  that  they 
rightfully  paid  to  him  the  subsequently  accruing  rent,  and  cannot  be 
compelled  to  pay  it  over  again  to  the  plaintiff.  Judgment  must  there- 
fore be  rendered  for  the  defendants,  for  their  costs. 


MOSS   V.    GALLIMORE. 

King's  Bench,  1779. 

[1  Doug.  279.] 

In  an  action  of  trespass,  which  was  tried  before  Nakes,  J.,  at  the 
last  Assizes  for  Staffordshire,  on  not  guilty  pleaded,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  a  case 
reserved.  The  case  stated  as  follows :  One  Harrison,  being  seised  in 
fee,  on  the  1st  of  January,  1772,  demised  certain  premises  to  the 
plaintiff  for  twenty  years,  at  the  rent  of  £40  payable  yearly  on  the 
12th  of  May;  and,  in  May,  1772,  he  mortgaged  the  same  premises, 
in  fee,  to  the  defendant,  Mrs.  Gallimore.  Moss  continued  in  posses- 
sion from  the  date  of  the  lease,  and  paid  his  rent  regularly  to  the 
mortgagor,  all  but  £28,  which  was  due  on  and  before  the  month  of 
November,  1778,  when  the  mortgagor  became  a  bankrupt,  being,  at 
the  time,  indebted  to  the  mortgagee  in  more  than  that  sum  for  in- 
terest on  the  mortgage.  On  the  3d  of  January,  1779,  one  Harwar 
went  to  the  plaintiff  on  behalf  of  Gallimore,  showed  him  the  mort- 
gage deed,  and  demanded  from  him  the  rent  then  remaining  unpaid. 
This  was  the  first  demand  that  Gallimore  made  of  the  rent.  The 
plaintiff  told  Harwar  that  the  assignees  of  Harrison  had  demanded 
it  before,  viz.,  on  the  31st  of  December;  but,  when  Harwar  said  that 
Gallimore  would  distrain  for  it  if  it  was  not  paid,  he  said,  he  had 
some  cattle  to  sell,  and  hoped  she  would  not  distrain  till  they  were 
sold,  when  he  would  pay  it.  The  plaintiff  not  having  paid  accord- 
ing to  this  undertaking,  the  other  defendant,  by  order  of  Gallimore, 
entered,  and  distrained  for  the  rent,  and,  thereupon  gave  a  written 
notice  of  such  distress  to  the  plaintiff,  in  the  following  words :  "  Take 
notice,  that  I  have  this  day  seised  and  distrained,  &c.,  by  virtue  of 
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an  authority,  &c.,  for  the  sum  of  £28  being  rent,  and  arrears  of 
rent,  due  to  the  said  Ester  Gallimore,  at  Michaelmas  last  past,  for, 
&c.,  and  unless  you  pay  the  said  rent,  &c."  He  accordingly  sold 
cattle  and  goods  to  the  amount  of  £22  2s.  The  question  stated  for 
the  opinion  of  the  court  was,  Whether,  under  all  the  circumstances, 
the  distress  could  be  justified? 

Lord  Mansfield.  I  think  this  case,  in  its  consequences,  very 
material.  It  is  the  case  of  lands  let  for  years  and  afterwards  mort- 
gaged, and  considerable  doubts,  in  such  cases,  have  arisen  in  respect 
to  the  mortgagee,  when  the  tenant  colludes  with  the  mortgagor;  for, 
the  lease  protecting  the  possession  of  such  a  tenant,  he  cannot  bo 
turned  out  by  the  mortgagee.  Of  late  years  the  courts  have  gone 
so  far  as  to  permit  the  mortgagee  to  proceed  by  ejectment,  if  he  has 
given  notice  to  the  tenant  that  he  does  not  intend  to  disturb  his  pos- 
session, but  only  requires  the  rent  to  be  paid  to  him,  and  not  to  the 
mortgagor.  This,  however,  is  entangled  with  difficulties.  The  ques- 
tion here  is  whether  the  mortgagee  was  or  was  not  entitled  to  the  rent 
in  arrear.  Before  the  statute  of  Queen  Anne,  attornment  was  neces- 
sary, on  the  principle  of  notice  to  the  tenant;  but,  when  it  took 
place,  it  certainly  had  relation  back  to  the  grant,  and,  like  other 
relative  acts,  they  were  to  be  taken  together.  Thus,  livery  of  seisin, 
though  made  afterwards,  relates  to  the  time  of  the  feoffment.  Since 
the  statute,  the  conveyance  is  complete  without  attornment,  but  there 
is  a  provision,  that  the  tenant  shall  not  be  prejudiced  for  any  act 
done  by  him,  as  holding  under  the  grantor,  till  he  has  had  notice  of 
the  deed.  Therefore  the  payment  of  rent  before  such  notice  is  good. 
With  this  protection  he  is  to  be  considered,  by  force  of  the  statute, 
as  having  attorned  at  the  time  of  the  execution  of  the  grant;  and, 
here,  the  tenant  has  suffered  no  injury.  No  rent  has  been  demanded 
which  was  paid  before  he  knew  of  the  mortgage.  He  had  the  rent 
Jn  question  still  in  his  hands,  and  was  bound  to  pay  it  according  to 
the  legal  title.  But  having  notice  from  the  assignees,  and  also  fro^ 
the  mortgagee,  he  dares  to  prefer  the  former,  or  keeps  both  parties 
at  arm's  length.  In  the  case  of  executions  it  is  uniformly  held,  that 
if  you  act  after  notice,  you  do  it  at  your  peril.  He  did  not  offer  to 
pay  one  of  the  parties  on  receiving  an  indemnity.  As  between  the 
assignees  and  the  mortgagee,  let  us  see  who  is  entitled  to  the  rent. 
The  assignees  stand  exactly  in  the  place  of  the  bankrupt.  Now,  a 
mortgagor  is  not  properly  tenant  at  will  to  the  mortgagee,  for  he  is  not 
to  pay  him  rent.  He  is  so  only  qiiodam  modo.  Nothing  is  more  apt 
to  confound  than  a  simile.  When  the  court,  or  counsel,  call  a  mort- 
gagor a  tenant  at  will,  it  is  barely  a  comparison.  He  is  like  a  tenant 
at  will.  The  mortgagor  receives  the  rent  by  a  tacit  agreement  with 
the  mortgagee,  but  the  mortgagee  may  put  an  end  to  this  agreement 
when  he  pleases.  He  has  the  legal  title  to  the  rent,  and  the  tenant, 
in  the  present  case,  cannot  be  damnified,  for  the  mortgagor  can  never 
oblige  him  to  pay  over  again  the  rent  which  has  been  levied  by  this 
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distress.  I  therefore  think  the  distress  well  justified;  and  I  oonsidet 
this  remedy  as  a  very  proper  additional  advantage  to  mortgagees,  to 
prevent  collusion  between  the  tenant  and  the  mortgagor. 


KING  V.   HOUSATONIC  RAILROAD   CO. 

Supreme  Court,  Connecticut,  1877. 
[45  Conn.  226.] 

HovET,  J.  The  proceedings  below  were  upon  a  scire  facias,  to 
recover  certain  rents  due  from  the  defendants  as  lessees  of  the  New 
York,  Housatonic  &  Northern  Railroad  Company.  The  lease  reserv- 
ing the  rents  was  executed  on  the  26th  day  of  February,  1872,  and  was 
for  the  terra  of  five  years  from  the  1st  day  of  March  then  next,  when 
the  defendants  entered  into  possession  under  the  lease.  Subsequently, 
on  or  about  the  first  day  of  October,  1872,  the  lessors,  being  the 
owners  of  the  leased  premises,  mortgaged  the  same,  with  other  prop- 
erty situate  in  the  State  of  New  York,  to  secure  the  payment  of  certain 
bonds  of  the  mortgagors,  amounting  to  the  sum  of  two  million  dollars, 
to  David  S.  Dunscomb  and  Erastus  F.  Mead,  as  trustees  for  those  who 
might  become  holders  of  the  bonds.  The  principal  of  the  bonds  was 
made  payable  on  the  first  day  of  October,  1892,  and  the  interest  semi- 
annually on  the  first  day  of  April  and  the  first  day  of  October  in  each 
j-ear,  upon  the  presentation  and  surrender  of  the  interest  warrants  or 
coupons  which  were  annexed  to  the  bonds.  And  the  mortgage  ex- 
pressly authorized  the  mortgagees,  after  six  months'  default  in  the, 
payment  of  interest,  to  enter  into  and  take  possession  of  the  property 
mortgaged  and  receive  the  rents,  income,  and  profits  thereof.  Soon 
after  the  execution  of  the  mortgage  the  bonds  passed  into  the  hands  of 
bona  fide  holders  for  value,  and  still  remain  outstanding  and  unpaid. 
The  mortgagors  having  made  default  in  the  payment  of  interest  more 
than  six  months  prior  to  the  15th  day  of  March,  1875,  and  interest  to 
a  large  amount  being  then  due  and  unpaid,  the  mortgagees  on  that  day 
gave  notice  thereof  to  the  defendants  and  demanded  of  them  the  rents 
then  due  and  thereafter  to  become  due  under  their  lease.  Five  days 
afterwards  the  plaintiff  commenced  a  suit  by  foreign  attachment  against 
the  mortgagors,  the  New  York,  Housatonic  and  Northern  Railroad 
Company,  and  attached  the  rents  then  due,  amounting  to  the  sum  of 
$2,215.60.  In  that  suit  the  plaintiff  recovered  judgment,  took  out  ex- 
ecution, placed  the  execution  in  the  hands  of  a  proper  officer,  and  the 
officer,  by  virtue  of  the  execution,  on  the  23d  daj-  of  December,  1875, 
made  demand  of  the  present  defendants  of  the  sums  contained  in  the 
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execution  and  of  anj-  estate  of  the  New  York,  Honsatonic  and  Northern 
Railroad  Company  in  their  hands,  but  the  defendants  refused  to 
comply  with  the  demand.  And  on  the  21st  day  of  February,  1876, 
the  suit  upon  which  the  proceedings  below  were  had  was  broug^it. 
The  court  below  rendered  judgment  in  favor  of  the  defendants  ;  and  the 
question  is  whether  in  so  doing  the  court  erred. 

It  is  a  well-settled  principle  of  the  common  law  that  the  grant  of  the 
reversion  of  an  estate  expectant  on  the  determination  of  a  lease  for 
j-ears,  passes  to  the  grantee  the  rents  reserved  in  the  lease  as  incident 
to  the  reversion.  Co.  Litt.  151,  152;  2  Bl.  Comm.  176;  4  Kent. 
354.  The  consent  of  the  tenant,  expressed  by  what  was  called  his 
attornment,  was,  however,  necessary  to  the  perfection  of  the  grant  in 
England,  until  the  fourth  year  of  the  reign  of  Queen  Anne ;  but  in 
that  year  a  statute  was  passed  which  made  the  grant  effectual  without 
attornment.  And  since  that  time  notice  of  the  grant  to  the  tenant  has 
been  sufficient  to  entitle  the  grantee  to  demand  and  recover  the  rents. 
Birch  V.  Wright,  1  T.  R.  384;  Lumley  v.  Hodgson,  16  East,  99.  . 

Where  the  grant  is  by  way  of  mortgage,  the  mortgagee,  though  en-\ 
titled  to  the  rents  as  incident  to  the  reversion,  may  take  them  or  not  at 
his  election.  If  he  elects  not  to  take  them,  as  he  generally  does  so 
long  as  his  interest  is  paid,  he  may  forbear  to  give  notice  to  the  tenant, 
and  in  that  case  the  mortgagor  is  authorized  to  collect  the  rents  and 
appropriate  them  to  his  own  use.  But  if  the  mortgagee  elects  to  take 
the  rents  and  gives  notice  of  his  election  to  the  tenant,  he  then  be- 
comes entitled  to  all  the  rents  accruing  after  the  execution  of  the  mort- 
gage and  in  arrear  and  unpaid  at  the  time  of  the  notice,  as  well  as  to 
those  which  accrue  afterwards.  But  the  rents  in  arrear  at  the  time  th 
mortgage  was  executed  belong  to  the  mortgagor.  The  leading  au 
thority  for  this  doctrine  is  the  case  of  Moss  v.  Gallimore,  Doug.  279 
The  decision  in  that  case  seems  to  have  settled  the  law  in  England. 
2  Cruise  Dig.  84  ;  Birch  v.  Wright,  supra ;  Trent  v.  Hunt,  9  Exch.  14. 
And  its  soundness,  in  view  of  the  relations  of  a  mortgagor  and  mort- 
gagee of  a  reversion  to  each  other  and  to  a  tenant  in  possession  under 
a  lease  prior  to  the  mortgage,  cannot  well  be  questioned.  In  com- 
menting upon  the  decision,  the  learned  English  editor  of  Smith's  Lead- 
ing Cases  observes  that  it  "is  upon  a  point  which  seems  so  clear  in 
principle  that,  were  it  not  for  its  general  importance,  it  would,  perhaps, 
be  matter  of  surprise  that  any  case  should  have  been  deemed  requisite 
to  establish  it."  1  Smith's  Lead.  Cas.  693.  It  is  true,  as  suggested 
by  counsel  for  the  plaintiff,  that  the  court,  in  making  that  decision, 
was  governed  bj'  the  provisions  of  the  statute  of  Anne.  But  the  prin- 
ciple embodied  in  that  statute  and  enforced  in  the  case  of  Moss  v. 
Gallimore,  has  been  adopted  by  the  courts  of  last  resort  in  many  of  our 
sister  States  (4  Kent,  165)  ;  and  was  expressly  sanctioned  and  approved 
by  this  court  in  the  case  of  Baldwin  v.  Walker,  21  Conn.  168.  In  that 
case  one  Stoddard,  being  the  owner  of  an  undivided  half  of  certain  real 
estate,  leased  it  to  the  defendant  for  a  term  of  years  and  ^.fterwards 
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mortgaged  it  to  the  plaintiff.  Tlie  defendant  had  notice  of  the  mort- 
gage, but  refused  to  pa}-  to  the  plaintiff  the  rent  due  under  the  lease ; 
and  the  plaintiff  sued  in  an  action  of  covenant  to  recover  it,  and  judg- 
ment was  rendered  in  his  favor.  Th^  case  then  came  to  this  court 
upon  a  motion  for  a  new  trial,  and  also  upon  a  motion  in  error.  Both 
motions  were  unsuccessful,  and  the  judgment  below  was  affirmed. 
Church,  J.,  in  giving  the  opinion  of  the  court,  after  referring  to 
the  lease  and  declaring  that  as  between  Stoddard  the  lessor  and  the 
defendant  the  lease  must  be  treated  as  an  effective  one  and  as  leaving 
when  made  a  reversion  in  Stoddard,  savs  :  "  B3'  his  mortgage  to  the 
plaintiff  this  reversion,  as  a  subsisting  legal  interest,  was  conveyed  or 
assigned  to  the  plaintiff,  unless  he  elected  to  treat  it  as  void.  Tliis  he 
has  not  done,  but  claims,  as  he  may,  his  right  as  mortgagee  or  assignee 
to  the  rent  incident  to  such  reversion;"  citing  2  Cruise  Dig.  Ill; 
Moss  V.  Gallimore,  Doug.  279,  2  Swift  Dig.  179  ;  Fitchburg  Manuf'g 
Co.  V.  Melvin,  15  Mass.  268.  The  learned  judge  then  observes  that, 
"  if  the  lease  had  been  executed  after  the  mortgage,  to  the  plaintiff,  he 
could  not  as  mortgagee,  perhaps,  have  any  remedy  for  the  recovery  of 
this  rent,  without  attornment,  for  want  of  legal  priority."  That  case 
is  decisive  of  the  one  at  bar  and  fully  sustains  the  court  below  in  the 
judgment  which  it  I'endered  in  favor  of  the  defendants.  The  judgment 
must,  therefore,  be  aflBrmed. 

In  this  opinion  the  other  judges  concurred. 


B.   Receipt  of  Rents  and  Profits. 

DE  NICHOLLS   v.    SAUNDERS. 

Common  Pleas,  1870. 

[L.  R.  5  C.  P.  589.] 

Action  for  wrongful  entry  and  wrongful  distress. 

WiLLES,  J.  It  is  impossible  in  this  case  to  give  judgment  otherwise 
than  for  the  defendants.  The  question  is,  whether,  where  there  has 
been  an  assignment  of  a  reversion,  payment  of  rent  to  the  assignor 
before  rent-day  takes  away  the  rights  of  the  assignee  to  the  rent  so 
completely,  that  if  he  should  give  notice  before  rent-day  of  the  assign- 
ment the  payment  would  still  be  good.  There  would  be  an  obvious  - 
injustice  in  that  even  if  the  payment  were  made  before  the  assignment, 
because  a  person  who  bought  the  reversion  on  the  faith  that  the  rent 
was  becoming  due  would  be  defeated  by  a  transaction  between  the  j 
liindlord  and  tenant  of  which  he  had  no  notice.  But  that  would  not 
be  so  strong  a  case  as  this,  because  a  release  by  the  landlord  of  all 
rent  beforp  assignment  would  be  good  against  an  assignee  of  the 
reversion  ;  but  this  is  a  case  in  which  a.^texaon  gets  an  assignnjeat^f— 
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the  reYcrsion,  and  obtains  a  riglitjte_gLyjiLnoiiceLto_llifi_teiiantJo  pay 
tne  I'ent  to  bim  before  payment  is  made  to  tlie  assignor,  and  in  which, 
therefore,  the  landlord  had   no  power  to   accept  pajmcnt  or  give  a 
release  at  the  time  the  payment  \yas  made.  _It  is  clear  that  the  com-f) 
moTi^htw^antlTDrities  which  say  that  payment  before   notice  is  goodW 
against  a  mortgagee,  and  which  are  represented  by  Watts  v.  Ognell,/ 
Cro.  Jac.  192,  have  no  application  to  the  present  case ;  they  applfl 
only  to  a  person  fulfilling  his  obligation  to  one  who,  at  the  time  it  is 
fulfilled,  is  the  apparent  reversioner :  which  is  similar  to  payment  to 
a  creditor  who  has  assigned  the  debt  without  notice  to  the  debtor. 
These  cases  depend  upon  a  rule  of  general  jurisprudence  not  confined 
to  choses  in  action,  though  it  seems  to  have  been  lost  sight  of  in  some 
recent  cases  —  viz.  that  if  a  person  enters  into  a  cpntract,  and,  with-  ~^ 
out  notice  of  anj-  assignment,  fulfils  it  to  the  person  with  whom  he    I 
made  the  contract,  he  is  discharged  from  his  obligation  ;  that  is  a  rule 
which  is  declared  rather  than  enacted  by  4  Anne,  c.  16,  s.  10.     That  ^ 
statute  did  away  with  the  necessity  for  attornment,  but  protected  the 
tenant  in  cases  where  he  had  paid  the  rent  due  from  him  before  notice 
of  the   assignment ;   this  provision   of  the   statute,  however,  clearly 
applies  to  the  fulfilment  of  an  obligation  to  pay  rent  imposed  b}-  the 
lease.     There  has  been  no  such  pa3'ment  here;i_for_.pg[yment  of  rent 
before  it--ts-dtm~l5  not^aTfulfilment  of  the  obligation  imnosed  by  the 
covenant  to  payrent,  but  is,  in  fact,  an  advance  to  thejkindlordv.witli 

an  agreement  that  on  the  day  when  the  rent  becomes  due  such,  advance 

~      .1111       'I  —     •'  - 

"^sbail  be  treated.as  a  fulfilment  of  the  obligation  to  paj^the  rent.  'rhe_ 
receipt  of  the  rent  could  not  be  trpntpd  heve  as  a  (jisch'arge  T)v  the 
landlord,  because  by  assigning  the  reversion  before  the  rent  was  re- 
ceived  by  him  he  had  parted  with  the  power  of  giving  such  a  discharge. 
The  plaintiff  lent  his  money  on  a  contract,  which  was  under  an  implied 
condition  that  the  landlord  should  continue  entitled  to  the  rent  at  the 
time  it  became  due,  and  able,  therefore,  then  to  give  the  plaintiff  a 
valid  discharge.  , 

Keating  and  Montague  Smith,  JJ.,   concurred. 

Judgment  for  the  defendants} 

1  Compare:  Castleman  v.  Belt,  2  B.  Mon.  137,  accord;  Stone  v.  Patterson,  19  Pick. 
476,  contra.  —  Ed.  [ 
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FINCK  V.  TRANTER. 

King's  Bench  Division,  1905. 

[1905,  1  K.  B.  427.1] 

Appeal  of  the  plaintiff  from  the  judgment  of  the  Common  Serjeant 
in  an  action  tried  in  the  Mayor's  Court. 

/,     The  plaintiff  was  the  occupier  of  certain  premises  in  the  City  of 
I  London  as  tenant  of  one  Vincent,  the  lessee.     On  February  19,  1903, 
/  Vincent   deposited  the  lease  of  the  premises  with  the  defendant  ak 
'   security  for  an  advance  of  £250  then  made  by  the  defendant  to  Vincent, 
and  at  the  same  time  an  agreement  in  writing  was  entered  into  by 
i    Vincent  as  mortgagor  and  the  defendant  as  mortgagee  hy  which  Vin- 
cent charged  the  premises  with  the  payment  of  the  £250  and  interest.- 
\     On  March  21,  1904,  Vincent  being  then  in  default  in  the  repaj-ment 
of  the  principal  and  interest,  the  defendant's  solicitors  gave  notice  in 
wiyiting  to  the  plainyff  ^"  P^f  "^'  ''''nt  then  due  or  thereafter  to  become 
due  in  respect  of  his  tenancy  of  the  premises  to  them  on  behalf  of  the 
defendant  "  as  mortgagee  "  of  the  premises  "  under  and  by  virtue  of  a 
charge  dated  February  19,  1903."    The  plg,intiff  paid  to  the  defendant's 
solicitors  £10,  being  one  quarter's  rent  of  the  premises  to  March  25, 
1904,  and  subsequently  brought  this  action  to  recover  the  £10  as  money 
received  by  the  defendant  for  the  use  of  tjie  plaintiff. 

The  Common  Serjeant  held  that  the  equitable  mortgage  gave  the 
defendant  authority  to  receive  the  rent  as  Vincent's  agent  as  soon  as 
Vincent  made  default,  and  that  the  notice  of  March  21,  1904,  was  a 
notice  to  pay  the  defendant  as  having  such  authoritj',  and  he  accordingly 
directed  the  verdict  to  be  entered  for  the  defendant. 
The  plaintiff  appealed. 

Lord  Alverstone,  C.  J.  The  question  raised  by  this  case  is,  I  think, 
new.  I  should  have  thought  that  one  conclusive  answer  to  the  plain- 
tiff's claim  would  be  that  the  rent  was  not  paid  to  the  defendant  under 
any  mistake  of  fact,  but  with  full  knowledge  on  the  part  of  the  plain- 
tiff that  the  defendant  was  demanding  it  in  his  capacity  of  equitable 
mortgagee,  the  plaintiff  having  had  notice  of  the  charge.  I  mention 
that  because  the  Common  Serjeant  appears  to  have  based  his  judgment 
upon  the  point  that  the  equitable  mortgage  gave  the  defendant  authority 
as  agent  for  the  mortgagor  to  receive  the  rent  as  soon  as  default  had 
been  made  under  the  mortgage.    I  am  not  prepared  to  overrule  the 

1  Only  one  opinion  is  printed;  the  other  justices  concurred.  —  Ed. 
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Common  Serjeant  on  that  point,  hut  I  think  the  defendant's  case  can 
also  be  supported  on  another  ground.  lagree^with  the  main  contention 
of  the  plaintiff  that  an  equitable  mortgagee  has  no  righl-iaj£cet£fi.reflt 
~  until  he  has  obtained  an  order  of  tlTe^  Court.,  The  authority  for  that 
'  proposition  is  to  beloiihd  m  Ex  parte  Bignold,  the  case  referred  to  in 
Fisher  on  Mortgages,  inhere  U;  was  held  that  in  gejieral_an  equitable 
mortgagee  is  not  entitled  to  the  rents  prior  to  the 'date  of  the  order  for 
-gHie-i-bnt~thH~€Dtrrt~ also  held  that  where  an  equitable  mortgagee  gets 
—possession  lawfully',  he  is  entitled  to  the  rents  from  the  date  of  posses- 
sion. It  follows,  therefore,  that  even  though  the  defendant  was  not  ^ 
entitled  as  of  right  to  demand  that  the  rent  should  be  paid  to  him,  yet 
as  it  was  not  paid  by  the  plaintiff  under  any  mistake  of  fact,  but  after 
notice  that  the  defendant  was  claiming  it  as  equitable  mortgagee,  the 
plaintiff  cannot  recover  it  back.  It  was  contended  that  if  an  action  had 
subsequently  been  brought  against  the  plaintiff  b^'  his  landlord,  the 
mortgagor,  to  recover  this  same  rent,  he  would  have  had  no  defence  to 
the  action,  but  a  plea  that  the  rent  had  been  paid  to  the  present  defend- 
ant with  the  knowledge  of  the  landlord  would  have  been  a  good 
defence  ;  and  that  is,  I  think,  what  the  Common  Serjeant  has  decided. 
This  appeal  must,  therefore,  be  dismissed.  Appeal  dismissed. 


\ 
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SuPKEME  Jddicial  Court,  Maine,  1861. 

p2  Me.  115.3 

Davis,  J.  In  the  suit  in  equitj'-  of  Mason  &  als.  v.  Y.  &  C. 
Railroad  Co.  &  als.,  ante,  p.  80,  the  plaintiff  was  appointed  a  receiver, 
and  was  ordered  to  take  certain  property  of  the  corporation  into  his 
possession.  The  defendant  had  possession  at  tlie  time,  as  super- 
intendent of  the  railroad ;  and  he  also  had  money  in  his  hands 
amounting  to  about  seven  hundrea  aoliars,  whicii  nad  accrued  by 
rmPi;?TTnpn;he  road.  This  he  refused  to  deliver  to  the  receiver ;  and 
tms  suit  is  brought  to  recover  it. 

In  a  suit  in  equity,  in  its  nature  in  rem,  when  a  receiver  is  ap- 
pointed, the  right  to  the  custody  of  the  property  in  controversy  vests 
in  him  immediately  upon  the  filing  of  his  bond.  Albany  Bank  v. 
Schermerhorn,  1  Clark's  Ch.  297.  And  he  may,  by^ order  of  Court, 
brin<y  a  suit  for  it  in  his  own  name.     Green  v.  Bostwick,  1  Sandf.  Ch. 

185.° 

But  this  right  of  custody  extends  only  to  the  property  which  is  the 
subject  matter  of  the  litigation.     Under  a  general  creditor's  bill,  to 
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recover  the  entire  property  of  a  debtor,  the  receiver  is  entitled  to  the 
whole  of  such  property.  Chipraan  v.  Sabbaton,  7  Paige,  47.  So  as- 
signees in  bankrHptc3%  or  insolvencj',  take  the  wliole  estate.  So  would 
receivers  of  banks,  under  our  statute,  have  the  right  to  the  custody  of 
the  entire  corporate  property,  of  whatever  kind. 

The  suit  of  Mason  and  others  is  not  a  general  creditor's  bill, 
though  analogous  to  one.  They  bring  it,  not  in  behalf  of  all  the 
creditors  of  the  corporation,  but  in  behalf  of  certain  specified  creditors. 
Nor  does  it  seek  to  reach  all  the  property  of  the  corporation,  but 
certain  specified  property,  mortgaged  in  trust  for  their  benefit,  by  a 
deed  to  Myers,  dated  Feb.  6,  1851.  The  right  of  the  plaintiffs  cannot 
extend  beyond  the  properti"  mortgaged ;  and  the  right  of  the  receiver 
must  necessarily  have  the  same  limitation. 

There  are  certain  defendants  in  the  equity  suit,  trustees  under  a 
subsequent  mortgage,  who  have  other  conveyances  from  the  railroad 
company.  Whether  they  can  hold  the  money  in  the  hands  of  the 
defendant,  in  any  adjustment  or  controversy  with  him,  it  is  immaterial 
now  to  inquire. 

The  mortgage,  of  which  Mason  and  others  claim  the  benefit,  was 
afterwards  assigned  by  Myers,  bj-  his  deed  to  the  trustees  referred  to, 
and  to  other  parties  who  also  deeded  to  said  trustees.  But  the 
assignees  did  not  take  possession  of  the  railroad,  under  the  mortgage, 
for  condition  broken.  Smith  and  Myers  undertook  to  take  possession ; 
but  it  was  after  the  mortgage  had  been  assigned,  and  so  no  rights 
were  affected  by  it. 

It  will  hardly  be  contended  that,  while  mortgagors  remain  in 
possession,  they  can  be  compelled  to  pay  the  rents  and  profits  of  the 
property  to  the  mortgagees.  Boston  Bank  w.  Reed,  8  Pick.  459; 
Ma3-o  V.  Fletcher,  14  Pick.  525.  And  yet,  that  is  jnst  what  is 
attempted  in  the  case  at  bar.  No  one  had  ever  rightfully  taken 
possession  under  the  mortgage,  until  it  was  done  by  the  receiver,  in 
March,  1860.  The  money  in  the  defendant's  hands  accrued  from  the 
earnings  of  the  road  prior  to  that  time.  The  mortgage  did  not  attach 
to  it.  Therefore  it  was  not  embraced  in  the  subject  matter  of  the  suit 
in  equity ;  and  the  receiver  was  not  entitled  to  it.' 

Plaintiff  nonsuit. 
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NEW  YORK  SECURITY  AND  TRUST  CO.,  Respondent,  v. 
SARATOGA  GAS  AND  ELECTRIC  LIGHT  CO.  et  al., 
Defendants. 

Court  of  Appeals,  New  York,  1899. 

[159  N.  Y.  137.] 

O'Brien,  J.,  said  (in  part)  :  The  questions  raised  by  this  appeal  arise 
upon  a  controversy  between  the  receiver  in  an  action  to  foreclose  a  cor- 
porate mortgage,  given  to  secure  bondholders,  and  a  receiver  appointed 
at  the  same  time,  in  a  suit  by  a  general  creditor  of  the  corporation, 
brought  for  the  purpose  of  sequestrating  the  assets  of  the  corpora- 
tion after  a  judgment  upon  the  claim  and  an  execution  returned  un- 
satisfied. While  both  receivers  were  appointed  at  the  same  instant 
of  time,  the  sequestration  action  was  commenced  before  the  foreclo- 
sure action  and  before  the  appointment  of  the  receiver  therein. 

On  the  first  day  of  February,  1887,  tiie  Saratoga  Gas  and  Electric 
Light  Company,  a  domestic  corporation,  executed  and  delivered  to 
the  American  Loan  and  Trust  Company  a  mortgage  to  secure  its  bonds, 
amounting  in  the  aggregate  to  three  hundred  thousand  dollars,  due 
in  1907.  The  bonds  so  issued  had  interest  coupons  attached,  pa}-- 
able  semi-annuall}-,  at  the  rate  of  six  per  cent.  The  property  covered 
by  the  mortgage  is  described  therein  as  follows :  "  All  the  corporate 
propertj',  real,  personal,  and  mixed,  including  all  lands,  easements, 
rights  of  way,  buildings,  fixtures,  materials,  supplies,  machinery 
and  plant,  franchises,  contracts  and  choses  in  action,  whether  now 
owned  or  hereafter  acquired  or  constructed  by  said  gas  company, 
together  with  the  appurtenances  thereto,  and  all  rents,  tolls,  issues, 
income,  and  profits  of  said  gas  companj',  present  and  future,  to  have 
and  to  hold  the  same  unto  said  American  Loan  and  Trust  Companj', 
its  successors  and  assigns  forever,  upon  trust  for  the  equal  benefit 
and  security  of  all  holders  of  said  bonds,  and  subject  to  the  following 
covenants,  conditions,  and  provisions  which  are  assented  to  b}'  both 
parties,  to  wit,"  etc.  It  must,  I  think,  be  admitted  that  this  language 
is  broad  enough  to  cover  not  only  all  the  propertj-  that  the  corporation 
then  had,  but  all  that  it  ever  could  have  by  any  possibility,  whether 
lands,  chattels,  moneys,  or  things  in  action.  But  the  language  here 
used,  broad  and  comprehensive  as  it  is,  is  very  much  qualified  and 
restricted  by  other  provisions  of  the  instrument,  as  will  be  seen  by 
reference  to  the  following  stipulations:  I.  "Until  default  occurs  in 
some  duty,  or  upon  some  covenant,  agreement,  or  promise  of  the  gas 
companj'  hereunder,  said  gas  company,  its  successors  and  asjsigns,  shall 
retain  the  possession,  control,  and  enjoyment  of  all  the  property  and 
franchises  hereby  mortgaged,  and  may  receive  and  use  the  earnings, 
income,  and  profits  thereof  in  anj'  manner  not  inconsistent  with  these 
presents,  nor  tending  to  lessen  the  security  hereby  provided."    II.  "  The 
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said  gas  company,  for  itself  and  its  successors,  covenants  to  pay  to 
the  several  holders  of  the  bonds  hereby  secui-ed,  the  principal  and 
interest  of  said  bonds,  according  to  the  tenor  and  true  intent  of  said 
bonds  and  the  coupons  thereto  attached."  V.  "  But  if  default  be 
made  in  any  payment  of  principal  or  interest  upon  said  bonds  when 
due,  or  in  the  performance  of  any  covenant  or  agreement  on  the  part 
of  the  said  gas  company  herein  contained,  and  if  such  default  shall 
continue  for  the  period  of  sixtj-  daj-s,  then,  and  in  either  of  said  cases, 
the  trustee  ma}-  enter  into  and  upon  and  take  possession,  management, 
and  control  of  all  the  property  and  franchises  covered  by  these  pres- 
ents, and  may  operate  the  same,  and  continue  the  business,  and  exer- 
cise the  franchises  of  said  gas  company,  making  all  needful  repairs, 
alterations,  and  additions,  and  may  collect  and  receive  all  earnings  and 
income  thereof."  VII.  "  If  any  default  shall  occur  or  continue  as 
in  article  five  specified  (that  is,  '  continue  for  the  period  of  sixty 
days'),  the  trustee  may,  and  upon  the  written  request  of  the  holder 
or  holders  of  one-fourth  or  more  of  said  bonds  then  outstanding, 
accompanied  by  indemnity  as  hereinafter  provided,  shall,  with  or  with- 
out entry  as  aforesaid,  proceed  to  foreclose  this  mortgage  either 
by  advertisement  or  sale  according  to  law,  or  by  proper  judicial 
proceedings." 

These  several  provisions  of  the  instrument  must  obviously  be  read 
together  in  order  to  ascertain  the  real  intention  of  the  parties  and 
the  true  construction  which  should  be  placed  upon  the  agreement. 
Notwithstanding  the  broad  general  language  used  in  the  description 
of  the  propert}-  mortgaged,  it  is  plain  that  the  mortgagor  was  to  have, 
at  least  until  default,  the  possession  and  enjoj-ment  of  all  the  propertj', 
whether  existing  at  the  time  or  acquired  in  the  future,  and  was  to  use 
the  future  earnings  for  the  purpose  of  conducting  the  business  for 
which  the  corporation  was  organized.  This  must  mean  that  it  had  a 
right  to  sell  and  transfer  the  future  products  of  its  operations  as  its 
own,  free  and  clear  from  3n}-.li|en  of  the  mortgagee.  The  intention 
was  that  it  should  purchase  materials  for  its  business,  employ  labor, 
contract  debts,  and  discharge  all  obligation  arising  therefrom  by  the 
use  of  the  products  of  the  business  or  the  earnings  of  the  plant. 

In  this  condition  of  things  the  corporation  made  default  in  the  pay- 
ment of  the  interest  coupons  due  on  the  first  of  August,  1893,  and 
on  November  11th  following  the  plaintiff,  as  substituted  trustee, 
brought  an  action  to  foreclose  the  mortgage,  and  a  receiver  was 
appointed  on  the  16th  of  November,  following,  and  on  the  same  day, 
and  at  the  same  time,  the  sequestration  creditor  procured  the  appoint- 
ment of  a  receiver  in  his  action.  The  receiver  in  the  foreclosure 
action  took  possession  of  the  gas  plant  and  proceeded  to  operate  the 
works  and  to  make  and  sell  manufactured  gas  and  electricity.  At 
that  time  there  were  moneys  in  the  office  of  the  company  and  to  its 
credit  on  deposit  in  banks,  and  due  to  it  on  open  accounts  ^r  gas 
and  electricity  manufactured  before,  and  it  owed  various?  deUts  for 
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materials  which  it  had  purchased  in  conducting  its  business.  There 
came  to  the  hands  of  the  receiver  in  the  foreclosure  action  from  the 
moneys  on  hand  prior  to  the  commencement  of  the  action,  and  from, 
the  earnings  of  the  corporation  prior  to  that  date  and  after  the  execu- 
tion of  the  mortgage,  in  the  form  of  open  accounts  or  notes,  the  sura 
of  over  four  thousand  dollars,  which  the  receiver  in  the  sequestration 
action,  representing  general  creditors,  claims  should  be  paid  to  him 
for  distribution  among  such  creditors.  In  other  words,  the  question 
is,  whether  the  earnings  of  the  corporation  from  its  business,  in  the 
sale  of  its  products,  prior  to  the  time  of  the  commencement  of  the 
action  to  foreclose  the  mortgage  and  the  date  of  the  possession  by 
the  receiver  in  that  action,  belong  in  equity  to  the  bondholders  or  to 
the  general  creditors?  The  Special  Term  held  that  the  general  credit- 
ors of  the  corporation  had  the  prior  equitable  right  to  the  fund,  but 
the  orders  of  that  court  were  reversed  by  the  Appellate  Division, 
which  held  that  the  fund  in  equity  belonged  to  the  receiver  appointed 
in  the  foreclosure  action  for  the  benefit  of  the  mortgage  bondholders. 
An  appeal  to  this  court  was  allowed,  and  the  following  question 
certified  for  its  opinion : 

"Under  and  by  virtue  of  the  operation  of  the  mortgage  given  by 
the  Saratoga  Gas  and  Electric  Light  Company,  has  the  mortgagee, 
or  the  receiver  appointed  in  the  foreclosure  action,  an  equitable  lien, 
prior  to  the  right  of  the  receiver  in  the  sequestration  action,  upon  the 
debts  and  accounts  due  to  the  corporation  upon  sales  bj'  it  of  products 
of  its  plant,  produced  after  the  giving  of  the  mortgage  and  before 
the  appointment  of  either  receiver?"' 

The  right  of  the  mortgagor  to  deal  with  these  products  and  earnings 
as  its  own  under  the  stipulations  of  the  mortgage  has  already  been 
noticed.  That  right,  it  seems  to  me,  is  entirely  inconsistent  with  tlie 
existence  of  any  lien  upon  future  products  or  earnings  bj'  the  mort- 
gagee. The  latter  could  not  have  a  lien  upon  such  earnings  or  prod-  ; 
ucts  while  the  mortgagor  was  permitted  to  use  them  for  the  conduct 
of  its  business  and  the  payment  of  its  current  debts.  We  think  that 
the  true  construction  of  the  instrument  is  this  :  Where  a  mortgage  by 
a  corporation  to  secure  the  payment  of  the  principal  and  interest  of 
its  bonds,  such  as  this  is,  is  made,  although  in  terms  purporting  to  i 
include  future  earnings  and  products,  it  does  not,  as  against  general   \ 

creditors,  operate  as  a  lien  upon  such  earnings  until  actual  entry  and 

possession  under  the  mortgage  by  the  mortgagee.  This  results  from 
the  stipulation  in  the  instrument  that  until  default  the  mortgagor  shall 
have  the  use  of  the  earnings  in  the  conduct  of  its  business,  and  that 
upon  default  the  mortgagee  may  go  into  possession,  exercise  the 
corporate  franchises,  and  appropriate  the  earnings  to  the  payment  of 
the  debt  secured  by  the  mortgage.  The  right  of  the  mortgagor,  in 
the  meantime,  to  the  use  of  the  ,earnings,  amounts,  practically,  to 
absolute  ownership,  and  hence  the  mortgage  cannot  operate  as  a  lien 
upon  such  earnings  to  the  prejudice  of  the  general  crei^toxs  until 
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actual  entry  and  possession  taken,  and  then  onh-  upon  what  is  earned 
after  that  time.  The  lien  of  the  mortgage  upon  future  earnings  is 
consummated  as  against  other  creditors  only  by  the  fact  of  the  pos- 
session of  the  property,  and  cannot  have  any  retroactive  operation, 
since  it  would  then  deprive  the  unsecured  creditor  of  the  fund,  upon 
the  faith  of  which  he  may  have  given  credit  to  the  mortgagor  during 
the  time  when  the  latter  was  permitted  to  deal  with  and  use  it  as 
his  own.  The  lien  upon  the  earnings,  in  favor  of  the  bondholders, 
attaches  only  upon  what  is  earned  after  the  time  when  the  lien  is 
perfected  by  entrj'  and  possession.  This  is  the  construction  which 
has  been  given  to  corporate  mortgages,  expressed  in  substantially  the 
same  terms,  by  the  Supreme  Court  of  the  United  States,  by  the 
English  courts,  and  by  the  highest  courts  of  many  of  our  sister  States. 
The  authorities  on  this  question  are  quite  numerous,  and  when 
examined  will  be  found  to  sustain  the  proposition  that  I  have  stated. 

We  think  that  justice  and  equity  are  best  promoted  by  limiting  the 
right  or  lien  of  the  bondholders  to  such  earnings  only  as  shall  accrue 
after  the  mortgage  trustee  or  the  receiver  shall  have  actually  taken 
possession.  The  earnings  prior  to  that  time  should  in  equity  be 
awarded  to  the  general  creditor. 

For  these  reasons  we  think  that  the  orders  appealed  from  should 
be  reversed  and  those  of  the  Special  Term  affirmed,  with  costs,  and 
that  the  question  certified  should  be  answered  in  the  negative. 

All  concur. 

1  Ordered  accordingly. 


CLARKE  V.    CURTIS. 
Court  of  Appeals,  Vieginia,  1844. 
[1  Gratt.  289.] 

The  original  cause,  having  been  proceeded  in  according  to  the  direc- 
tions of  this  court,  came  on  together  with  the  supplemental  suit,  to  be 
heard  on  the  18th  of  April,  1842,  when  the  defendant  Clarke  moved 
the  court  to  dissolve  the  injunction  granted  to  re'sXiAlli  htiuHteiB-C^l- 
lecting  the  rents  due,  which  motion  the  court  overruled  ;  and  then  made 
a  decree  in  the  original  cause,  directing  the  defendant  Clarke  to  pay  to 
the  plaintiff  below  the  sum  of  10,561  dollars  59  cents,  with  interest  on 
10,170  dollars  2  cents  from  the  first  day  of  June  1839,  till  paid;  and 
in  default  of  payment,  that  the  tract  of  land,  called  Perton,  be  sold. 
From  the  decree  in  both  cases,  Clarke  obtained  an  appeal  to  this  court. 
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Allen,  J.,  delivered  the  opinion  of  tlie  court. 

The  court  is  of  opinion,  that  although  it  is  competent  for  a  court  of 
equity,  in  a  proper  case,  to  sequestrate  the  rents  and  profits  of  mort- 
gaged or  encumbered  propertj^  Tvhere  a  forfeiture  has  accrued,  and  such 
rents  and  profits  may  be  necessary  to  discharge  the  encumbrances,  it  is 
not  competent  to  recover  from  the  mortgagor,  or  equitable  owner  in 
possession,  the  rents  and  profits  actually  received  by  him,  or  which 
accrued  before  any  order. of  sequestration  was  made.  The  court  is, 
therefore,  of  opinion,  that  it  was  improper  to  injxiiii  the  appelTantJrom 
collecSug  thel-entrwhicE""Rad~previously  accrued,  orjwcre  about  to  f;ill_ 
I^USt^r  the  pre^Ottyrocnpatiorrof  theencumberedj^mises;  and  that 
there  was  error  in  overruling-tKe  motion  to  dissolveSe  injunction. 
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^d-^4ie^^^CouRT,  United  States,  1883.  ^ 

[111  U.S.  242.] 

Action  for  breach  of  an  agreement  in  a  mortgage  made  to  Hewett  to 
secure  a  note  given  by  Teal  to  Walker.     Demurrer  overruled. 

On  July  6,  1877,  the  interest  on  the  note  being  in  arrear  since 
JanuaiT  21st  preceding,  Hewett  demanded  of  Teal  the  poi=iSPfifiin"  '}* 
all  the  property  convej-ed  by  said  deeds.  '  He  refused  to  yield  posses- 
sioh,  aUd  held  the  lots  in  the  city  of  Tortland  until  November  30, 1878, 
and  the  farm  lands  until  some  time  in  the  same  month  and  year. 

Walker,  by  reason  of  Hewett's  refusal  to  surrender  possession  of  the 
propert}'  conveyed  in  trust  to  Hewett,  was  compelled  to  and  did  bring 
suit  to  enforce  the  sale  of  the  propert3'.  All  ll||  iiiii['ii  ilj'  W'V  '  lilil' 
either  in  accordanfip  with  thp.  t.Prn^ft  /^f  tho  fiofoQann^oa  above  men- 
tioned  or  by  order  of  court,  and  the  proceeds  of  tlie  sale  fell  far  short 
of  paying  the  note,  leaving  a  balance  due  thereon  of  more  than  $50,000,  / 
vrhw.h  fioiriamifh  h^^^  pp  mcaus  to  oay.  '  ' 

This  actiob  was  brought  by  Walker,  the  payee  of  the  note,  against  1 
Teal,  to  recover  the  damages  which  he  claimed  he  had  sustained  by  the  I 
refusal  of  Teal  to  surrender  possession  of  the  property  of  which  Gold/ 
smith  had  been  the  owner,  or  which  he  had  owned  jointly  with  Teal,' 
and  which  had  been  conveyed  to  Hewett  in  trust  as  aforesaid.    The  \ 
complaint  recited  the  facts  above  stated,  and  averred  that  by  reason  of 
the  refusal  of  Teal  to  surrender  possession  of  the  property  to  Hewett, 
Walker  had  been  damaged  in  the  sum  of  816,000,  for  which  sum  the 
complainants  demaxrded  judgment. 
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Mr.  Justice  Woods  delivered  the  opinion  of  the  court.  He  stated 
the  facts  in  substance  as  above,  and  continued :  — 

We  believe  that  the  rule  is  without  exception  that  the  mortgagee  is 
not  entitled  to  demand  of  the  owner  of  the  equity  of  redemption  the 
rents  and  profits  of  the  mortgaged  premises  until  he  takes  actual  pos- 
session. In  the  case  of  Moss  v.  Gallimore,  1  Doug.  279,  Lord  Mans- 
field held  that  a  mortgagee,  after  giving  notice  of  his  mortgage  to  a 
tenant  in  possession  holding  under  a  lease  older  than  the  mortgage,  is 
entitled  to  the  rent  in  arrear  at  the  time  of  the  notice,  as  well  as  to 
that  which  accrues  afterwards.  This  ruling  has  been  justified  on  the 
ground  that  the  mortgagor,  having  conveyed  his  estate  to  the  mort- 
gagee, the  tenants  of  the  former  became  the  tenants  of  the  latter,  } 
which  enabled  him,  by  giving  notice  to  them  of  his  mortgage,  to  place 
himself  to  every  Intent  in  the  same  situation  towards  them  as  the 
mortgagor  previously  occupied.  Rawson  v.  Eicke,  7  Ad.  &-E1.  451; 
Burrowes  v.  Gradin,  1  Dowl.  &  Lowndes,  213. 

Where,  however,  the  lease  is  subsequent  to  the  mortgage,  the  rule  is 
well  settled  in  this  country,  that,  as  no  reversion  vests  in  the  mort- 
gagee, and  no  privitj'  of  estate  or  contract  is  created  between  him  and 
the  lessee,  he  cannot  proceed,  either  by  distress  or  action,  for  the  re- 
covery of  the  rent.  Mayo  v.  Shattuck,  14  Pick.  533  ;  Watts  v.  Coffin, 
11  Johns.  495;  McKircher  v.  Hawley,  16  Johns.  289;  Sanderson  v. 
Price,  1  Zabr.  637 ;  Price  v.  Smith,  1  breen's  Ch.  (N.  J.)  516. 

The  case  of  Moss  v.  Gallimore  has  never  been  held  to  apply  to  a 
mortgagor  or  the  vendee  of  his  equity  of  redemption.  Lord  Mans- 
field himself,  in  the  case  of  Cliinnery  v.  Blackman,  3  Doug.  391,  held 
that  until  the  mortgagee  takes  possession  the  mortgagor  is  owner  to  all 
the  world,  and  is  entitled  to  all  the  profits  made. 

The  rule  on  this  subject  is  thus  stated  in  Bacon's  Abridgment,  Title 
Mortgage  C :  "  Although  the  mortgagee  may  assume  possession  by 
ejectment  at  his  pleasure,  and  according  to  the  case  of  Moss  v.  Galli- 
more, Doug.  279,  maj'  give  notice  to  the  tenants  to  pa}'  him  the  rent 
due  at  the  time  of  the  notice,  yet,  if  he  suffers  the  mortgagor  to 
remain  in  possession  or  in  receipt  of  the  rents,  it  is  a  privilege  be- 
longing to  his  estate  that  he  cannot  be  called  upon  to  account  for 
the  rents  and  profits  to  the  mortgagee,  even  although  the  security  j 
be  insufficient."  '^ 

So  in  Higgins  v.  York  Buildings  Corapan}',  2  Atk.  107,  it  was  said  by 
Lord  Hardwicke  :  "  In  case  of  a  mortgagee,  where  a  mortgagor  is  left 
in  possession,  upon  a  bill  brought  by  the  mortgagee,  for 'an  account  in 
this  court,  he  never  can  have  a  decree  for  an  account  of  rents  and 
profits  from  the  mortgagor  for  any  of  the  j-ears  back  during  the  posses- 
sion of  the  mortgagor,"  and  the  same  judge  said  in  the  case  of  Mead  v. 
Lord  Orrerj',  3  Atk.  244 :  "  As  to  the  mortgagor,  I  do  not  know  of 
any  instance  where  he  keeps  in  possession  that  he  is  liable  to  account 
for  the  rents  and  profits  to  the  mortgagee,  for  the  mortgagee  ought  to 
take  the  legal  remedies  to  get  into  possession.". 
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In  Wilson,  ex  parte,  2  Ves.  &  B.  252,  Lord  Eldon  said :  "  Admit- 
ting the  decision  in  Moss  v.  Gallimore  to  be  sound  law,  I  bave  been 
often  surprised  by  the  statement  that  a  mortgagor  was  receiving  the 
rents  for  the  mortgagee.  ...  In  the  instance  of  a  bill  filed  to  put  a 
terin  out  of  the  way,  which  may  be  represented  as  in  the  nature  of  an 
equitable  ejectment,  the  court  will,  in  some  cases,  give  an  account  of 
the  past  rents.  There  is  not  an  instance  that  a  mortgagee  has  per 
directum  called  upon  the  mortgagor  to  account  for  the  rents.  The 
consequence  is,  that  the  mortgagor  does  not  receive  the  rents  for  the 
mortgagee."  See  also,  Coleman  v.  Duke  of  St.  Albans,  3  Ves.  Jr.  25 ; 
Gresley  v.  Adderly,  1  Swanst.  573. 

The  American  cases  sustain  the  rule  that  so  long  as  the  mortgagor  is^ 
allowed  to  remain  in  possession,  he  is  entitled  to  receive  and  apply  to 
his  own  use  the  income  and  profits  of  the  mortgaged  estate;  and 
although  the  mortgagee  may  have  the  right  to  take  possession  upon 
condition  broken,  if  he  does  not  esercise  the  right,  he  cannot  claim  the 
rents  ;  if  he  wishes  to  receive  the  rents,  he  must  take  means  to  obtain 
the  possession.  Wilder  v.  Houghton,  1  Pick.  87  ;  Boston  Bank  v.  Reed,  ' 
8  Pick.  459  ;  Noyes  v.  Rich,  52  Me.  115. 

In  Hughes  v.  Edwards,  9  Wheat.  500,  it  was  held  that  a  mortgagor 
was  not  accountable  to  the  mortgagee  for  the  rents  and  profits  received 
by  him  during  his  possession,  even  after  default,  and  even  though  the 
land,  when  sold,  should  be  insuflBcient  to  pay  the  debt,  and  that  the 
purchaser  of  the  equity  redemption  was  not  accountable  for  any  part 
of  the  debt  beyond  the  amount  for  which  the  land  was  sold. 

In  the  case  of  Gilman  v.  Illinois  &  Mississippi  Telegraph  Company, 
91  U.  S.  603,  it  was  declared  by  this  court  that  where  a  railroad  com- 
pany executed  a  mortgage  to  trustees  on  its  propert}'  and  franchises, 
"  together  with  tolls,  rents,  and  profits  to  be  had,  gained,  or  levied 
thereupon,"  to  secure  the  payment  of  bonds  issued  by  it,  the  trustees, 
in  behalf  of  the  creditors,  were  not  entitled  to  the  tolls  and  profits  of 
the  road,  even  after  condition  broken,  and  the  filing  of  a  bill  to  fore- 
close the  mortgage,  they  not  having  taken  possession  or  had  a  receiver 
appointed.  The  court  said,  in  delivering  judgment  in  this  case:  "A 
mortgagor  of  real  estate  is  not  liable  for  rent  while  in  possession.  He 
contracts  to  pay  interest,  not  rent."  So  in  Kountze  v.  Omaha  Hotel 
Companj',  107  U.  S.  378,  it  was  said  by  the  court,  speaking  of  the 
rights  of  a  mortgagee :  "  But  in  the  case  of  a  mortgage,  the  land  is 
in  the  nature  of  a  pledge :  it  is  only  the  land  itself,  the  specific  thing, 
which  is  pledged.  The  rents  and  profits  are  not  pledged  ;  they  belong 
to  the  tenant  in  possession,  whether  the  mortgagor  or  third  person 
claims  under  him.  .  .  .  The  plaintiff  in  this  case  was  not  entitled  to 
the  possession,  nor  the  rents  and  profits."  See  also  Hutchins  v.  King, 
1  Wall.  53,  57-58. 

Chaneeller  Kent  states  the  modern  doctrine  in  the  following  lan- 
guage :  "  The  mortgagor  has  a  right  to  lease,  sell,  and  in  every  respect 
to  deal  with  the  mortgaged  premises  as  owner  so  long  as  he  is  per- 
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mitted  to  remain  in  possession,  and  so  long  as  it  is  understood  and  held 
that  every  person  taking  under  him,  takes  subject  to  all  the  rights  of 
the  mortgagee,  unimpaired  and  unaffected.  Nor  is  he  liable  for  rents, 
and  the  mortgagee  must  recover  the  possession  bj-  regular  entry  by 
suit  before  he  can  treat  the  mortgagor,  or  the  person  holding  under 
him,  as  a  trespasser.  4  Kent  Com.  157.  See  also  American  Bridge 
Company  v.  Heidelbach,  94  U.  S.  798 ;  Clarke  v.  Curtis,  1  Grattan, 
289  ;  Bank  of  Ogdensburg  v.  Arnold,  5  Paige  Ch.  38 ;  Hunter  v. 
Hays,  7  Biss.  362  ;  Souter  v.  La  Crosse  Railwaj-,  Woolworth  C.  C. 
80,  85 ;  Foster  v.  Rhodes,  10  Bank.  Eeg.  523.  The  authorities  cited 
show  that,  as  the  defendant  in  error  took  no  effectual  steps  to  gain 
possession  of  the  mortgaged  premises,  he  is  not  entitled  to  the  rents 
and  profits  while  they  were  occupied  by  the  owner  of  the  equity  of 
redemption. 

The  case  against  the  right  of  the  defendant  in  error  to  recover  in  this 
case  the  rents  and  profits  received  hy  the  owner  of  the  equity  of  re- 
demption is  strengthened  by  section  328,  chapter  4,  title  1,  General 
Laws  of  Oregon,  1843-1872,  which  declares  that  "a  mortgage  of  real 
property  shall  not  be  deemed  a  conveyance  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property  without  a 
foreclosure  and  sale  according  to  law." 

This  provision  of  the  statute  cuts  up  by  the  roots  the^octrine  of 
Moss  V.  Gallimore,  ubi  supra,  and  gives  effect  to  the  view  of  the 
American  courts  of  equity  that  a  mortgage  is  a  mere  security-  for  a 
debt,  and  establishes  absolutely  the  rule  that  the  mortgagee  is  not 
entitled  to  the  rents  and  profits  until  he  gets  possession  under  a  decree 
of  foreclosure.  For  if  a  mortgage  is  not  a  conveyance,  and  the  mort- 
gagee is  not  entitled  to  possession,  his  claim  to  the  rents  is  without 
support.  This  is  recognized  by  the  Supreme  Court  of  Oregon  as  the 
effect  of  a  mortgage  in  that  State.  In  Besser  v.  Hawthorn,  3  Oregon, 
129,  at  133,  it  was  declared:  "  Our  system  has  so  changed  this  class  ' 
of  contracts  that  the  mortgagor  retains  the  right  of  possession  and  the 
legal  title."  See,  also,  Anderson  v.  Baxter,  4  Ore.  105 ;  Roberts  v. 
Sutherlin,  id.  219. 

The  case  of  the  defendant  in  error  cannot  be  aided  by  the  stipulation  * 
in  the  defeasance  of  August  19,  1874,  exacted  by  the  mortgagee,  that 
Goldsmith  and  Teal  would,  upon  default  in  the  payment  of  the  note 
secured  by  the  mortgage,  deliver  to  Hewett,  the  trustee,  the  possession  j 
of  the  mortgaged  premises.  That  contract  was  contrary  to  the  public  i 
policy  of  the  State  of  Oregon,  as  expressed  in  the  statute  just  cited,  I 
and  was  not  binding  on  the  mortgagor  or  his  vendee,  and  although  not  ) 
expressly  prohibited  by  law,  j-et,  like  all  contracts  opposed  to  the  public  { 
policy  of  the  State,  it  cannot  be  enforced.  Railroad  Company  y.  Lock- 
wood,  17  Wall.  357;  Bank  of  Kentucky  v.  Adams  Express  Company, 
93  U.  S.  174 ;  Marshall  v.  Baltimore  &  Ohio  Railroad  Company,  16 
How.  314  ;  Meguire  v.  Corwine,  101  U.  S.  108. 

In  any  view  of  the  case,  we  are  of  opinion  that  the  defendant  in 
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error  was  not  entitled  to  receive  the  rents  sued  for  in  this  action.  As 
this  conclusion  takes  away  the  foundation  of  the  suit,  it  is  unnecessary 
to  notice  other  assignments  of  error. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded to  that  court  for  further  'proceedings  in  conformity  with 
this  opinion. 


C.    Account  of  Mortgagee  in  Possession. 

ANONYMOUS. 
Chancery,  1682. 

[I  Fern.  45.] 

A  MORTGAGEE  shall  not  account  according  to  the  value  of  the  land, 
viz.  He  shall  not  be  bound  by  any  proof  that  the  land  was  worth  so 
much,  unless  you  can  likewise  prove  that  he  did  actually  make  so 
much  of  it,  or  might  have  done  so,  had  it  not  been  for  his  wilful  de- 
fault :  as  if  he  turned  out  a  sufficient  tenant,  that  held  it  at  so  much 
rent,  or  refused  to  accept  a  sufficient  tenant  that  would  have  given  so 
much  for  it. 


WILLIAMS  V.  PRICE. 
Chancery,  1824. 
[1  Sim.  ^  Stu.  581.] 

The  Vice  Chancellor.  The  question  here  is,  what  is  the  degree 
of  diligence  which  a  creditor  accepting  from  his  debtor,  hy  way  of 
collateral  security,  the  assignment  of  a  iuHg^pf-nt.  renn-ppi-P^  hy  thnt. 
debtor  against  a  sftrfrntrfir.  is  hound  to  use  for  the  purpose  of  enforcing 
satisfaction  of  that  judgment.  It  is  not  necessary  to  determine 
whether  such  a  creditor  is  bound,  at  all  events,  to  use  legal  diligence 
to  give  effect  to  the  judgment,  or  whether  he  may  remain  passive  until 
required  by  the  assignor  to  resort  to  legal  diligence.  Here  the  cred- 
itor, by  suing  out  execution,  assumed,  as  it  were,  the  possession  or 
control  of  this  judgment  in  exclusion  of  the  assignor,  and  is  within  the 
principle  which  chai-ges  the  creditor  in  possession  of  property  held  by 
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him  as  a  securit}*,  not  only  with  what  he  actuallj-  receives,  but  with 
what  he  might  have  received  but  for  his  wilful  default  or  neglect.  I 
think  it  would  be  diflScult  to  find  a  principle  for  charging  such  a  cred- 
itor simply  upon  the  ground  that  he  gave  time  to  the  debtor  upon  tlie 
judgment ;  for  it  may  be  that  the  giving  of  time  is  a  provident  act,  and 
affords  the  best  chance  of  recovering  the  debt.  In  referring  it  to  the 
master  to  take  an  account  of  what  the  defendant  has  received  or  miglit 
have  received  without  his  wilful  default  or  neglect,  in  respect  of  the 
judgment  debt  assigned  to  him,  T  am,  in  truth,  following  the  authority 
of  ^x  parte  Mure,  without  thinking  it  necessarj-,  for  the  purposes  of 
this  case,  to  adopt  all  the  principles  which  are  there  stated. 


SHAEFFER  v.  CHAMBEES. 

Chancery,  New  Jehsey,  1847. 

[2  Halst.  548.] 

The  Chancelloe.  On  reading  the  testimonj',  I  do  not  see  any  good 
reason  why  the  report  of  the  master  should  not  be  confirmed. 

A  mortgagee,  by  taking  possession,  assumes  the  duty  of  treating  the 
propertj'  as  a  provident  owner  would  treat  it,  and  of  using  the  same 
diligence  to  make  it  productive  that  a  provident  owner  would  use. 

If  it  be  a  farm,  he  is  not  at  liberty  to  let  it  lie  untilled  because  the 
house  on  it,  or  the  house  and  farm  together,  were  not  rented.  I  see 
no  reason  why  the  farm  should  not  be  husbanded,  though  the  buildings 
on  it  were  not  rented. 

Again,  a  mortgagee  in  possession  is  not  at  liberty  to  permit  the 
property  to  go  to  waste,  but  is  bound  to  keep  it  in  good  ordinary  re- 
pair, and  if  it  be  a  farm,  he  is  bound  to  good  ordinary  husbandry. 

It  appears  bj'  the  testimony  that,  for  several  3-ears  of  the  time  daring 
which  the  defendant  has  been  in  possession,  the  propertj-  was  not 
rented,  and  the  whole  of  it,  farm  and  all,  was  permitted  to  lie  unculti- 
vated; The  master  reports  that  it  was  not  made  satisfactorily^  to  appear 
to  him  that  the  property  was  thus  unoccupied  without  the  default  of 
the  defendant.  The  ground  here  taken  by  the  master  raises  this  ques- 
tion :  a  fasrm  of  eighty-five  acres,  twenty-five  of  it  in  woodland,  under 
mortgage,  is  taken  possession  of  by  the  mortgagee,  and  rented.  He 
remains  thus  in  possession  a  number  of  years.  Occasionally,  during 
this  period,  the  premises  are  vacant  and  the  farm  untilled.  Is  it  suffi- 
cient for  the  mortgagee,  thus  in  possession,  in  order  to  relieve  himself 
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from  anj-  charge  for  rents  and  profits  for  the  years  during  which  the 
premises  were  thus  vacant,  simply  to  say  that  he  could  not  rent  them, 
or  should  he  be  held  to  show  proper  diligence  to  procure  a  tenant?  Is 
the  mortgagor  to  prove  that  he  might  have  rented  it  but  for  his  wilful 
default,  as  that  he  turned  out  a  sufficient  tenant,  or  refused  to  receive  a 
suflScient  tenant,  as  would  seem  to  be  held  in  1  Vern.  45  ;  or  does  the 
fact  of  the  premises  being  left  vacant  throw  upon  the  mortgagee  the 
burden  of  proving  reasonable  diligence  to  procure  a  tenant,  as  seems 
to  be  held  in  Metcalfe  v.  Campion,  1  Moll.  238  ? 

I  It  seems  to  me  that  it  will  not  do  for  the  mortgagee,  having  thus 
taken  possession,  to  fold  his  arms  and  use  no  means  to  procure  a  ten- 
ant ;  and  I  am  disposed  to  think  he  ought  to  be  held  to  sliow  reason- 
able diligence  to  procure  a  tenant.  But,  at  all  events,  if  the  farm  and 
buildings  are  not  rented,  he  ought  to  cause  the  farm  to  be  tilled,  and 
that  in  a  husbandlike  manner. 

From  the  testimon3-,  I  think  the  defendant  has  been  negligent,  to 
say  the  least,  in  the  manner  in  which  he  has  treated  the  premises. _  No 
provident  owner  would  have  treated  them  as  he  has.  Thej'  have  been 
permitted  to  go  greatlj-  out  of  repair,  and  the  lands  have  been  so  badly 
husbanded  that,  for  several  of  the  last  j-ears,  the  whole  premises,  rented 
at  first  b^-  the  mortgagee  for  $100,  have  rented  for  only  $60,  and  he  has 
been  charged  but  that  sum. 

The  defendant,  during  several  j'ears,  cut  wood  and  timber  from  the 
premises,  and  sold  it.  The  master,  in  stating  the  account,  made  an- 
nual rests  when  he  found  that  the  wood  and  timber,  and  the  rents  and 
profits,  exceeded  the  interest  and  expenses,  and  applied  the  income, 
first,  to  the  interest  and  expense  account,  and  then  to  the  reduction  of 
the  principal.  This  was  objected  to  on  the  part  of  the  defendant.  It 
seems  to  me  the  master  was  right. 

I  am  satisfied  with  the  general  result  reached  by  the  master. 

Exceptions  disalloioed. 


SANDERS  V.  WILSOif  et  ai. 

Supreme  Court,  Vermont,  1861. 

[34  Vt.  31  a] 

Poland,  C.  J.  This  bill  was  brought  to  foreclose  a  mortgage, 
executed  by  the  defendant,  Sanders,  to  the  orator,  on  the  17th  of 
April,  1852,  of  a  farm  in  Bethel,  which  he  purchased  of  the  orator,  to 
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secure  the  paj-raent  of  a  note  of  two  thousand  dollars,  payable  in  ten 
years  from  date,  with  interest  annually. 

On  the  9th  day  of  August,  1855,  the  defendant,  Sanders,  conveyed 
the  same  farm  to  the  defendant,  Wilson,  who  assumed  the  payment 
of  the  note  and  mortgage  to  the  orator. 

In  November,  1855,  there  being  some  interest  due  and  unpaid  on 
the  mortgage  note  to  the  orator,  he  brought  this  bill  returnable  to  the 
next  December  term  of  the  court  of  chancery. 

The  defendant,  Wilson,  answered  the  bill,  setting  up  that  there  was 
an  outstanding  mortgage  upon  the  same  farm  of  one  thousand  dollars, 
by  the  orator  in  1845,  and  claiming  that  the  same  should  be  removed 
before  the  orator  was  entitled  to  a  decree,  or  provided  for  in  the  decree 
so  as  to  save  his  rights. 

This  outstanding  mortgage  was  paid  and  extinguished  by  the  orator 
in  September,  1857,  as  is  now  conceded  b3'  the  parties. 

In  the  spring  of  1856,  the  orator  believing,  as  he  says,  that  the 
defendant,  Wilson,  did  not  intend  to  pay  and  redeem  his  mortgage, 
entered  into  the  possession  of  the  mortgaged  premises,  and  has  since 
carried  on  the  farm,  and  taken  the  rents  and  profits  to  himself,  and  the 
case  now  stands  onXy  upon  the  questions  arising  upon  the  accolinting 
b}'  the  orator  for  such  rents  and  profits. 

The  case  was  referred  in  due  course  to  a  master  to  take  the  account, 
who  returned  his  report,  stating  the  account  for  the  years  1856  and 
1857.  The  orator,  before  the  master,  professed  to  have  kept,  and  pro- 
duced, an  accurate  and  minute  account  of  all  services  and  expenses 
incurred  in  carrying  on  said  farm  for  said  years,  and  the  report  states 
that  it  was  made  up  wholly  from  the  account  thus  rendered  by  the 
orator.  The  master  reported  that  the  farm  was  carried  on  in  a  prudent 
and  judicious  manner,  that  the  charges  for  labor  and  expenditures  were 
just  and  reasonable,  and  that  the  produce  of  the  farm  was  sold  to  the 
best  advantage,  and  all  accounted  for ;  in  short,  the  report  states  a 
most  faithful  stewardship  by  the  orator,  and  a  full  and  honest  account- 
ing for  all  the  avails  and  products.  The  reports  of  the  master  upon 
the  accounts  for  those  years,  however,  showed,  instead  of  a  balance 
of  profits,  the  unhappy  result  of  a  net  loss  for  1856,  of  $170.83,  and 
for  1857,  of  $204.55. 

The  cause  was  again  referred  to  the  same  master  to  take  the  account 
for  1858,  who  reported  the  orator's  account  kept  for  that  year,  with 
similar  favorable  conclusions  as  to  the  orator's  judicious  and  faithful 
management  and  honest  accounting.  The  excess  of  loss  for  that  year 
was  $127.68. 

A  further  reference  to  the  same  master  was  made  for  1859,  who 
took  the  orator's  account  in  the  same  manner,  but  upon  the  evidence, 
reduced  his  charges  somewhat,  and  the  balance  of  profits  for  that 
year  amounted  to  the  sum  of  $26.21. 

The  result  of  the  account  for  the  four  years  showed  a  loss  of 
$476.85. 
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•  In  the  last  of  these  reports  the  master  states  that  the  premises  might 
have  been  rented  for  the  sum  of  one  hundred  and  fifty  dollars  a  year, 
though  he  is  of  the  opinion  that  the  rents  would  have  diminished  from 
year  to  year  under  the  oc^pation  of  tenants  by  the  deterioration  of 
the  farm. 

When  the  case  came  before  the  chancellor,  the  results  of  the  orator's 
special  accounting  were  so  entirely  unaccountable  and  unsatisfactory, 
that  he  refused  to  regard  the  same  at  all,  but  upon  what  the  master 
reports  as  to  the  annual  value,  and  other  proof  on  that  subject,  allowed 
the  defendant  the  sum  of  one  hundred  and  twenty  dollars  a  year,  a 
sum  just  equal  to  the  annual  interest  upon  the  principal  of  the  mort- 
gage debt.  The  defendant,  Wilson,  appealed  from  the  decree,  and 
both  parties  now  claim  that  it  should  be  reversed,  and  made  more 
favorable  to  them.  We  entirely  agree  with  the  chancellor  that  the 
orator's  special  accounting  before  the  master,  and  his  finding  upon  it, 
are  wholly  unsatisfactory  to  the  judgment,  as  forming  any  basis  for  a 
just  and  equitable  decree.  The  premises  were  a  valuable  farm,  the 
j-ears  were  all  years  of  plenty  in  general  agriculture,  and  no  reason 
appears  for  the  peculiar  and  extraordinary  result  of  the  orator's 
management  of  the  farm. 

It  may  be  accounted  for,  to  a  limited  extent,  by  the  great  depression 
in  the  market  for  hops,  as  there  appears  to  have  been  by  the  account 
quite  an  excess  of  charges  above  receipts,  on  the  score  of  the  hops ; 
and  this  we  do  not  doubt  is  true,  as  the  state  of  the  market  for  that 
commodity-  is  a  matter  of  public  notoriety.  But  this  furnishes  no 
sufficient  reason  for  the  great  loss  on  the  whole  farm,  and  for  a  series 
of  years,  and  we  are  fullj'  satisfied  that  there  must  have  been  a  great 
failure  either  in  the  prudent  and  judicious  management,  and  use  of 
the  premises,  or  in  honestlj'  keeping,  and  rendering  the  accounts  before 
the  master,  and  perhaps  in  both. 

But  we  do  not  understand  this  to  be  the  true  rule  and  method  of 
accounting  for  the  rents  and  profits. 

A  mortgagee  in  possession  is  only  bound  to  account  for  what  he 
receives  or  might  receive  from  the  mortgaged  premises  by  the  use  of 
fair,  reasonable  diligence  and  prudence,  and  if  the  premises  are  rented, 
and  rents  lost  by  the  failure  of  a  tenant,  without  fault  of  the  mortgagee, 
he  is  not  held  liable  to  account. 

But  when  the  mortgagee  himself  occupies,  and  especially  when  the 
premises  are  a  farm  in  cultivation,  upon  which  labor  and  expenditures 
are  to  be  bestowed,  to  produce  annual  crops,  and  profits,  the  mort- 
gagee will  be  charged  with  such  sums  as  will  be  a  fair  rent  for  the 
premises,  without  regard  to  what  he  may,  in  fact,  have  realized,  as 
profits,  from  the  use  of  it. 

The  rule  is  founded  in  sound  policj',  for  the  reason  that  the  par- 
ticular items  of  expenditure,  in  labor  or  otherwise,  as  well  as  the 
'profits  received,  are  wholly  within  the  knowledge  of  the  mortgagee, 
and  if  he  is  not  disposed  to  render  a  full  and  honest  account,  it  would 
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be  impossible  for  the  mortgagor  to  show  them,  or  to  establish  errors 
in  the  mortgagee's  account. 

The  necessity  and  wisdom  of  the  rule  were  never,  perhaps,  more 
full}'  shown  than  in  the  present  case. 

It  appears  from  the  several  reports  and  accounts  appended,  that 
the  orator  had  expended  considerable  sums  in  improvements  on  the 
farm  ;  in  removing  and  repairing  a  barn,  building  a  shed,  hog  pen,  and 
new  fences,  more,  we  think,  than  can  properly  be  regarded  strictly 
as  repairs. 

When  a  mortgagee  goes  into  possession  of  the  premises,  for  breach 
of  condition,  with  full  knowledge  of  the  right  to  redeem,  and  where 
there  is  nothing  to  show  but  that  the  mortgagor  desires  and  intends 
to  redeem,  he  has  no  right  to  expend  the  rents  and  profits  for  anything 
but  such  as  are  strictl}'  necessary  repairs.  If  he  go  beyond  this,  and 
make  improvements,  though  they  are  such  as  are  beneficial  to  the 
estate,  and  such  as  a  judicious  and  prudent  owner  would  make  for  the 
benefit  of  it,  he  will  not  be  allowed  for  them,  for  if  he  might  thus 
expend  the  profits  in  improving  the  estate,  instead  of  appl3'ing  them 
to  keep  down  the  interest  of  the  mortgage  debt,  it  might  operate  to 
clog,  if  not  to  wholly  prevent  the  mortgagor  from  redeeming ;  and  in 
all  transactions  between  mortgagor  and  mortgagee,  equity  is  watchful 
for  the  interest  of  the  mortgagor,  as  the  weaker  partj'  and  the  one  who 
deals  at  a  disadvantage. 

In  the  present  case,  however,  we  think  the  fact  that  the  orator  has 
made  improvements  beneficial  to  the  estate  ought  not  wholly  to  be 
lost  sight  of,  as  enough  of  the  rents  and  profits  have,  by  the  chan- 
cellor's decree,  been  allowed  to  keep  down  the  interest  on  the  mortgage 
debt,  so  that  has  not  been  increased  while  the  orator  has  been  in 
possession,  and  if  the  defendant  redeems,  he  will  receive  and  have  the 
benefit  of  whatever  erections  and  improvements  the  orator  has  made 
upon  the  mortgaged  premises.  It  is  also  to  be  recollected  that  the 
mortgaged  premises  were  subject  to  an  annual  rent  of  $7.50,  which 
the  orator  has  paid,  and  for  which,  of  course,  he  is  entitled  to  be 
allowed. 

Upon  the  whole,  we  are  satisfied  that  the  sum  allowed  by  the  chan- 
cellor is  as  near  the  true  rule  of  justice  as  any  we  could  fix  upon,  and 
that  it  eflTects  substantial  equity  between  the  parties. 

The  chancellor  also  disallowed  cost  to  the  orator,  of  which  the 
orator  complains.  T^is  court  will  not,  except  under  very  special  cir- 
cumstances, disturb  a  decree  merely  on  a  question  of  costs.  But 
we  are  satisfied  fully  with  the  decree  in  that  respect.  When  the  bill 
was  brought  the  premises  were  encumbered  by  an  outstanding  mort- 
gage from  the  orator,  and  we  think  the  defendant  had  a  right  to 
ask  that  to  be  removed,  or  provided  for,  before  the  orator  had  a  final 
and  general  decree  of  foreclosure.  Since  that  was  out  of  the  way, 
the  orator  appears  to  have  been  persistently  endeavoring  to  avoid 
a  proper  and  just  accounting  for  his  administration  of  the  mortgage 
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estate.    These  are  sufficient  equitable  reasons  for  refusing  him  a  decree 
for  costs. 

The  decree  of  the  chancellor  is   affirmed   and    remanded   to    be 
perfected.^ 


WHITE  V.  CITY   OF  LONDON  BREWING   COMPANY 

Chancery  Division,  1889. 
[42  Ch.  D.  237.] 

Lord  Esher,  M.  R.  In  this  case  the  plaintiff,  who  is  a  small  publi- 
can, took  a  public-house  in  the  Isle  of  Dogs,  and  having  no  money  with 
which  to  carry  on  business,  he  was  obliged  to  borrow.  In  such  a  case 
it  is  usual  to  borrow  from  brewers,  and  the  plaintiff  borrowed  from  the. 
defendants  the  brewerj'  companj',  to  whom  he  gave  a  mortgage  of  his 
public-house  to  secure  £700  advanced  at  once,  and  such  further  sums  of 
money  as  thej'  might  thereafter  advance,  with  a  proviso  tliat  the  sum 
recoverable  under  the  secnritj-  should  not  exceed  £900.  The  business 
turned  out  a  total  failure.  Thereupon  the  plaintiflfs  creditors  issued 
writs  against  him,  and  those  writs  were  put  in  the  hands  of  the  sheriff. 
Upon  that  the  mortgagees,  in  1869,  exercised  their  right  to  talse  pos- 
session of  the  mortgaged  premises.  They  had  a  i-ight  to  take  posses- 
sion, and  also  a  right  to  sell.  They  kept  possession  frona  the  time 
they  first  took  it  until  they  sold,  which  was  ten  years  later.  Out  of  the 
money  which  they  got  on  the  sale,  they  paid  themselves  the  money 
which  they  had  lent  to  the  plaintiff,  and  all  the  expenses  to  which  they 
had  been  put  by  reason  of  their  being  obliged  to  take  possession  in 
order  to  protect  themselves  from  what?  —  from  the  plaintiff's  breach  of 
his  covenants.  He  had  covenanted,  of  course,  to  pay  interest,  to  keep 
the  premises  insured,  to  pay  the  rent,  and  to  do  repairs.  Having  paid 
themselves  what  they  say  they  are  entitled  to,  there  was  a  surplus,  and 
that  surplus  they  would  have  handed  to  the  plaintiff,  but  that  he  had 
mortgaged  the  premises  to  another  mortgagee  over  whose  security 
theirs  had  priority,  so  they  paid  the  surplus  to  the  second  mortgagee. 

Proceedings  then  were  taken  in  the  plaintiffs  name,  calling  upon  the 
brewery  company  to  account  for  the  purchase-money  which  they  had 
received  on  the  sale,  and  for  the  rents  and  profits  during  the  time  of 
their  being  in  possession.  That  the  proceedings  in  reality  are  taken  in 
favor  of  the  second  mortgagee  can  hardly  be  doubted. 

Everything  in  these  proceedings  was  done  in  the  worst  form  possi- 
ble, and  perhaps  in  strictness  the  case  ought  to  be  tried  by  us  accord- 
ing to  the  ill  form  in  which  it  is  brought  before  us,  but  we  do  not  like 

1  Accord  :  Mahoney  v.  Bostwick,  96  Cal.  53  ;  Barnett  v.  Wilson,  54  la.  41  ,'  Turner 
V.  Johnson,  95  Mo.  431  ;  Still  v.  Bnzzell,  60  Vt.  478.  —  Ed. 
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to  determine  people's  rights  by  the  ill  form  in  which  they  have  con- 
ducted their  proceedings,  if  we  can  get  at  the  substance  of  the  case. 
If  we  were  to  deal  with  the  case  according  to  strict  form,  I  apprehend 
tliat  the  appellant  would  have  no  chance  at  all,  and  would  not  before 
tlie  learned  judge  below  have  got  so  much  as  he  has.  But  disregard- 
ing tlie  form,  let  us  see  what  must  be  the  rights  of  the  parties.  First  of 
all,  as  I  saj',  the  nominal  plaintiff  had  borrowed  £700  upon  a  security 
that  was  to  cover  that  sum  and  further  advances,  subject  to  a  proviso 
which  reall}'  came  to  this,  that  if  they  lent  him  more  than  £900  they 
should  not  be  able  to  rely  on  the  mortgage  as  a  security  for  the  excess. 
They  have  not  lent  him  more  than  £900,  and  the  amount  named  in  the 
proviso  not  having  been  exceeded,  we  may,  in  my  opinion,  consider 
the  matter  as  if  there  was  no  proviso  at  all.  Then  the  plaintiff  com- 
mits breaches  of  his  covenants,  and  the  compan}'  takes  possession. 
Now  they  are  bound  to  account  to  him  after  the  sale  —  for  the  proceeds 
of  the  sale — for  any  rents  which  they  have  received,  or  but  for  their 
wilful  neglect  or  default  might  have  received,  from  the  property  while 
they  were  in  possession  —  and  for  anj'  profits  which,  dui-ing  that  period, 
thej'  made  out  of  and  bj-  the  mortgaged  propiertj-.  Thej'  have  not  to 
account  for  anj'thing  more,  and  as  against  that  thej'  are  entitled  to  set 
the  expenses  which  thej'  have  fairly  incurred  in  consequence  of  havinp' 
been  obliged  to  take  possession,  and  keep  possession,  and  to  sell. 
They  have  a  right  to  set  otT  against  the  sale  the  expenses  of  the 
sale.  They  have  a  right  to  set  off  against  the  rents  and  profits  they 
have  received  any  rents  they  have  been  obliged  to  pay  (inasmuch  as 
this  was  leasehold  property),  and  an^'  insurance  thej'  were  obliged  to 
paj',  and  anything  else  which  was  an  expense  put  upon  them  by  rea- 
son of  their  being  obliged  to  take  and  keep  possession — expenses 
which  they  were  obliged  to  incur  in  order  to  receive  the  rents  and 
profits  which  they  are  to  account  for. 

But  the  nominal  plaintiff  says :  "  No,  j'ou  must  account  to  me  for 
the  profits  which  you  have  made  upon  beer  which  j-ou  have  supplied 
to  the  house,  as  being  part  of  the  rents  and  profits  which  you  have  got 
out  of  the  mortgaged  property."  Can  those  profits  on  beer  supplied  to 
the  house  be  said  to  be  profits  by  and  out  of  the  premises?  Such  an 
idea  seems  to  me  simply  preposterous,  and  we  cannot  entertain  it. 
Has  anybody  ever  thought  that  such  profits  were  to  be  brought  into 
the  account?  Mortgages  of  beer-house  premises  are  of  everyday  oc- 
currence, and  the  failure  of  the  mortgagee  to  repay  the  brewer' is  a 
matter  of  every  other  day  occurrence.  Have  the  publicans  who  have 
fallen  by  the  way  in  such  numbers  ever  thought  of  raising  this  ques- 
tion? Not  one.  Neither  did  this  man.  It  is  the  second  mortgagee 
who  thought  of  this.  I  suppose  somebody  has  put  this  experiment 
into  his  head ;  it  is  an  experiment  which  failed  in  the  Court  below,  and 
which  fails  here. 

The  question  as  to  profits  on  beer  was  the  real  fighting  part  of  the 
case,  and  if  the  learned  judge  had  refused  to  consider  anything  else  in 
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the  matter  nobody  could  have  objected.  The  plaintiflf  was  plaj-ing  for 
high  stakes.  He  did  not  care  about  the  diflference  of  rent,  he  wanted 
£1,990  to  be  brought  in  and  then  his  surplus  of  a  little  less  tban  £400 
would  have  been  nearlj-  £2,400.  If  a  man  pla^-s  for  such  high  stakes 
and  utterly  fails,  I  feel  inclined  to  saj-,  "  You  cannot  turn  round  when 
j'ou  have  failed  on  that,  and  say  j-ou  are  entitled  to  a  trifling  advan- 
tage on  another  view  of  the  matter."  But  the  learned' judge  took  a 
more  indulgent  view  and  said  to  the  mortgagees :  ' '  You  took  posses- 
sion of  the  property,  and  you  let  the  property  ;  you  were  bound  to  the 
mortgagor  to  let  it  for  a  fair  rent ;  you  had  no  right,  for  instance,  to 
let  those  premises  for  nothing,  and  then  make  a  profit  out  of  supplying 
beer  to  them.  If  you  did  not  let  the  property  for  as  good  a  rent  as 
you  could  reasonably  get,  you  ought  to  account  for  the  difference  be- 
tween what  you  did  let  it  for,  and  what  3-ou  ought  to  have  let  it  for." 
The  learned  judge  dealt  with  the  matter  upon  that  footing,  and  if  he 
was  to  deal  with  it  at  all,  that  was  the  right  footing.  What  the  fair 
rent  was  is  a  matter  of  evidence,  and  the  evidence  here  is  as  bad  as  the 
pleading ;  it  goes  to  every  point  except  the  real  point  in  the  case.  Now 
does  the  evidence  show  that  the  mortgagees  let  this  house  at  anj'  time 
for  a  less  rent  than  they  ought  to  have  got?  For  the  first  two  years  tliey 
kept  it  in  their  own  hands.  There  is  no  question  but  that  they  had 
a  riglit  to  keep  it  in  their  own  hands,  and  the  evidence  is  that  if  they 
had  tried  to  let  it  at  the  time  when  they  took  possession  they  could  not 
have  got  a  tenant.  The  brewers  then  put  in  Moulton  as  their  servant, 
and  the  value  of  the  business  is  carried  from  nothing  at  all,  by  their 
money  and  by  their  servant,  to  something.  After  this  Moulton  takes 
the  house  at  a  rent  of  £30  for  the  first  year,  and  £40  for  the  next,  and 
he  was  to  take  his  beer  from  them. ,  He  found  that  he  could  not  make 
anything  of  it,  and  asked  them  to  reduce  his  rent  to  £30,  and  half  of 
that  was  for  furniture  which  belonged  to  the  company.  Tlie  evidence  is 
clear  that  nobody  at  that  time  would  have  given  more.  In  1873  Hake 
came  at  a  rent  of  £60,  and  the  evidence  is  that  nobody  would  at  that 
time  have  given  more  than  he  gave.  The  learned  judge  came  to  the 
conclusion  that  from  the  year  1874  to  the  year  1879  the  property  was 
let  fdr  a  less  rent  than  might  have  been  got  if  there  had  been  no  stipu- 
lation to  take  beer  from  the  company,  and  there  being  no  evidence 
given  on  behalf  of  the  plaintiff  what  amount  of  rent  ought  to  have  been 
got,  the  learned  judge  was  obliged  to  make  a  guess,  and  he  allowed  £20 
a  j-ear.  If  he  had  given  only  £10,  the  plaintiflf  could  not  have  com- 
plained. He  has  got  £100,  which  will  go  perhaps  to  assist  the  second 
mortgagee  to  pay  the  costs  for  which  I  have  no  doubt  he  is  liable,  and 
with  that  he  must  be  content.     The  appeal  must  be  dismissed.^ 

1  Compare:  Parkinson  v.  Hanbury,  L.  B.  2  H.  L.  1 ;  Peagh  v.  Davis,  113  U.  S. 
542.  —  Ed. 
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ENGLEMAN  TRANSPORTATION  CO.   v.   LONGWELL. 

Circuit  Court,  United  States,  1880. 
[48  Fed.  129.] 

In  Equity.     On  an  accounting. 

WiTHET,  J.  Mrs.  Longwell,  one  of  the  defendants,  a  mortgagee  In 
the  possession  of  tlie  undivided  half  of  premises,  the  conve^-ance  being 
absolute  in  form,  has  been  required  to  account  for  the  net  rents  and 
profits.  It  turns  out  that  she  has  received  from  one  of  the  two  parcels 
of  real  estate  no  rent,  and  claims,  therefore,  that  she  is  not  chargeable 
with  rent.  The  title  of  an  undivided  half  of  the  propert3',  upon  the 
face  of  the  records  of  the  county  where  the  property  was  situated,  was 
in  Mrs.  Longwell.  Defendant  Sherman  owned  the  other  half.  She 
gaye  him  a  mortgage  on  her  half  to  secure  one-half  of  the  costs  of  re- 
pairs which  he  made  on  one  parcel  of  the  property  ;  Sherman  agreeing 
to  carry  on  the  business  of  milling  and  flouring  for  five  3'ears  from 
September,  1875,  and  pay  to  Mrs.  Longwell  one-quarter  of  the  net 
profits,  she  to  bear  one-half  of  the  losses,  if  any.  Her  quarter  of  profits 
Sherman  was  to  apply  towards  paying  her  share  of  the  advances  made 
by  him,  secured  by  the  mortgage  on  her  undivided  half.  The  business 
of  milling  proved  disastrous.  Instead  of  a  profit,  there  was  a  loss ; 
consequently  there  was  no  reduction  of  the  mortgage  given  to  Sherman. 

Now  it  is  claimed  that  Mrs.  Longwell  is  not  chargeable  with  anj"  rents 
whatever,  as  she  received  none.  We  regard  this  view  to  be  a  misappre- 
hension of  the  rule  under  the  facts.'  Mrs.  Longwell,  as  mortgagee  in 
possession  of  the  undivided  one-half  of  the  mill  propert}',  would  not  be 
accountable  for  rent  if  she  had  been  unable  to  lease  the  propertj-,  or  had 
failed,  after  judicious  leasing,  to  collect  rent ;  but  when  she  entered  into 
a  partnership  arrangement  with  Sherman  to  do  a  milling  and  flouring 
business  with  this  mill  property,  (the  rule  would  be  the  same  if  she  had 
alone  carried  on  the  business,)  and  the  venture  turned  out  disastrousl}', 
a  court  of  equity  will  not  inquire,  under  such  circumstances,  whether 
there  was  profit  or  loss,  but  will  charge  her  with  the  fair  rental  value  of 
the  premises  over  repairs,  insurance,  &c.,  and  taxes  paid.  The  master 
is  therefore  directed  to  ascertain  what  the  fair  net  rental  value  of  the 
undivided  half  of  the  mill  was  during  the  period  of  the  accounting,  in  the 
condition  it  was  after  the  improvements  were  made,  and  credit  her  with 
the  cost  of  her  share  of  the  improvements  beneficial  to  the  freehold. 
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Supreme  Court,  Arkansas,  1889. 


[52  Ark.  381.] 

Hemingway,  J.  This  is  a  suit  by  the  widow  and  heirs  at  law  of  one 
Bob  Robertson,  against  Brass  Robertson,  his  brother,  to  establish  a 
trust  in  a  tract  of  land. 

The  material  facts  of  the  case  are  as  follows :  In  1871  or  1872  one 
Thomas  Trotter  sold  the  land  to  Bob  Robertson,  on  a  credit,  for  $660, 
giving  his  title  bond  and  taking  notes  for  the  purchase  monej',  bearing 
interest  until  paid  at  10  per  cent  per  annum.  Bob  Robertson  entered 
into  possession  and  occupied  the  land  as  a  homestead.  Brass,  who  was 
j-ounger,  living  with  him.  Bob  paid  $160  on  the  notes.  In  1874  he 
fled  the  country,  leaving  his  wife,  children  apd  brother  in  possession 
of  the  land.  In  1875,  after  the  last  of  the  purchase  money  notes  had 
matured.  Trotter  notified  Brass  that  unless  they  were  paid,  he  would 
proceed  against  the  land.  Brass  procured  the  title  bond  from  Bob's 
wife,  and  returned  it  to  Trotter,  who,  intending  to  cancel  the  sale,  de- 
stroyed it  and  the  notes.  The  payment  made  by  Bob  liquidated  the 
interest,  but  did  not  reduce  the  principal  of  his  debt.  Brass  and  Bob's 
family  remained  upon  the  land  during  1875  as  tenants  of  Trotter. 
About  the  close  of  that  year  Trotter  sold  the  land  to  Brass.  He  paid 
part  of  the  price  in  cash,  and  gave  his  notes  for  the  balance ;  he  re- 
ceived a  bond  for  title.  He  subsequently  paid  the  notes.  It  does 
not  appear  from  the  evidence  that  Brass  acted  otherwise  than  in  good 
faith,  either  in  attempting  to  cancel  the  bond  to  Bob,  or  to  acquire 
title  to  himself.  When  he  purchased  there  was  due  on  Bob's  notes 
^660 ;  and  there  were  twenty  acres  of  the  land  in  cultivation  of  the 
rental  value  of  three  dollars  per  acre  per  annum.  The  land  is  not 
shown  to  have  had  any  otlier  rental  value.  Brass  subsequently  cleared 
more  of  the  land  and  made  other  improvements ;  he  asks  that  he  be 
paid  therefor  in  case  his  title  fails. 

The  court  below  found  that  Brass  had  received  assets  from  Bob  to 
apply  on  his  notes,  which,  with  the  rents  received  by  him,  was  sufficient 
to  extinguish  them.  As  to  such  assets  the  testimony  is  very  indefinite 
and  unsatisfactory,  and  we  cannot  find  that  any  were  received  by  Brass 
for  that  purpose. 

The  effect  of  the  title  bond  to  Bob,  was  to  vest  in  him  an  equitable 
title  to  the  land,  and  to  retain  in  Trotter  the  legal  title  as  security  for 
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tho  purchase  monej'.  The  return  of  the  bond  to  Trotter  was  made 
ivithout  Bob's  knowledge  or  consent ;  such  being  the  case,  Trotter  did 
not  acquire  Bob's  title  by  its  delivery  to  him  and  the  destruction  of  the 
notes. 

When  Brass  took  possession  under  his  purchase,  he  held  not  as 
owner  but  as  mortgagee,  being  subrc^ated  to  Trotter's  right  as  such. 
Teaver  et  al.  v.  Eakin,  47  Ark.  628. 

A  mortgagee  is  not  entitled  to  be  paid  for  iropix>vements  made  upon 
the  mortgaged  premises,  further  than  is  necessarj-  to  keep  them  in  re- 
pair. The  improvements  may  l>e  of  permanent  benefit  to  the  estate,  but 
unless  made  with  the  consent  and  approbation  of  the  owner  no  allow- 
ance can  be  made  for  them.  The  mortgagee  has  no  right  to  increase 
the  burden  of  redeeming.  If  he  chooses  to  make  improvements,  he  may 
enjoy  their  use  during  his  i>ossession,  bnt  upon  redemption  they  inure 
to  the  benefit  of  the  estate.     Jones  on  Mort.,  sec.  1127. 

A  mortgagee  who  himself  occupies  tho  premises,  especially  if  they 
consist  of  a  farm,  upon  which  monej-  and  labor  must  be  bestowed  to 
IDroduce  annual  crops,  is  chargeable  with  such  sums  as  are  a  fair  rent 
of  the  premises  (Jones  on  Mort,  sec.  1122);  but  he  should  not  be 
charged  an  increased  rent,  caused  by  improvements  upon  the  land  for 
which  ho  is  denied  compensation.  Justice  is  done  by  charging  him 
with  the  rent  which  the  land  would  have  yielded  as  it  was  without  his 
improvements.  To  the  extent  that  the  rental  value  is  increased  by 
them,  he  should  not  be  held  to  account.  Jones,  McDowrell  &  Co.  v. 
Fletcher,  42  Ark.  456 ;  Tatum  v.  McClellan,  56  Miss.  352 ;  Jones  on 
Mort.,  sec.  1127,  and  cases  cited. 

The  question  of  limitation  was  not  raised  by  the  pleadings  of  ap- 
pellant nor  considered  bj'  us. 

The  appellees  are  entitled  to  redeem  the  lands  upon  paj'ing  to 
appellant  the  amount  due  on  Bob's  notes.  He  should  be  credited  by 
the  sum  of  $660,  the  amount  due  on  the  notes  when  he  purchased,  less 
$60,  the  rent  for  1875,  with  interest  from  January  1,  1876,  at  10  per 
cent  per  annum ;  but  he  should  be  charged  with  the  sum  of  $60  for  the 
rent  of  the  land  for  each  year  beginning  with  1876,  which  should  be 
credited  at  the  end  of  each  j-ear  on  the  amount  dae  him.  If  the  ap- 
pellees pay  the  sum  so  due  him,  they  are  entitled  to  have  the  title  vested 
in  them ;  if  they  fail  to  pay  it  within  a  reasonable  time,  the  land  should 
be  sold  to  satis  fj-  it. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  decree 
and  proceedings  thereunder,  in  accordance  with  the  law  as  herein 
declared. 
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RUSSEL  V.  SMITHIES. 

Exchequer,  1792. 

[1  Anstr.  96.] 

On  a  bill  of  foreclosure,  it  was  referred  to  the  Deput)'  Remembrancer 
to  take  an  account  what  the  mortgagee  haid  received  from  the  rents, 
&c.,  or  might  have  received,  without  wilful  neglect  in  her.  It  ap- 
peared that  the  premises  (malt-houses,  &c.)  had  been  allowed  to  fall 
so  much  out  of  repair,  that  the  rent  fell  from  £22  to  £18,  Plaintiff  had 
done  some  repairs,  and  had  held  forty  years. 

Br  THE  Court.  The  mortgagee  has  done  some  repairs  ;  and,  as  the 
only  proof  of  these  repairs  being  insufficient  is  the  diminution  in  valuer 
we  must  confirm  the  report ;  for  it  cannot  be  supposed  that  after  forty 
years'  possession,  the  mortgagee  is  bound  to  leave  the  premises  in  as 
good  condition  as  he  found  them. 


CAMPBELL  V.  MACOMB. 

Chancery,  New  York,  1820. 
[4  Johns.  Ch.  534.] 

A  PETITION  was  now  presented,  on  the  part  of  the  plaintiff,  Campbell, 
stating  that  he  is  personally  bound,  as  collateral  security,  to  the  trus- 
tees of  the  charity  school,  for  the  payment  of  the  bonds  and  mortgages. 
That  he  holds  two  judgments  against  the  defendant,  Macomb,  for 
moneys  advanced,  and  for  his  indemnity  as  such  securitj-.  That  the 
other  jdefendants  were  owners  of  the  equity  of  redemption.  That 
Macomb  is  insolvent,  and  the  dam  much  injured  by  a  storm,  since  the 
filing  of  the  biU,  and  now  in  danger  of  being  destro3-ed.  That  the 
security  for  the  principal  of  the  mortgage  debts  is  much  impaired. 
That  the  defendants,  who  were  then  owners  of  the  equity  of  redemp- 
tion, agreed  to  the  decree  of  sale.  The  petitioner  concluded  with  a 
pra3-er  that  the  defendant,  Macomb,  or  Mowatt,  be  ordered  to  give 
securitj-  to  repair  the  dam,  or  to  repay  the  mortgage  debt  with  interest, 
or  that  the  order  staying  the  sale  be  vacated. 

The  Chancellor.  I  cannot  make  it  a  condition  of  the  order,  stay- 
ing the  sale,  that  the  defendant  should  repair  the  dam.  This  would  be 
a  verj'  extraordinary  and  dangerous  interference  with  the  exercise  of 
the  rights  of  a  mortgagor,  and  is,  in  practice,  unknown.  Suppose  the 
most  valuable  part  of  the  mortgaged  premises  should  consist  of  build- 
ings, and  thej'  should  accidentally  be  destroj-ed  by  fire,  can  the  mort- 
gagor be  compelled  immediately  to  rebuild  ?  Is  it  not  rather  encumbent 
on  the  mortgagee,  or  the  surety,  to  provide  for  such  a  case  in  the 
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contract,  or  by  insurance?  It  would  bring  distress  and  ruin  on  a 
inortCTao-or  to  charge  him  with  burdens  and  duties  not  within  the  con- 
templation of  his  contract,  and  therefore  not  within  his  provident  fore- 
sio'ht.  How  far  the  court  could  or  ought  to  interfere  in  a  case  of 
negligent  or  permissive  waste,  rapidlj*  impairing  the  security,  is  a 
question  which  need  not  now  be  discussed ;  for  the  relief,  if  any, 
would  not  be  by  directing  the  mortgaged  premises  to  be  sold  for  a  debt 
not  due,  or,  under  a  decree  of  sale,  to  give  an  order  to  repair,  or  a  ref- 
erence to  assess  damages.  The  necessfty  of  any  interference  of  any 
kind,  in  cases  of  mortgages,  is  exceedingly  diminished  bj'  the  consid- 
eration that  the  mortgagee  can,  if  he  pleases,  relieve  himself  by  ob- 
taining possession  of  the  land,  and  make,  at  his  own  expense,  the 
requisite  repairs,  for  which  he  would  be  allowed,  in  account,  when  the 
mortgagor  came  to  redeem.  It  is  also  stated,  in  this  case,  that  the  pres- 
ent owner  of  the  equity  of  redemption  is  in  the  act  of  repairing  the 
dam  ;  and  it  is  so  evidentl3'  his  interest  to  do  it,  and  his  pa\'ment  of 
the  interest  due  on  the  mortgage,  together  with  the  costs,  is  such  de- 
cisive evidence  that  the  property  is  considered  to  be  worth  more  than 
the  debt  charged  thereon,  that  I  should  infer  there  was  little  or  no 
foundation  for  the  alarm  discovered  in  the  petition. 

Motion  denied,  with  costs. 


SANDON  V.   HOOPER. 

Chancekt,  1848. 

[6  Beav.  246.] 

This  was  a  suit  for  an  accounting  and  a  redemption. 

The  Master  of  the  Rolls.  It  is  objected  on  behalf  of  the  plain- 
tiff, and  properly  objected,  that  so  far  as  the  sum  of  £140  consists  of 
the  bill  of  costs,  which  is  payable  to  the  defendant,  it  ought  only  to 
stand  as  a  security  for  so  much  as  will  be  properly  due  upon  taxation. 
That  is  not  disputed  by  the  defendant ;  it  has  been  very  properly 
conceded  to  the  plaintiff,  that  he  is  entitled  to  have  that  investigated. 

In  the  year  1838  the  defendant  obtained  possession  by  an  action 
of  ejectment,  and  after  he  came  into  possession  he  pulled  down  two 
of  the  cottages  which  were  upon  the  premises,  and  he  says,  in  his 
answer,  that  he  laid  out  a  considerable  sum  of  money,  to  the  amount 
of  about  £300,  for  repairs  arid  substantial  improvements,  which  he 
alleges  were  done  with  the  privity  and  knowledge  of  the  plaintiff. 
First,  with  respect  to  the  dilapidations,  they  are  proved ;  and  there  is 
not  an  attempt  made  in  evidence  for  the  purpose  of  showing  that  it 
was  proper.  I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
an  account  of  anj'  loss  occasioned  by  pulling  down  those  houses. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  anything 


SANDON  V.  HOOPER.  241 

for  the  improvements  which  he  alleges  to  have  been  made.  With 
respect  to  what  a  mortgagee  in  possession  may  do  with  the  mort- 
gaged property,  several  cases  have  occurred  at  different  times,  show- 
ing what  he  ought,  and,  to  some  considerable  extent,  what  he  ought 
not  to  do.  Such  repairs  as  are  necessary  for  the  support  of  the  prop- 
erty he  will  be  allowed  for.  He  will  not  only  be  allowed  for  repairs, 
but  he  will  be  also  allowed  for  doing  that  which  is  essential  for  the 
protection  of  the  title  of  the  mortgagor.  Further,  if  he  has  got  the 
consent  of  the  mortgagor,  or  has  given  him  notice,  in  which  he  ac- 
quiesces, then  he  may  be  allowed  for  sums  of  money  which  are  laid 
cut  in  increasing  the  value  of  the  property  ;  but  he  has  no  right  to  lay 
out  monej-  in  what  he  calls  increasing  the  value  of  the  property-  which 
may  be  done  in  such  a  way  as  to  make  it  utterly  impossible  for  the 
mortgagor,  with  bis  means,  ever  to  redeem ;  this  is  what  has  been 
termed  improving  a  mortgagor  out  of  his  estate  —  an  expression  which 
has  been  used  both  in  this  argument  and  on  former  occasions.  The 
mortgagee  has  not  a  right  to  make  it  more  expensive  for  the  mort- 
gagor to  redeem  than  may  be  required  for  the  purpose  of  keeping  the 
property  in  a  proper  state  of  repair,  and  for  protecting  the  title  to 
the  property. 

Now,  in  this  case,  it  has  also  to  be  considered  whether  it  is  a  matter 
of  course  to  direct  an  inquiry  whether  anj'  monej*  has  been  laid  out 
in  lasting  improvements.  Manj*  such  inquiries  have  been  directed 
where  the  fact  of  any  money  having  been  laid  out  has  been  proved 
and  brought  to  the  attention  of  the  court.  I  quite  agree  with  the  argu- 
ment that  has  been  used  on  this  occasion,  that  it  was  not  necessary 
for  the  defendant  to  prove  the  items  of  sums  of  money  laid  out  in  the 
permanent  improvements  alleged  to  have  been  made ;  but,  in  this  case, 
there  is,  as  to  that,  a  total  absence  of  all  evidence  whatever.  There  is 
evidence,  on  the  part  of  the  plaintiff,  to  show  that  what  was  done  de- 
teriorated the  property,  and  there  is  not  one  word  in  evidence,  on 
the  part  of  the  defendant,  in  support  of  his  allegation  that  he  has 
laid  out  any  money  for  lasting  improvements,  or  that  anything  he  did 
was  done  with  the  privity,  consent,  or  knowledge  of  the  plaintiff.  In 
the  absence  of  all  proof,  it  is  not  at  all  within  my  authority  to  direct 
an  inquiry  to  enable  him  to  supply  that  in  the  master's  office  which 
he  has  already  had  an  opportunity  of  doing.  He  may  have  done 
something  towards  the  improvement  of  the  estate ;  and  if  he  had 
entered  into  any  general  proof  without  going  into  the  items,  it  is  very 
probable  that  the  proof  might  have  been  such  as  would  have  induced 
the  court  to  direct  an  inquiry  upon  the  subject ;  but  there  is  no  such 
proof  brought  forward. 

Another  point  has  been  raised  in  this  case  as  to  the  refusal  of  the 
defendant  to  account.  To  excuse  his  refusal,  the  defendant  alleges  that 
he  was  under  a  mistake  as  to  the  party  on  whose  behalf  the  applica- 
tion was  made ;  but  I  think  the  circumstances  suflSciently  show  there 

,  was  no  mistake. 

16   . 
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Under  these  circumstances  I  shall  direct  no  inquiry  as  to  lasting 
improvements:  I  think  the  plaintiff  is  entitled  to  an  inquirj-,  as  to 
the  loss  sustained  in  conseqfience  of  pulling  down  the  cottages :  he  is 
entitled  to  a  taxation  of  the  bill  of  costs,  which  form  part  of  the  con- 
sideration for  the  further  charge;  and,  considering  the  course  the 
defendant  has  taken,  I  think  he  is  liable  to  pay  some  of  the  costs  of 
this  suit.  I  cannot,  however,  take  it  for  granted  that  this  suit  would 
not  have  occurred  if  the  estate  had  not  been  dealt  with  as  it  appears 
to  have  been ;  I  cannot,  therefore,  say  that  the  plaintiff  is  to  be 
excused  from  the  whole  costs  of  the  suit  up  to  the  hearing.  I  think 
the  plaintiff  must  pay  the  costs,  except  those  which  relate  to  the  claim 
for  lasting  improvements,  —  those  relating  to  the  plaintiff's  claim  for 
compensation  for  the  dilapidations,  and  those  which  have  arisen  from 
the  evidence,  which  the  plaintiff  has  been  obliged  to  enter  into  for  the 
purpose  of  showing  the  refusal  to  account.  There  must  be  an  inquiry 
taken  of  what  is  due  to  the  defendant  for  principal  and  interest,  and 
for  the  costs  payable  by  the  plaintiff. 

Mr.  KiNDERSLET  asked  for  the  costs  of  the  action  of  ejectment. 

The  Master  of  the  Rolls.  The  plaintiff  is  entitled  to  those  costs : 
that  has  often  been  decided. 


GODFREY  V.   WATSON. 

Chancery,  1747. 

[3  Atkyns,  517.] 

Lord  Chancellor  said,  that  a  mortgagee  in  possession  is  not  obliged 
to  lay  out  money  an}'  further  than  to  keep  the  estate  in  necessarj'  re- 
pair ;  but  if  a  mortgagee  has  expended  any  sum  of  money  in  support- 
ing the  right  of  the  mortgagor  to  the  estate,  where  his  title  has  been 
impeached,  the  mortgagee  maj'  certainly  add  this  to  the  principal  of  his 
debt,  and  it  shall  carrj'  interest. 

He  also  said,  a  mortgagee  shall  not  be  allowed  for  his  trouble  in 
receiving  the  rents  of  the  estate  himself,  but  if  an  estate  lies  at  such 
a  distance  from  the  place  of  his  residence,  as  he  must  have  employed  a 
bailiff,  if  it  had  been  his  own,  he  shall  then  be  allowed  such  sums  as  he 
has  paid  to  a  bailiff,  to  receive  the  rents  of  this  estate. 
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SHEPARD  V.  JONES. 

Chancery  Division,  1882. 

[21  Ch.  D.  469.] 

Bt  an  indenture  of  transfer  of  mortgage,  dated  the  31st  of  January, 
1874,  the  Victoria  Brewerj-  and  other  hereditaments  at  Wrexham  were 
conveyed  to  the  defendant,  Edward  Jones,  for,  securing  £2,000,  subject 
to  redemption  by  Thomas  Manby.  By  subsequent  deeds  further  sums 
of  money  were  charged  on  the  same  premises. 

On  the  10th  of  October,  1878,  Thomas  Manby  was  adjudicated  bank- 
rupt, and  the  plaintiffs,  H.  Shepard  and  H.  Davies,  were  appointed 
trustees  of  his  estate. 

I  On  the  18th  of  February,  1879,  the  defendant  offered  the  mort- 
gaged property  for  sale  by  auction  under  the  power  of  sale  in  his  mort- 
gage, but  no  bidding  was  made  for  it.  Several  persons  also  inspected 
the  brewery  with  a  view  of  purchasing  it  by  private  contract,  but 
declined  to  do  so,  alleging  as  their  objection  to  it  the  inadequate  supply 
and  inferior  quality  of  the  water  in  the  well  on  the  premises. 

In  August,  1879,  the  defendant  took  possession  of  the  brewery, 
which  was  then  vacant,  and  placed  a  person  in  it  to  take  care  of  it,  but 
did  not  himself  occupy  it. 

In  the  early  part  of  the  year  1880  the  defendant  commenced  boring 
operations  to  deepen  the  well,  and  eventually  obtained  a  good  supply 
of  water.  The  defendant  alleged  that  this  was  done  with  the  knowl- 
edge and  acquiescence  of  the  plaintiffs. 

On  the  12tli  of  May,  1880,  the  defendant  again  put  up  the  mort- 
gaged premises  for  sale  by  auction,  when  it  was  bought  bj'  David 
Johnson  for  £5,000,  one  of  the  conditions  being  that  the  sale  should  be 
completed  on  the  29th  of  September  following.  At  that  time  the 
principal  sum  of  £4,000  and  a  considerable  arrear  of  interest  were  due 
to  the  defendant. 

The  defendant  let  the  purchaser  into  possession  of  the  brewery  soon 
after  the  sale  without  requiring  anj'  rent  from  him,  but  the  purchase 
was  not  completed  nor  the  purchase-money  paid  on  the  29th  of 
September. 

The  purchaser  was  not  a  brewer  but  a  manufacturer  of  zoedone, 
and  used  the  premises  after  taking  possession  as  a  storehouse  for  his 
goods. 

The  defendant  tendered  to  the  trustees  £509  18s.  4c?.,  which  he  con- 
sidered to  be  the  balance  due  to  them,  but  they  declined  to  accept  it. 
They  claimed  in  addition  rent  for  use  and  occupation  from  the  time 
when  the  defendant  took  possession  till  the  29th  «5f  September,  1880, 
and  they  also  refused  to  allow  the  expense  to  which  the  defendant  had 
been  put  to  in  deepening  the  well,  amounting  to  about  £83. 
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The  plaintiflFs  then  brought  this  action  against  the  defendant,  claim- 
ing the.  balance  of  the  purchase-mone}-,  and  asking  for  accounts  against 
the  defendant  as  mortgagee  in  possession.  The  defendant  paid  £544 
17s.  2d.  into  court. 

At  the  trial  the  above-mentioned  facts  were  proved,  but  there  was 
a  conflict  of  evidence  whether  the  plaintiflFs  had  notice  of  and  ac- 
quiesced in  the  deepening  of  the  well. 

Cotton,  L.  J.  The  question  here  is  whether  the  defendant,  the 
mortgagee,  ought  to  have  been  declared  entitled  to  an  inquiry  as  to 
the  expenditure  incurred  bj'  him,  which  he  sa^-s  was  an  improvement 
to  the  property.  Undoubtedly,  a  mortgagee  has  no  right  as  against 
a  mortgagor  to  improve  the  mortgagor  out  of  his  property',  and  if  he 
lays  out  a  very  large  sum  that  is  in  itself  a  thing  wfcich  he  has  no 
right  to  do.  A  mortgagor  must  not  be  prevented  from  redeeming  by 
the  mortgagee  when  in  possession  throwing  a  great  burden  upon  him. 

We  have  not  to  consider  any  such  objection  in  the  present  case. 
This  property  has  been  put  up  for  sale  by  the  mortgagee,  there  being 
no  prospect  of  redemption  in  the  sense  of  paj-ment  off  of  the  mortgage 
mone}' ;  tijere  was  difficulty  in  the  first  sale,  and  certainly  in  one  sense 
a  probable  bidder  was  deterred  from  making  a  bid  or  becoming  a  pur- 1 
chaser  by  the  deficiency  of  the  water  supply.  That  was  probabl3'  a 
deficiency  in  quality  as  well  as  in  quantitj'.  Then,  with  the  intention 
of  putting  it  up  again  for  sale,  the  mortgagee  bores  and  increa^s  the 
water  supply,  and  then  it  is  put  up  again  and  it  is  sold.  Now  upon 
this  evidence  I  think  there  is  at  least  &  prima  facie  case  that  what  was 
done  increased  the  saleable  value  of  the  property.  Even  although  the 
quality  of  the  water  might  not  be  improved,  yet  an  addition  to  the  pro- 
duction of  the  well,  especially  if  the  property  is  to  be  used  as  a 
brewery,  would  prima  facie  be  an  addition  to  the  value,  and  be 
a  matter  that  would  encourage  persons  to  come  and  bid.  In  a  case  of 
this  sort,  where  there  has  been  no  alteration  in  the  nature  of  the 
property,  which  a  mortgage  must  not  make,  but  merely  an  expendi- 
ture prima  facie  increasing  the  saleable  value  of  the  estate  for  the 
purpose  for  which  it  was  intended,  it  is  in  my  opinion,  if  it  can  be 
shown  that  there  has  been  an  increase  in  the  saleable  value  of  the 
estate,  an  expenditure  which  the  mortgagee  is  entitled  to  have  repaid 
to  him  as  a  reasonable  expenditure.  It  is  a  matter  which  reason- 
ably might  be  done  for  the  purpose  of  improving  the  actual  state 
of  the  property,  not  an  alteration,  but  improving  it  for  the  purpose 
of  carrying  out  the  object  of  the  mortgagee,  namely,  to  realize  it 
by  a  sale.  That  being  so,  I  have  not  anything  to  say  about  what 
might  happen  in  any  other  case.  But  here,  in  my  opinion,  the  mort- 
gagee has  made  out  a  prima  facie  case  that  his  expenditure  was 
reasonable  in  amount,  and  reasonable  with  reference  to  the  existing 
purposes  of  the  property,  and  such  as  to  entitle  him  to  an  inquiry 
by  showing  prima  facie  that  he  increased  the  value  of  the  estate  for 
the  purpose  of  the  sale. 
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In  my  opinion,  therefore,  there  ought  to  be  the  inquiry  suggested  by 
the  Master  of  the  Rolls,  which,  of  course,  will  be  at  the  risk  of  the 
mortgagee,  who,  if  his  prima  facie  case  breaks  down,  and  he  does  not 
establish  that  the  saleable  value  of  the  estate  has  been  increased  by  his 
expenditure,  will  have  to  pay  the  costs  of  the  inquiry.  I  think  he  has 
made  out  a  prima  facie  case.  He  will  be  entitled  to  his  expenditure 
so  far  as  it  has  increased  the  saleable  value  of  the  property,  but  of 
course  not  to  more  than  he  has  expended. 

The  other  point  is  a  short  one.  The  mortgagee  complains  that  he 
has  been  charged  with  an  occupation  rent  during  a  period  of  time  inter- 
vening between  his  sale  and  the  time  fixed  for  the  completion  of  the  pur- 
chase. How  was  he  in  occupation  ?  It  is  obvious  that  you  cannot  charge 
a  man  with  an  occupation  rent,  unless  he  is  in  occupation.  He  was  not 
'  actually  in  occupation  either  by  himself  or  by  any  servant  of  his  ;  but 
it  is  said  that  he  is  to  be  considered  as  in  occupation,  because  without 
any  right  under  the  contract  the  purchaser,  with  his  permission  and 
assent,  took  possession  of  the  premises.  In  my  opinion,  that  occupa- 
tion of  the  purchaser  can  in  no  sense  be  considered  in  law  the  occupa- 
tion of  the  mortgagee,  the  vendor,  so  as  to  charge  him  with  an 
occupation  rent.  If  anything  is  to  be  charged,  it  would  be  for  wilful 
default.  I  do  not  enter  into  that,  and  I  give  no  countenance  to  the 
suggestion  that  there  was  wilful  default.  I  have  heard  no  evidence 
which  shows  there  has  been  wilful  default.  What  we  have  to  consider 
is  whether  an  occupation  rent  can  be  charged  during  that  period.  In 
my  opinion  this  purchaser  was  in  possession  as  purchaser,  and  not  in 
such  a  waj'  as  to  make  his  occupation  that  of  the  defendant,  either  as 
mortgagee  or  vendor.  Under  those  circumstances  the  mortgagee  what- 
ever else,  if  anything,  he  may  be  liable  for  during  that  period,  cannot, 
in  my  opinion,  properly  be  charged  with  an  occupation  rent.  / 
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Supreme   Court,  lLLiJfoi^-^854. 

[15  III.  381.] 

Calvin  McCumber,  the  ancestor  of  the.  complainants,  on  the  fourth 
day  of  August,  1842,  purchased  from  Joel  Walker  lot  two  in  block 
seven,  in  Walker's  addition  to  Belvidere,  for  $100,  and  took  a  bond 
for  conveyance  of  the  lot,  on  payment  of  the  money  in  one  and  two 
years,  with  interest,  payable  annually,  for  which  McCumber  gave  his 
notes.  McCumber  paid  the  first  of  these  notes  and  a  part  of  the 
other  before  his  death. 
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McCnmber  borrowed  of  Gilman  $600  in  Illinois  internal  improve- 
ment scrip,  drawing  interest;  to  secure  the  repayment  of  wiiich,  with 
interest  at  three  per  cent  per  annum  upon  tiie  $600,  he  gave  his  note, 
and  a  mortgage  on  the  lot  in  question.  This  note  and  mortgage  were 
made  after  the  last  note  given  for  the  payment  of  the  lot  had  become 
due. 

On  the  16th  of  August,  1845,  McCumber  died  intestate,  leaving  a 
widow  and  tlie  complainants  his  heirs,  retfarned  to  probate  court  $125, 
which  was  set  off  to  widow.  The  estate  owed  debts,  as  proved, 
amounting  to  $220,  not  including  the  notes  to  Walker  and  Gilman. 

The  mortgage  to  Gilman  was  acknowledged  and  recorded  in  Sep- 
tember, 1844. 

After  death  of  McCumber,  Gilman  sued  out  scire  facias  to  foreclose 
his  mortgage,  and  took  judgment  in  April,  1846,  for  $240.  The 
premises  in  question  were  sold  on  this  judgment  for  $393.07,  and 
Gilman  became  the  purchaser ;  the  redemption  expired,  and  Gilman 
took  a  deed  from  the  sheriff.  Walker,  by  order  of  a  decree  in 
chancery,  convej-ed  the  lots  in  question  to  Gilman.  In  the  spring  of 
1849,  Gilman  made  improvements  on  the  premises  by  removing  a 
wooden  building,  variously'  estimated  from  $25  to  $100,  and  erecting  a 
new  building  in  its  place ;  by  laying  new  floors,  putting  on  blinds,  &c. 

The  decree  was  rendered  bj'  J.  G.  Wilson,  Judge,  at  April  term, 
1854,  of  the  Boone  Circuit  Court. 

Caton,  J.  The  case  of  McCumber  v.  Gilman,  reported  in  13  111.  543, 
disposes  of  all  claim  which  the  defendant  could  assert  under  the  judg- 
ment of  foreclosure,  which  was  there  reserved,  and  leaves  him  simply 
in  the  position  of  a  mortgagee  in  possession  for  condition  broken,  and 
leaves  nothing  to  be  decided  in  this  case  except  to  determine  how 
much  he  shall  be  entitled  to  for  repairs  or  improvements  which  he 
has  put  upon  the  premises  during  his  possession.  The  rule  on  this 
subject  has  been  as  well  settled  b}'  this  court  as  its  nature  will  admit. 
It  is  not  only  the  right,  but  it  is  the  duty  of  the  mortgagee  in  posses- 
sion to  put  upon  the  premises  all  necessary  and  proper  repairs  to 
prevent  them  from  going  to  waste,  and  to  reimburse  himself  out  of  the 
rents  and  profits,  unless,  indeed,  the  condition  of  the  premises  would 
make  it  injudicious  to  make  such  repairs.  Circumstances  might  exist 
where  it  would  be  better  for  the  estate  to  abandon  the  improvements 
altogether,  than  to  repair  them.  In  such  a  case,  the  court  could  not 
sanction  an  expenditure  thus  injudiciously  made.  But  the  rule  does 
not  admit  the  mortgagee  in  possession  to  make  new  improvements  at 
the  expense  of  the  estate ;  although  circumstances  may  exist  which 
will  authorize  the  court,  in  stating  the  account,  to  allow  the  mortgagee 
for  new  improvements  which  he  was  in'  strictness  not  authorized  to 
make  at  the  expense  of  the  mortgagor.  McConnel  v.  Hallobush, 
11  111.  61.  In  that  case  an  allowance  was  directed  to  be  made  for  new 
imi)rovements,  provided  certain  facts  should  be  established  upon  a 
further  hearing.     The  facts  further  to  be  established  were  indicated  in 
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the  opinion  of  the  court,  as  follows :  "  Were  we  convinced  that  the 
improvement  was  made  in  good  faith,  the  defendants  believing  they 
had  made  a  valid  pnrchase  of  the  premises,  and  that  the  expenditure 
was  a  judicious  one  for  the  beneflt  of  the  estate,  we  think  they  should 
be  allowed  for  them."  In  this  case  there  is  no  doubt  that  the  improve- 
ments were  made  in  gdod  faith,  the  defendant  believing  that  he  had 
made  a  valid  purchase  of  the  estate,  and  that  he  was  expending  his 
money  upon  his  own  absolute  property.  He  purchased  4t  under  a 
judgment  of  the  circuit  court  foreclosing  this  same  mortgage,  and  after 
the  time  allowed  for  redemption  had  expired  he  took  a  sheriff's  deed, 
and  we  have  no  reason  to  doubt  that  he  supposed  his  title  good. 
Under  this  supposition  he  made  the  improvements,  and  with  himself 
as  owner,  it  may  be  very  true  that  the  improvements  were  quite 
judicious  and  proper.  But  it  by  no  means  follows  that  counselling 
the  estate  as  belonging  to  the  heirs  of  McCumber,  the  new  improve- 
ments were  judicious  and  proper.  Indeed  it  is  very  manifest  that  they 
were  not,  especially  as  to  the  new  stone  house  which  the  defendant 
erected  on  the  premises.  The  propriety  of  the  expenditure  must  be 
determined  with  reference  to  the  circumstances  of  the  heirs  of  the 
mortagagor,  for  it  was  upon  their  estate  that  the  improvement  was 
made,  and  it  is  against  them  that  the  expense  is  sought  to  be  charged. 
It  is  a  very  hard,  if  not  an  unjust  rule,  which  in  any  case  makes  one  a 
debtor  against  his  will ;  and  it  is  very  clear  that  it  should  never  be 
dpne,  unless  it  is  manifestly  to  his  advantage,  as  well  as  just  and 
proper  as  to  the  other  party.  Were  we  to  consider  the  case  of  Gilman 
alone,  there  can  be  no  doubt  that  he  should  be  compensated  to  the 
extent  of  the  enhanced  value  of  the  premises  by  reason  of  this  expen- 
diture ;  but  when  we  consider  the  situation  and  circumstances  of  the 
complainants,  there  can  be  no  doubt  it  would  be  great  injustice  to 
them  to  impose  such  a  burden  upon  them.  It  would  be  equivalent 
to  denying  them  any  relief  whatever.  Their  father  died,  leaving  no 
estate  whatever  to  these  infant  children  except  this  house  and  lot, 
encumbered  with  this  mortgage  of  about  $165,  and  leaving  other  debts 
amounting  to  about  $220.  The  value  of  the  premises  was  about  $500, 
and  were  then  worth  about  $65  a  year  in  rents,  but  were  fast  going  to 
decay.  The  defendant  took  possession,  and  not  only  put  the  house 
which  was  on  the  premises  in  thorough,  though  not  extravagant  repair, 
but  he  put  a  new  fence  upon  the  lot,  and  removed  a  wooden  kitchen 
which  was  attached  to  the  back  part  of  the  brick  house,  and  worth 
from  $25  to  $50,  and  in  its  place  erected  a  new  stone  house,  at  an 
expense  in  the  whole  of  about  $1,200,  which  he  now  insists  the 
defendants  shall  pay  him  before  they  shall  be  allowed  to  redeem 
the  premises  from  tlie  mortgage  which  their  ancestor  agreed  to  pay 
him,  and  to  satisfj'  vt^hich  alone  he  had  a  right  to  take  the  possession. 
The  case  has  to  be  but  stated  to  show  that,  to  allow  it,  is  equivalent  to 
depriving  the  heirs  altogether  of  their  rights  and  interests  in  the 
premises ;   for  it  is  perfectly  manifest  that  it  is  utterly  out  of  their 


248  McCUMBER  V.   OILMAN. 

power  to  redeem  the  estate  from  the  mortgage  and  to  pay  for  these 
improvements.  No  court,  and  no  judicious  individual  having  charge 
of  the  estate  and  the  interest  of  these  infants,  could  have  sanctioned 
such  an  expenditure  at  the  time  it  was  made,  knowing  that  it  was  to 
be  charged  to  them  when  they  should  come  to  redeem,  and  knowing  ' 
that  they  had  nothing  in  the  world  with  which  to  pay  it.  The 
improvements  must  have  been  proper  and  desirable  as  to  them  and 
in  their  circumstances,  before  they  can  be  pronounced  judicious  and 
the  estate  charged  with  them.  And  at  least  as  to  the  new  house  or 
addition,  and  the  new  fence,  we  are  of  opinion  that  the  rules  of  law 
do  not  admit  of  their  allowance.  The  defendant's  claim  for  improve- 
ments is  not  a  matter  of  strict  right,  and  hence  to  determine  its  just- 
ness we  must  consider  the  position  of  the  other  parties  ;  and  when  this 
is  done,  we  see  at  once  that  to  enforce  a  claim  against  them  for 
benefits  which  have  been  volunteered  to  them,  and  to  which  they  have 
never  given  the  least  encouragement,  would,  in  all  probabilitj-,  deprive 
them  of  a  clear  right,  without  any  fault  or  act  of  theirs.  We  are  of 
opinion  that  the  court  erred  in  requiring  the  complainants  to  pay  to 
the  defendant  the  value  of  the  new  improvements  which  he  placed 
upon  the  premises  while  they  were  in  his  possession.  There  is  serious 
doubt  whether  even  the  repairs  put  upon  the  brick  house  were  not 
more  extensive  than  were  strictlj'  necessary  to  preserve  the  estate  from 
waste  and  make  it  tenantable,  and  more  than  were  strictly  judicious, 
when  we  consider  the  circumstances  of  the  complainants ;  but  upon 
the  whole,  we  have  thought  it  proper  to  direct  that  they  should  be 
allowed  to  the  defendant  in  taking  the  account.  I  have  looked 
through  the  evidence  with  some  care,  with  the  hope  of  being  able  to 
make  up  a  satisfactory  account  between  the  parties,  and  thus  save  the 
expense  and  trouble  of  another  reference,  but  find  that  I  am  unable  to 
do  so.  Hence  we  must  confine  ourselves  to  laying  down  the  principle 
upon  which  the  account  should  be  stated.  The  suit  must  be  remanded, 
with  directions  that  the  defendant  be  allowed  the  value  of  the  repairs 
placed  upon  the  brick  house  alone,  including  the  cellar  and  well,  and 
also  all  taxes  paid  by  him  upon  the  premises,  as  well  as  the  amount 
due  upon  the  mortgage.  The  evidence  in  this  record  does  not  shew 
that  he  has  paid  the  balance  due  from  McCumber  for  the  purchase  of 
the  lot.  Should  he  establish  by  proof  that  he  made  such  payment, 
prior  to  the  time  when  he  obtained  the  title  from  Walker,  he  should  be 
credited  with  the  amount  thus  paid  and  interest  thereon  from  the  date 
of  payment.  If  he  has  kept  the  propertj'  insured,  for  that  he  should 
be  credited  also.  He  should  be  charged  with  the  value  of  the  rent  of 
the  premises,  exclusive  of  the  new  improvements  which  he  has  put 
upon  them  and  for  which  he  gets  no  allowance  in  making  up  the 
account.  The  value  of  the  rent  is  to  be  estimated  of  the  premises 
with  the  repairs  for  which  he  receives  a  credit.  The  rents  to  be 
applied  in  extinguishment  of  the  taxes  paid,  repairs,  &c.,  first,  and 
should  any  balance  remain,  then  towards  the  interest  due  upon  the 
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mortgage,  and  then  the  principal;  annual  rests  being  made  in  the 
computation.  Or  if  the  amount  paid  for  taxes,  repairs,  &c.,  should 
exceed  the  value  of  the  rents,  interest  may  be  allowed  upon  the  excess. 
No  charge  to  be  made  for  the  wooden  shed  or  kitchen  removed. 

The  decree  must  be  reversed,  and  the  suit  remanded,  with  directions 
to  the  circuit  court  to  proceed  conformably  to  the  principles  of  this 
opinion. 

Decree  reversed. 
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CHAPTER  V. 

THE   SITUATION   OP   THE   MORTGAGOR. 


Section  I.  —  Ownership. 


A.  Suits  iiwolvmg   Ownership, 

PAETRIDGE  v.  BERE. 

King's  Bench,  1822. 
[5  B.  and  Aid.  604.] 

Action  for  diverting  a  watercourse.  The^ declaration  contained  an 
averment  that  a  certain  close  was  in  the  possession  and  occupation  of 
one  John  Turner,  as  tenant  thereof  to  the  plaintiflF,  the  reversion  be- 
longing to  the  plaintiff.  At  the  trial  before  Pake,  J. ,  at  the  last  assizes 
for  the  county  of  Devon,  it  appeared  that  Turner,  being  tenant  for  life 
of  the  close  mentioned  in  the  declaration,  in  March,  1817,  had  mortgaged 
the  same  to  the  plaintiff  for  £100,  for  a  term  of  3'ears,  provided  he. 
Turner,  lived  so  long,  and  that  Turner  had  since  that  time  continued 
in  possession  and  paid  the  interest.  It  was  objected  on  the  part  of  the 
defendant,  that  the  relation  of  landlord  and  tenant  did  not  subsist 
between  a  mortgagor  and  mortgagee,  and  consequently,  that  the  aver- 
ment was  not  supported  bj'  evidence;  the  learned  judge  overruled  the 
objection  ;   and  now 

Adam  moved  for  a  new  trial,  and  contended  that  there  was  no  ten- 
ancy, tiiere  was  no  payment  of  rent,  but  of  interest ;  and  he  relied  on 
the  opinion  of  BuUer,  J.,  in  Birch  v.  Wright,  1  Term.  Eep.  382. 

Per  Cdriam.  Here  the  mortgagor  was  in  actual  possession  of  the 
mortgaged  premises,  by  sufferance  of  the  mortgagee,  who  has  the  legal 
title  vested  in  him.  The  former,  therefore,  is  a  tenant  within  the 
strictest  definition  of  that  word. 

Hule  refused.  • 
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WILLINGTON  v.  GALE. 

Supreme  Court,  Massachusetts,  1810. 

[9  Mass.  138.] 

This  was  an  action  of  entrj'sur  disseisin,  in  wliich  the  demandant 
counted  upon  his  own  seisin,  and  on  a  disseisin  b}'  the  tenant.  Trial 
was  had  upon  the  general  issue,  and  a  verdict  being  found  for  the 
tenant,  tiie  demandant  moved  for  a  new  trial  for  the  misdirection  of 
the  judge. 

From  the  judge's  report  it  appears  that  the  tenements  demanded 
were  under  mortgage  ;  but  neither  the  mortgagee,  nor  any  under  him, 
had  entered  for  condition  broken.  The  equitj'  of  redemption  was 
regularly  seized  upon  execution  against  the  mortgagor,  and  legally 
sold  by  the  sheriff  to  the  demandant  in  fee,  who  received  a  regular 
deed  of  conveyance  from  the  sheriff,  duly  executed,  acknowledged,  and 
recorded.     This  was  the  evidence  of  the  demandant's  title. 

The  tenant  entered,  not  claiming  under  the  mortgagee,  nor  as  a  dis- 
seisor of  the  mortgagor ;  and  the  judge's  opinion  at  the  trial  was,  that  the  , 
demandant  must  prove  an  actual  enUy  after  his  conveyance,  in  order/ 
to  maintain  his  action.     Such  evidence  not  being  produced,  the  jury! 
returned  a  verdict  for  the  tenant.     And  this  opinion  of  the  judge  was  tliel 
ground  of  the  motion  for  a    new  trial,  which  was  briefly  argued  at 
the  last  October  term  in  this  county,  by  Ward  and  Fay  in  support  of 
the  motion,  and  Bigelow  in  favor  of  the  verdict,  and  the  action  being 
continued  nisi  from  the  present  term,  the  opinion  of  the  court  was 
delivered  at  the  following  November  term  in  Suffolk,  by 

Parsons,  C.  J.  The  mortgagor,  after  his  mortgage,  still  continues*' 
the  owner  of  the  land,  and  seised  of  it  against  all  persons  but  the  mort- 
gagee, or  those  who  claim  under  him  ;  and  he  has  therefore  a  right  to 
convey  the  estate  mortgaged,  defeasible  only  hj  the  mortgagee,  or 
some  person  having  his  right ;  and  if  he  conveys,  thus  having  a  right 
to  convey,  by  deed  executed,  acknowledged,  and  registered,  the  pur-  , 
chaser  shall  be  deemed  actually  seised,  without  entrj-  or  livery  of 
seisin. 

The  statute  of  1798,  c.  77,  which  makes  rights  in  equity,  of  redeem- 
ing real  estate  mortgaged,  liable  to  be  seized  and  sold  on  execution, 
provides  that  the  sheriff's  deed  shall  convey  the  debtor's  right  in  equity 
to  the  purchaser,  his  heirs  and  assigns,  in  the  same  manner  as  if  the 
debtor  had  executed  the  deed. 

The  purchaser  thus  having  a  legal  right  to  the  equity  of  redemption, 
has  also  a  legal  seisin  of  the  land,  when  neither  the  mortgagee  nor  his 
assigns  have  entered,  subject,  however,  to  their  claim  ;  and  may  main- 
tain a  real  action  against  any  stranger,  unless  such  stranger  iiad,  in  fact, 
disseised  the  mortgagor  before  the,a^e  of  the  equitj^  But  the  tenant 
in  this  case  does  irok  claim  as  a  disstsjsor  of  the  mortgagor ;  against 
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him,  therefore,  an  actual  entry,  in  our  opinion,  was  not  necessary ;  and 
in  this  opinion  the  judge,  who  tried  the  cause,  upon  further  considera- 
tion, concurs.    The  verdict  must  be  set  aside,  and  a  new  trial  granted. 


BRADY  V.   WALDEON. 

Chancery,  New  York,  1816. 
[2  Johns.  Ch.  148.] 

The  bill  was  filed  by  the  plaintiff,  a  mortgagee,  for  an  injunction 
to  stay  waste  in  cutting  timber  on  the  mortgaged  premises,  whereby 
the  land  would  become  an  insuflflcient  security  for  the  debt.  There 
was  no  suit  pending  for  a  foreclosure. 

The  Chancellor.  An  injunction  lies  against  a  mortgagor  in  pos- 
session to  stay  waste.  The  court  will  not  suffer  him  to  prejudice  the 
security.     1  Dick.  Rep.  75 ;  3  Atk.  210,  237 ;  3  Vesey,  105. 

Injunction  granted. 


CLARK  V.    REYBURN. 

Supreme  Court,  Kansas,  1863. 

[1  Kans.  281.] 

A  STATEMENT  of  the  facts  of  the  case  appears  in  the  opinion  of  the 
chief  justice. 

By  the  court,  Cobb,  C.  J.     The  defendant  in  error  brought  his 
action  in  the  district  court  against  the  plaintiffs  in  error  to  recover  a 
dwelling-house  as  personal  property ;  alleging  in  the  petition  that  he 
jis  the  owner  thereof,  and  the  defendant  detains  the  same  and  recov- 
ered judgment. 

The  undisputed  facts  of  the  case  are  these: 

One  Brown  and  his  wife  mortgaged  a  parcel  of  land  to  Amos  Rees, 
and  the  plaintiffs  below  afterwarcls_^came  the  owners  of  the  jnflil=- 
gage  by  assignment,  and  after  the  making  ^If— tiienSiortga^e,  said 
Brown  placed  a  house  on  the  land,  and  after  the  money  secured  b^ 
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the  mortgage  became  due,  and  before  foreclosure,  still  being  in  pes-    \ 
'session,  he  ana  nis'~TFlfe  sold  the  house  to  one  Mrs.  Fritzlin,  who 
sold  it  to  the  defendants  below,  and  removed  and  delivered  it  to 
them  off  the  mortgaged  premises.     They  held  possession  under  her   j 
title,  and  the  mortgage  had  not  been  paid  nor  foreclosed  when  the 
action  was  commenced.     The   judgment   must   be   founded   on  the 
hypothesis  that  the  plaintiff  below,  by  virtue  of  his  mortgage,  was, 
the  owner  of  the  freehold  of  which  the  house  in  question  was  a  part, 
and  that  the  removal  of  the  house  converted  it  to  a  chattel  without    I 
devesting  hia  title.     Is  that  hypotl^esis  correct?  J' 

It  has  long  been  settled,  both  in  this  country  and  in  England,  that 
the  mortgagor,  both  before  and  after  breach  of  the  condition  of  the 
mortgage,  is,  in  equity,  the  owner  of  the  estate,  and  the  mortgage  a 
mere  security  for  a  debt.     See  Kent's  Com.,  vol.  iv.,  p.  158,  et  seq. 

The  rule  at  law  has  been  the  subject  of  much  judicial  discussion 
and  conflict  of  opinion.  But  it  is  believed  to  be  the  settled  modern 
•doctrine  that  the  mortgagor  in  possession  is,  at  law,  both  before  and 
after  breach  of  the  condition  of  the  mortgage,  the  legal  owner,  as  to 
all  persons  except  the  mortgagee  and  those  claiming  under  him. 
And  in  States  where  the  common  law  on  that  subject  has  not  been 
changed  by  statute,  the  mortgagee,  for  the  purpose  of  protecting  and 
enforcing  his  lien  against  the  mortgagor,  has  the  remedies  of  an 
owner,  he  may  enter  into  and  hold  possession  and  take  the  rents  and 
profits  in  payment  of  his  mortgage  debt  and  may  havfe  his  action  of 
ejectment  to  recover  such  possession,  and  hence  is  sometimes  called 
the  owner.  But  except  as  to  such  remedies,  and  as  to  all  persons  ' 
except  the  mortgagee,  the  mortgagor  in  possession  is  to  be  regarded 
and  treated  as  the  owner  of  the  estate,  subject  to  a  mere  lien  or 
charge.  4  Kent's  Com.,  p.  160;  Perkins  v.  Dibble,  10  Ohio,  438; 
Eallston  v.  Hughes,  13  111.  568;  Howard  v.  Robinson,  5  Cush.  123; 
Norwich  v.  Hubbard,  22  Conn.  587;  Astor  r.  Hoyt,  5  Wend.  615. 

And  in  this  State  the  legislature  has  not  enlarged,  but  still  further  \ 
restricted  the  rights  of  the  mortgagee,  by  providing  that "  in  absence  , 
of  stipulations  to  the  contrary,  the  mortgagor  of  real  estate  may  re-  ^ 
tain  the  right  of  possession  thereof."     Com.  Laws,  p.  355,  §  12. 

According  to  the  principles  above  laid  down,  it  is  manifest  that 
the  allegation  of  the  petition  below,  that  the  plaintiff  is  the  owner 
of  the  house,  was  entirely  unsupported  by  the  facts  appearing  on  the 
trial. 

Nor  is  this  objection  to  the  judgment  technical. 

If  such  an  action  can  be  maintained,  a  mortgagee  may  recover 
from  the  purchasers  all  the  timber,  stone,  or  other  property  severed  j 
from  the  realty  and  sold  by  the  mortgagor,  though  its  value  may  I 
exceed  the  mortgage  debt  an  hundred  fold,  and  however  ample  the 
security  may  remain;  although  it  is  quite  clear  on  principle  and  ■ 
authority  that  the  purchaser  of  property  so  removed  by  the-  mort- 
gagor, cannot  be  liable  in  an  action  for  the  waste  beyond  the  actual 
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loss  the  mortgagee  thereby  sustains.  Van  Pelt  v.  M'Graw,  4  Conn, 
110;  Gardners.  Heartt,  3  Denio,  232;  Lane  i;.  Hitchcock,  14  Johns. 
213,  15  Johns.  205. 

The  other  points*made  in  the  case  need  not  be  examined. 

The  judgment  of  the  district  court  must  be  reversed,  and  the  cause 
remanded  to  the  court  below,  with  directions  to  render  judgment  for 
the  plaintiffs  in  error  for  their  costs  in  that  court. 


SEARLE  V.   SAWYER. 

Supreme  Court,  Massachusetts,  1879. 

[127  J/ass.  491.] 

MoKTON,  J.  This  is  an  action  of  tort  for  the  conversion  of  a  quan- 
tity of  wood  and  timber. 

It  appeared  at  the  trial  that  one  Warren,  being  the  owner  of  a  lot 
of  woodland,  mortgaged  it  to  the  plaintiff's  testator;  and  that,  after 
the  condition  of  the  mortgage  was  bcoken,  but  before  the  mortgagee 
had  taken  possession,  Warren  cut  the  wood  and  timber  in  question  I 
and  sold  it  to  the  defendant.  The  presiding  justice  of  the  Superior' 
Court  ruled  that,  "  if  the  defendant  bought  of  the  mortgagor  wood 
and  timber  cut  from  the  mortgaged  premises,  and  exercised  such 
acts  of  ownership  over  the  same  as  would  amount  to  a  conversion, 
then  be  would  be  liable  to  the  mortgagee  for  the  value  of  the  same, 
without  any  previous  demand,  and  although  he  bought  the  same  in 
good  faith  and  without  any  notice  or  knowledge  of  any  claim  upon 
the  same."     To  this  ruling  the  defendant  excepted. 

Upon  the'  question  whether,  if  a  mortgagor  commits  waste  by  remov- 
ing buildings,  wood,  timber,  fixtures,  or  other  parts  of  the  realty,  the 
mortgagee  out  of  possession  can  follow  the  property  after  it  has  been 
severed,  and  recover  it  or  its  value,  there  have  been  conflicting  de- 
cisions in  different  jurisdictions.  In  Nerw  York  and  Connecticut,  it 
has  been  held  that  a  mortgagee  out  of  possession  cannot  maintain  an 
action  at  law  for  waste  committed  by  the  mortgagor ;  and  that  he  has 
no  property  in  wood  or  timber  cut  and  removed,  so  as  to  enable  him 
to  maintain  trover  for  its  conversion.  Peterson  v.  Clark,  15  Johns. 
205;  Cooper  v.  Davis,  15  Conn.  556.  On  the  other  hand,  it  has 
been  held  in  Maine,  New  Hampshire,  Vermont,  and  Rhode  Island, 
Wuit  timber,  if  wrongfully  cut  and  removed  by  the  mortgagor,  re- 
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mains  the  property  of  the  mortgagee  out  of  possession,  and  he  may 
recover  its  value  of  the  mortgagor  or  a  purchaser  from  him.  Gore 
V.  Jenness,  19  Me.,  53;  Frothingham  v.  McKusick,  24  Me.,  403; 
Smith  V.  Moore,  11  N.  H.  55;  Langdon  v.  Paul,  22  Vt.  205;  Water- 
man V.  Matteson,  4  R.  I.  539.  " 

We  are  not  aware  that  this  precise  question  has  been  adjudicated 
in  this  State,  but  the  previous  decisions  of  this  court,  in  regard  to 
the  rights  of  mortgagees  and  the  nature  of  their  interest  in  the  mort- 
gaged estate,  are  such  as  to  lead  to  the  conclusion  that  a  mortgagee 
out  of  possession  is  entitled  to  timber,  fixtures,  and  other  parts  of 
the  realty  wrongfully  severed,  and  may  recover  them,  or  their  value, 
if  a  conversion  is  proved.  In  Fay  v.  Brewer,  3  Pick.  203,  it  was 
held  that  a  mortgagee  in  possession,  but  before  foreclosure,  could 
maintain  an  action  on  the  case  in  the  nature  of  waste  against  a 
tenant  for  life,  for  cutting  down  trees  on  the  mortgaged  land  before 
he  took  possession,  and  the  court  in  the  opinion  comment  on  the  case 
of  Peterson  v.  Clark,  15  Johns.  205,  as  not  being  of  authority  here, 
"  since  the  law  of  mortgage  in  New  York  is  so  different  from  our 
own." 

In  Page  v.  Robinson,  10  Cush.  99,  it  was  held  that  a  mortgagee, 
after  condition  broken,  though  not  in  actual  possession,  could  main- 
tain trespass  against  the  mortgagor,  oi^  one  acting  under  his  author- 
ity, for  cutting  and  carrying  away  timber-trees  from  the  mortgaged 
premises,  without  license  express  or  implied  from  the  mortgagee. 

In  Cole  V.  Stewart,  11  Cush.  181,  it  was  held  that  an  action  at  law 
would  lie  by  a  mortgagee  not  in  possession  against  one  who,  under 
authority  from  the  mortgagor,  removed  a  building  from  the  mort- 
gaged land. 

in  Butler  v.  Page,  7  Met.  40,  a  second  mortgagee  sold  to  the  de- 
fendant a  building  standing  on  the  mortgaged  land,  who  took  it  down 
and  removed  the  materials.  It  was  held  that  the  administrator  of 
the  mortgagor  could  not  maintain  trover  for  the  materials,  as  the 
fee  of  the  mortgaged  premises  was  in  the  mortgagees,  and  the 
removal  of  the  building  vested  no  property  in  the  materials  in 
the  mortgagor's  representative. 

In  Wilmarth  v.  Bancroft,  10  Allen,  348,  a  house  standing  on  mort- 
gaged land  was  partially  destroyed  by  fire.  The  mortgagor  sold  to 
the  defendant  such  materials  as  were  saved,  and  brought  this  action 
to  recover  the  price  agreed  to  be  paid.  It  was  held  that  the  fact 
that  the  mortgagee  had  claimed  the  agreed  price,  and  forbidden  the 
defendant  to  pay  it  to  the  mortgagor,  was  a  good  defence.  The 
opinion  is  put  upon  the  ground  that  the  partial  burning  of  the  house, 
and  the  consequent  severance  of  the  unburnt  materials,  "  did  not 
terminate  or  affect  the  mortgagee's  interest  in  the  fixtures." 

So  it  has  been  held  in  several  cases  that  a  mortgagee  out  of  pos- 
session may  maintain  an  action  at  law  against  the  mortgagor  or  a 
stranger  for  removing  fixtures  and   thus   impairing  the  security. 
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Gooding  v.  Shea,  103  Mass.  360;  Byrom  v.  Chapin,  113  Mass.  308; 

.-^ing  V.  Bangs,  120  Mass.  514. 

The  fair  result  of  these  authorities  is  that,  under  our  law,  a  mort- 
gagee is  so  far  the  owner  in  fee  of  the  mortgaged  estate  that,  if  any 
part  of  it  is  wrongfully  severed  and  converted  into  personalty  by  the 
mortgagor,  his  interest  is  not  devested,  but  he  remains  the  owner  of 
the  personalty,  and  may  follow  it  and  recover  it  or  its  value  of  any 
one  who   has    converted  it   to  his   own   use.      Stanley  v.  Gaylord, 

\    1  Gush.  536;  Riley  v.  Boston  Water  Power  Co.,  11  Gush.  11. 

'  But  the  severance  must  be  wrongful,  and,  where  it  is  made  by  the 
mortgagor  or  one  acting  under  his  authority,  whether  it  is  wrongful 
or  not  will  depend  upon  the  question  whether  a  license  to  do  the  act 
has  been  expressly  given,  or  is  fairly  to  be  implied  from  the  rela- 
tions of  the  parties.  The  true  rule  is  as  stated  in  Smith  v.  Moore, 
11  N.  H.  55,  and  approved  in  Page  v.  Robinson,  10  Gush.  99,  that 
acts  of  the  mortgagor  in  cutting  wood  and  timber,  or  otherwise 
severing  parts  of  the  realty,  are  not  wrongful  when  from  the  cir- 
cumstances of  the  case  the  assent  of  the  mortgagee  may  be  reasonably 
presumed.  The  relation  between  a  mortgagor  and  a  mortgagee  is  a 
very  peculiar  one.  The  mortgagee  takes  an  estate  in  fee,  but  the 
sole  purpose  of  the  mortgage  is  to  secure  his  debt.  Usually  in  this 
State  the  mortgage  contains  a  provision  that  the  mortgagor  may  retain 
possession  until  condition  broken.  The  object  of  this  is  that  the 
mortgagor  may  have  the  use  and  enjoyment  of  his  property,  and  it 
implies  a  license  to  use  it  in  the  same  manner  as  such  property  is 
ordinarily  used,-  and  as  will  not  unreasonably  impair  the  adequacy  of 
the  security.  If  a  mortgage  be  of  a  dwelling-house,  the  mortgagor 
may  do  many  acts,  such  as  acts  of  repair  or  alteration,  which  may 
involve  the  removal  of  parts  of  the  realty,  which  would  not  be  wrong- 
ful because  within  the  license  implied  from  the  relations  of  the  parties. 
If  a  farmer  mortgages  the  whole  or  a  part  of  his  farm,  with  a  clause 
permitting  him  to  retain  possession,  as  was  probably  the  case  at  bar, 
it  is  within  the  contemplation  of  the  parties  that  he  is  to  carry  on  his 
farm  in  the  usual  manner,  and  a  license  to  do  so  is  implied.  In  such 
case,  it  is  clear  that  he  is  entitled  to  take  the  annual  crops,  and  wood 
for  fuel.  Woodward  v.  Pickett,  8  Gray,  617.  And  we  do  not  think 
that  the  implied  license  is  necessarily  limited  to  the  annual  crops,  but 
that  it  extends  to  any  acts  of  carrying  on  the  farm  which  are  usual 
and  proper  in  the  course  of  good  husbandry.  If,  in  carrying  on 
similar  farms,  it  is  usual  and  is  good  husbandry  to  cut  and  carry 
to  market  wood  and  timber  to  a  limited  extent,  a  license  to  do  this 
might  be  implied  from  the  relation  of  the  parties. 

The  bill  of  exceptions  furnishes  us  with  so  meagre  and  imperfect  a 
history  of  the  case,  that  we  are  unable  to  say  how  far  these  considera- 
tions are  applicable  in  the  case  at  bar.  But  the  ruling  of  the  presid- 
ing justice  seems  to  have  been  general,  that  the  defendant  would  be 
liable  if  the  wood  and  timber  were  cut  from  the  mortgaged  premises, 
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and  to  have  excluded  the  question  whether,  under  the  circumstances 
of  the  case,  the  assent  of  the  mortgagee  thereto  could  fairly  be  pre- 
sumed by  the  jury.  We  are  of  opinion  that  .this  question  should  be 
submitted  to  the  jury,  and,  therefore,  that  a  new  trial  must  be 
ordered.  Exceptions  sustained. 


JACKSON  V.   TURRELL. 

SuPBEME  Court,  New  Jersey,  18jr7{ 
[39  N.  J.  L.  329.1] 

In  Case.     On  rule  to  show  cause. 

Dixon,  J.  Byard,  being  the  owner  of  a  plot  of  land  in  Paterson, 
mortgaged  it,  February  2,  1871,  to  the  Washington  Life  Insurance 
Company,  which  forthwith  duly  recorded  the  mortgage. /iCfterwards, 
on  February  6,  1872,  he  executed  a  second  mortgage^^iereon  to 
Benson,  which  was  duly  registered  and  then  assigned  to  the  plaintiff.^ 
Sn  ^)seqiiRxitlyjj:ai;d_2laced  a  bqile£_aiul_enginejapQn_lhg_premises.  On 
October  1,  1872,  he  conveyed  the  property  to  the  Paterson  Silk 
Manufacturing  Company,  which,  on  January  16,  1873,'-€xecuted  to 
Miller  a  mortgage  upon  tlie  rcalty^^^Wd  a  separate_mortgage^_sefiuilng_ 
the  same  debt,  upon  the  boiler__a£d_^nging^]as__chattds^,^^  June  26, 
1874,  Miller  sold  the  boiler  and  engine,  under'hisemtttel  mortgage, 
to  the  defendant,  who  immediately  removed  them  from  the  premises.  ^/^ 

The  next  objection  which  the  defendant  urges  is,  that  as  there 
was  a  prior  unsatisfied  mortgage  upon  the  premises,  the  holder  of  which 
had  not  waived  his  right  to  recover  of  the  defendant  for  the  removal  , 
of  the  fixtures,  the  jjlaintiff  being  second  mortgagee  only,  could  not 
maintain  an  action.  The  ground  upon  which  a  mortgagee,  not  in  pos- 
session, may  support  a  suit  at  law  against  the  mortgagor,  or  his  alienee, 
for  damages  resulting  from  acts  injurious  to  tiie  mortgaged  premises^^ 
has  not  been  settled  in  the  courts  of  this  State,  and  the  adjudications 
on  that  subject,  outside  of  New  Jersey,  are  not  in  accord,  as  will  be 
perceived  by  a  reference  to  the  cases  already  cited.  Sometimes  the 
mortgagee  has  been  deemed  the  legal  owner  of  the  fee  as  against  the 
mortgagor  and  his  assigns,  and  so  entitled  to  hold  them  responsible  for 
any  act,  beyond  ordinary  use,  injurious  to  the  land,  to  the  full  extent-^ 
of  that  injury ;  and  in  Gooding  v.  Shea,  103  Mass.  360,  a  third  mort- 
gagee was  regarded  as  standing  in  that  position,  and  having  the  right 
to  full  damages,  notwithstanding  the  fact  that  the  prior  mortgagees  had 
superior  riglils  to  the  same  damages,  unless  the  defendant  could  show 
that  some  of  those  prior  m9rtgagees  had  appropriated  the  damages  to 
1  This  case  is  abridged.  —  Ed. 
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themselves.  See  also  Byrom  v.  Chapin,  113  Mass.  308,  and  King  v. 
Bangs,  120  Mass.  514. 

For  so  broad  a  claim  on  behalf  of  a  first  mortgagee,  technical  argu- 
ments, deserving  of  serious  consideration,  may  perhaps  be  adduced ; 
but,  I  think,  no  subsequent  mortgagee  can  establish  a  like  title.  The 
reasons  which  support  the  claim  of  the  first  mortgagee  defeat  the  claim 
of  ever}'  other  one,  to  be  regarded  as  the  legal  owner  of  the  fee.  A 
second  mortgagee  is,  in  law,  as  in  equity,  a  mere  lien-holder,  and  in  that 
character  alone  can  he  enforce  anj-  demand  for  redress. 

In  the  case  of  Van  Pelt  v.  McGraw,  4  Comst.  110,  the  right  of 
mortgagees  to  maintain  such  suits  is  declared  to  rest  upon  the  principle 
that  the  mortgage,  as  a  security,  has  been  impaired,  and  the  damages, 
it  is  said,  are  to  be  limited  to  the  amount  of  injury  to  the  mortgage, 
however  great  the  injury  to  the  land  may  be.  Upon  this  principle  all 
mortgagees  may  stand,  and  it  is  recommended  by  the  consideration 
that  it  gives  to  each  partj'  actually  injured  a  remed}'  measured  by  the 
injury  received.  It  obviates  some  technical  objections,  as  well  as  some 
practical  difficulties,  which  attend  the  rule  first  adverted  to,  and  enables 
the  courts  of  law  to  do  justice  by  their  equitable  action  on  the  case. 
Sometimes  the  facts  disclosed  at  the  trial  may  be  of  such  a  nature  as  to 
make  it  doubtful  whether  the  damages  should  go  to  the  plaintiff  or  to  an 
earlier  mortgagee ;  but,  in  those  cases,  the  defendant  is  placed  in  no 
greater  danger  than  is  a  defendant  in  an  action  upon  a  policy  of 
insurance,  brought  by  the  owner,  where  the  loss  is  made  payable  to  the 
mortgagee,  and  the  language  of  the  court  in  such  a  case  (Martin  v. 
Franklin  Fire  Insurance  Co.,  9  Vroom,  140,  145,)  indicates  a  mode  in 
which  all  interests  may  be  guarded:  "The  rights  of  the  (earlier) 
mortgagee  can  be  protected  by  payment  of  the  money  into  court,  and 
the  insurer  (defendant)  may  obtain  indemnity  against  any  subsequent 
suit  by  the  (earlier)  mortgagee,  by  the  action  of  the  court  into  which 
the  monej-  is  paid ;  if  actions  be  pending  at  the  same  time  by  the 
owner  and  the  mortgagee  (two  mortgagees),  the  court,  under  its  equit- 
able powers,  can  so  control  the  litigation  that  no  injustice  will  be 
done." 

It  remains  to  inquire  whether  the  proof  admits  of  the  inference  that 
the  plaintiffs  security  was  impaired.  At  the  time  of  the  removal  of 
the  boiler  and  engine,  the  unpaid  taxes  on  the  property  amounted  to 
about  $2,000,  and  the  first  mortgage  to  nearly  $20,000.  The  evidence 
as  to  the  value  of  the  premises  is  meagre.  At  the  sheriff's  sale,  in 
October,  1874,  three  months  after  the  injury,  no  one  would  bid  enough 
to  cover  the  plaintifTs  mortgage  of  $8,000,  and  the  plaintiff  bought  in 
the  property-.  He  says  (and  he  alone  testifies  as  to  its  value)  that  he 
then  supposed  it  worth  about  $25,000,  and  accordingly,  on  taking  the 
title,  he  paid  off  the  taxes  and  $10,000  of  the  first  mortgage.  Under 
these  circumstances,  the  justice  at  the  circuit,  before  whom,  without  a 
jury,  the  cause  was  tried,  had  the  right  to  find,  as  a  fact,  that  both  be- 
fore and  after  the  injury  the  premises  were  ample  security  for  the  first 
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mortgage,  but  insufficient  to  meet,  also,  the  whole  of  the  second  mort- 
gage, and  that,  consequently,  the  entire  depreciation  resulting  from  the 
defendant's  acts,  which  he  assessed  at  $1,^80,  was  so  much  stripped 
from  the  plaintiff's  seeuritj'.^  "^ 

The  rule  to  show  cause  should  be  discharged. 


BURDEN  V.   KENNEDY. 

Chancery,  1757. 

[3  Atk.  739.] 

Chancellor.    Where  an  execution  by  elegit  or  fieri  facias  is 
in  a  sheriflfs  hands,  it  binds  goods  from  that  time,  except  in 
the  case  of  the  crown,  and  a  leasehold  estate  is  also  affected  from  that 
time  ;  and  if  the  debtor  subsequent  to  this  makes  an  assignment  of  the  ^ 
leasehold  estate,  the  judgment  creditor  need  not  bring  a  suit  in  eject-^ 
ment,  to  come  at  the  leasehold  estate,  by  setting  aside  the  assignment,^ 
but  may  proceed  at  law  to  sell  the  term,   and   the  vendee,  who  is^ 
generally  a  friend  of  the  plaintiff,  will  be  entitled  at  law  to  the  posses-/^ 
sion,  notwithstanding  such  assignment.  /^ 

But  in  the  present  case  here  is  only  an  equity  of  redemption  in  the 
debtor  in  the  leasehold  estate,  and  an  execution  lodged  will  not  affect 
this,  as  the  legal  estate  is  in  the  mortgagee ;  and  consequently,  by  the 
common  equity  of  this  court,  he  may  come  here  to  redeem  a  subse- 
quent encumbrancer,  and  likewise  to  discover  whether  there  was  any 
and  what  consideration  for  the  assignment. 


PEOUT  V.  ROOT. 
SuPKBME  Judicial  Court,  Massachusetts,  1875. 

[116  Mass.  410.] 

ToKT  against  the  sheriff  of  the  county  of  Berkshire  for  the  official 
misconduct  of  Horace  S.  Streeter,  one  of  his  deputies,  in  converting 
to  his  own  use  a  span  of  horses,  alleged  to  be  the  property  of  the 
plaintiff  by  virtue  of  a  mortgage  to  him  from  one  C.  I.  Ray.  The 
answer  set  up  a  special  property  in  Streeter  by  virtue  of  an  attach- 
ment upon  a  writ  in  an  action  in  which  Richard  Prout  was  defendant. 
Trial  in  the  Superior  Court,  before  Allen,  J.,  who  allowed  a  bill  of 
exceptions  in  substance  as  folk 


1  Goodina  ifl  Shes^/^^as^^SO^c^ra ;  Straw  v.  Jenks,  6  Dak.  414,  accord.— "Ed. 
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The  plaintiff  testifieathat  he  sold  the  horses  to  Rayon  December  30, 
1871,  and  took  his  promissory  note  therefor  for  $330,  paj-able  on  de- 
mand, with  interest,  and  also  a  mortgage  of  the  horses  to  secure  the 
pa3ment  of  said  note ;  that  on  the  day  of  the  sale,  Ray  took  posses- 
sion of  the  horses,  and  they  remained  in  his  possession  about  five 
weeks,  when  the  plaintiff  demanded  payment  of  the  note  of  Ray,  who 
declined  to  pay  it,  and  thereupon  the  plaintiff  demanded  possession  of 
the  horses,  and  they  were  immediately'  surrendered  to  him  by  Raj-; 
that  the  horses  remained  in  his  possession  some  three  or  four  days, 
when  they  were  attached  bj-  Streeter. 

There  was  no  evidence  tending  to  prove  that  the  plaintiff  had  ever 
given  the  notice  of  foreclosure  as  required  by  statute,  or  that  Ray  had 
ever  offered  to  redeem  the  horses.  The  plaintiff  put  in  other  evidence 
tending  to  corroborate  his  testimony,  and  rested  his  case. 

The  defendant  introduced  evidence  tending  to  prove  that  the  horses 
were  delivered  up  to  the  plaintiff  by  Ray,  in  satisfaction  of  the  mort- 
gage, and  that  the  note  and  mortgage  were  fictitious,  and  intended  to 
keep  the  horses  from  the  reach  of  the  plaintiff's  creditors. 

The  defendant  requested  the  judge  to  instruct  the  jury  "  that  in  no 
view  of  the  case  was  the  plaintiff  entitled  to  recover,  and  that  they 
must  find  a  verdict  for  the  defendant."  The  judge  declined  to  so  in- 
struct the  jurj-,  but  did  instruct  them,  among  other  things  not  excepted 
to,  that  if  the  jury  were  satisfied  from  the  evidence  that  the  horses 
were  delivered  up  to  the  plaintiff  hy  Ray  on  the  mortgage  for  the  pur- 
pose of  foreclosure,  they  were  not  liable  to  attachment  upon  the  writ 
against  the  plaintiff  while  so  held,  and  before  foreclosure,  and  the  jury 
must  in  that  case  find  a  verdict  for  the  plaintiff.  The  verdict  was  for 
the  plaintiff,  and  the  defendant  alleged  exceptions. 

Colt,  J.  A  mortgage  of  personal  property  transfers  the  general 
property,  and,  in  the  absence  of  any  agreement  to  the  contrar}-,  the 
immediate  right  of  possession.  The  title  is  subject  to  a  defeasance; 
but  unless  it  has  been  devested  by  a  performance  of  the  condition,  or 
by  the  exercise  of  the  mortgagor's  right  to  redeem,  the  mortgagee  can 
alone  maintain  an  action  against  a  stranger  for  its  conversion.  It  dif- 
fers in  this  respect  from  a  pledge,  where  only  a  special  property  passes 
and  the  general  ownership  remains  in  the  pledgor.  At  law,  and  with- 
out statute  intervention,  the  interest  of  the  mortgagor  is  not  liable  to 
be  taken  on  execution,  because  it  is  a  mere  equitable  interest,  and 
where  there  is  no  legal  right  there  can  be  no  legal  remedy.  Badlam  v. 
Tucker,  1  Pick.  389,  399. 

The  precise  question  here  presented  is,  whether  the  interest  of  a 
mortgagee  of  personal  property  in  his  possession,  after  breach  of  con- 
dition and  before  foreclosure,  is  liable  to  be  so  taken.  We  are  referred 
to  no  case  in  which  the  point  has  been  distinctly  passed  upon  by  this 
court.  In  the  decision  of  it,  regard  must  be  had  to  existing  legisla- 
tioii,  and  to  the  course  of  adjudication  with  reference  to  similar  rights 
of  property. 
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There  is  no  substantial  difference,  at  common  law,  in  respect  to  the 
nature  of  the  title  between  a  mortgage  of  real  and  a  mortgage  of  per- 
sonal property.  In  both  tlie  title  vests  in  the  mortgagee  subject  to  be 
defeated  by  the  performance  of  the  condition.  In  both,  upon  a 
breach  of  condition,  the  interest  becomes  absolute  at  law  ;  and  yet  it 
was  held  in  the  case  of  Rlanchard  v.  Colburn,  16  Mass.  345,  that  land 
mortgaged  could  not  be  levied  on  for  the  debt  of  the  mortgagee  unless 
he  had  first  entered  upon  the  same  ;  for  it  was  said,  althougli  to  some 
extent  the  mortgagee  is  seised  of  the  estate  in  fee  simple,  defeasible 
only  by  the  performance  of  the  condition  or  by  redemption,  yet  within 
the  meaning  of  the  statutes  which  provide  for  the  levy  of  executions, 
the  land  is  treated  as  belonging  to  the  mortgagor,  liable  to  be  taken  in 
execution  as  his  real  estate  subject  to  the  mortgage.  It  was  called  a 
pledge  for  the  security  of  a  debt,  which,  if  paid  to  the  assignee  of  the 
debt,  would  discharge  the  mortgage  and  defeat  any  title  acquired  by 
the  levy  of  a  creditor  of  the  mortgagee.  These  and  other  objections 
were  declared  insuperable.  And  again,  in  Eaton  v.  Whiting,  3  Pick. 
484,  and  Marsh  v.  Austin,  1  Allen,  235,  the  mortgagee's  interest  was 
declared  to  be  in  fact  but  a  chose  in  action,  at  least  until  entrj*  to  fore- 
close, and  not  liable  to  be  levied  on  for  his  debts.  All  right  of  redeem- 
ing mortgaged  lands  had  before  these  decisions  long  been  subject  to  he 
taken  on  execution  for  the  mortgagor's  debt,  and  the  mode  of  doing 
so  pointed  out  by  the  statutes.     St.  1783,  c.  57,  §  2. 

The  rule  thus  maintained  as  to  mortgages  of  real  estate  applies  witli 
equal  if  not  greater  force  to  mortgages  of  personal  property-.  The 
general  property  technically-  passes,  but  it  passes  only  as  needed  for 
the  security-  intended.  It  is  in  the  nature  of  a  pledge.  If  it  be  for 
the  paj-ment  of  nionej',  then  it  is  treated  but  as  an  incident  of  the 
debt.  An  assignment  of  the  mortgage  carries  the  title  to  the  propertj-, 
and  an  assignment  of  the  debt,  without  the  mortgage,  bj'  operation  of 
law,  carries  with  it,  in  the  absence  of  any  controlling  agreement  or 
waiver  of  the  right,  an  equitable  lien  on  the  property-  which  attaches 
to  it  in  the  possession  of  the  mortgagee,  and  all  claiming  title  under 
him,  with  notice.  Eastman  v.  Foster,  8  Met.  19;  New  Bedford  Insti- 
tution for  Savings  v.  Fairhaven  Bank,  9  Allen,  175.  Upon  payment 
or  tender  to  the  mortgagee  of  the  debt  secured,  the  title,  without  fur- 
ther formality,  is  revested  in  the  mortgagor,  and  he  may  maintain 
replevin  for  it,  or  recover  damages  for  its  detention.  Gen.  Sts.  e.  151, 
§  5.  But  what  is  more  to  the  point,  under  our  statutes,  the  mortgagor's 
interest  in  the  property,  so  long  as  his  right  to  redeem  remains,  is  liable, 
as  in  the  case  of  real  estate,  to  be  attached  and  taken  on  execution,  as 
well  after  as  before  condition  broken,  and  whether  the  property  be  in  the 
possession  of  the  mortgagee  or  not.  Under  such  an  attachment,  the 
property  passes  into  the  custody  of  the  sheriff,  and  there  is  only  left  to 
the  mortgagee  the  right  to  redeem,  after  a  demand,  within  a  limited 
time,  of  the  amount  due  on  his  mortgage.  If  this  be  paid  the  posses- 
sion of  the  attaching  oflScer  cannot  be  interfered  with,  and  the  mort- 
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gagee's  title  is  ended.  Gen.  Sts.  c.  123,  §§  62-71.  The  rights  thus 
given  by  statute  are  inconsistent  with  the  existence  of  a  similar  right 
at  the  same  time  to  attach  the  same  property  in  favor  of  the  creditors 
of  the  mortgagee.  It  is  impossible  that  two  oflScers  shonld  have  equal 
right  of  possession  by  virtue  of  attachments  against  different  parties 
in  favor  of  different  creditors. 

The  conclusion  is,  that  under  our  laws,  so  long  at  least  as  the  mort- 
gagee's interest  in  personal  propertj'  is  held  by  him  in  good  faith  only 
as  security,  — •  before  it  has  been,  in  fact,  applied  to  the  satisfaction  of 
his  debt  hy  foreclosure  or  otherwise, — it  cannot  be  attached  as  his 
property.  Upon  this  bill  of  exceptions,  it  must  be  taken  that  the 
plaintiff's  title  as  mortgagee  was  held  in  good  faith,  with  no  fraudu- 
lent purpose  of  defeating  or  delaying  creditors.  Upon  this  point  we 
must  presume  that  proper  instructions  were  given,  and  the  verdict  is 
conclusive.  Nor  is  there  any  question  raised  as  to  the  true  rule  of^ 
damages  to  be  applied  in  a  case  where  the  mortgagee's  interest  is  apj 
plied  to  the  payment  of  his  own  debt.  Exceptions  overruled. 
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Court  or  Appeals,  New  Yokk,  1874. 
[54  N.  Y.  599.] 

This  was  an  action  for  an  accounting  as  to  the  amount  due  upon  a 
bond  and  mortgage,  and  for  the  recovery  of  the  mortgaged  premises 
upon  paj'ment  of  the  amount  due. 

Earl,  C.  The  only  legal  proposition  involved  in  this  case,  which  we 
deem  it  important  to  consider,  is  whether  a  mortgagee  of  real  estate  in 
possession  can  cause  the  equity  of  redemption  of  the  mortgagor  to  be 
sold  on  an  execution  and  become  the  purchaser  of  the  same,  and,  after 
obtaining  the  sheriff's  deed,  set  up  his  title  thus  acquired  against  the 
claim  of  the  mortgagee  to  redeem  from  the  mortgage  in  an  equitable 
action  commenced  by  him  for  that  purpose ;  or,  to  state  the  proposi- 
tion in  other  words,  has  the  owner  of  the  equity  of  redemption  of 
mortgaged  premises,  after  default  and  after  the  owner  of  the  mortgage 
has  taken  possession,  such  an  interest  in  the  premises  as  can  be  sold 
upon  execution  against  him?  If  this  question  be  answered  in  the 
affirmative,  the  decision  of  the  General  Term  was  right  and  must  be 
affirmed. 

The  respective  rights. of  the  mortgagor  and  mortgagee  in  the  land 
mortgaged  have  been  the  subject  of  much  discussion,  and  it  is  impos- 
sible to  reconcile  all  that  learned  judges  and  writers  have  said  upon  the 
subject.  By  the  common  law  of  England  the  legal  estate  was  vested 
in  the  mortgagee,  to  be  defeated  by  the  performance  of  a  condition 
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subsequent,  to  wit,  payment  at  the  law  day.  In  default  of  such  pay- 
ment, the  title  became  absolute  and  irredeemable  in  the  mortgagee. 
But,  two  centuries  ago,  courts  of  equity  assumed  jurisdiction  to  relieve 
mortgagors  against  forfeitures,  and,  thenceforth,  in  equity  a  mortgage 
has  been  regarded  as  a  mere  security,  as  creating  an  interest  in  the 
mortgaged  premises  of  a  personal  nature,  like  that  which  the  mort- 
gagee has  in  the  debt  itself.  _^ 

These  equitable  principles  have  had  an  increasing  influence  upon 
courts  of  law,  and  Chancellor  Kent  says  that  "  the  case  of  mortgages  is 
one  of  the  most  splendid  instances  in  the  history  of  our  jurisprudence 
of  the  triumph  of  equitable  principles  over  technical  rules,  and  the 
homage  which  those  principles  have  received  by  their  adoption  in  the 
courts  of  law."  4  Kent  Com.  158. 

The  common  law  rule,  as  modified  by  the  equitable  principles  above 
alluded  to,  still  prevails  in  England.  There  the  courts  still  hold  that 
the  legal  title  passes  to  the  mortgagee,  and  becomes  by  default  abso- 
lutely vested  in  him  at  law,  and  that  the  mortgagor  has,  after  default, 
nothing  but  an  equity  of  redemption  to  be  enforced  in  a  court  of  equity. 
After  default  the  mortgagor  can  again  become  reinvested  with  the  title 
to  his  land  onl}'  bj'  a  reconvej-ance  by  the  mortgagee.  The  same  rule 
prevails  in  the  New  England  States,  and  in  many  of  the  other  States 
of  the  Union.  But  this  common  law  rule  has  never,  to  its  full  extent, 
been  adopted  in  this  State.  Here  the  mortgagor  has,  both  in  law  and 
equity,  been  regarded  as  the  owner  of  the  fee,  and  the  mortgage  has 
been  regarded  as  a  mere  chose  in  action,  a  mere  security-  of  a  personal 
nature.  Waters  v.  Stewart,  1  Caines'  Cases  in  Error,  47  ;  Jackson  v. 
Willard,  4  John.  42;  Runyan  v.  Mersereau,  11  John.  534;  Astor  t;. 
Hoyt,  5  Wend.  603 ;  Packer  v.  Rochester  and  Syracuse  Railroad 
Co.",  17  N.  Y.  283-295;  Kortright  v.  Cady,  21  N.  Y.  343;  Power  v. 
Lester,  23  N.  Y.  527 ;  Merritt  v.  Bartholick,  36  N.  Y.  44. 

Prior  to  the  Revised  Statutes  the  mortgagee  could  maintain  eject- 
ment to  recover  the  mortgaged  premises.  This  right  has  been  taken 
away  (2  R.  S.  312),  and  now  the  mortgagor,  both  before  and  after 
default,  is  entitled  to  the  possession  of  the  premises,  of  which  he  can- 
not be  deprived  without  his  consent,  except  by  foreclosure.  It  is  not 
disputed  that  before"~^possession  taken  by  the  mortgagee  the  mortgagor 
has  an  interest  in  the  real  estate  which  can  be  sold  upon  execution  ; 
that  his  widow  is  entitled  to  dower ;  that  he  can  convey  and  devise  his 
interest  as  real  estate  ;  that  at  his  death  it  descends  to  his  heirs  ;  that 
he  has  every  attribute  and  right  of  an  absolute  owner  of  the  real  estate, 
subject  to  the  lien  of  the  mortgage,  and  that  his  title  can  be  defeated 
only  by  foreclosure.  It  Is  not  disputed  that  the  mortgagee  before 
possession  taken  has  only  a  chose  in  action ;  that  he  holds  the  mortgage 
only  as  security  for  the  debt;  that  he  can  sell  the  bond  and  mortgage 
by  mere  delivery  as  personal  property ;  that  at  his  death  they  pass  to 
his  personal  representatives  as  a  portion  of  his  personal  estate ;  that 
he  has  no  such  estate  in  the  land  as  can  be  sold  on  execution,  or  as 


264  TRIMM   V.    MAKSH. 

can  give  his  widow  dower ;  and  that  he  has  no  attribute  of  owner- 
ship in  the  land.  It  was  said  by  Judge  James,  in  Power  v.  Lester 
(supra),  that  "a  mortgage  is  a  mere  security,  an  encumbrance  upon 
land.  It  gives  the  mortgagee  no  title  or  estate  whatever.  The  mort- 
o-ao^or  remains  the  owner,  and  maj'  maintain  trespass  even  against  the 
mortgagee.  A  mortgage  is  but  a  chattel  interest ;  it  may  be  assigned 
by  delivery,  and  cannot  be  seized  and  sold  on  an  execution."  Judge 
Pratt  says,  in  Packer  v.  The  Rochester  &  Syracuse  Railroad  Company 
(supra),  that  "  a  mortgagee  has  a  mere  chose  in  action,  secured  by  a 
lien  upon  the  land.  Since  the  Revised  Statutes  there  is  no  attribute 
left  in  the  mortgagee,  before  foreclosure,  upon  which  he  can  make  any 
pretence  for  a  claim  of  title.  For  the  mere  righ.t,  when  he  goes  into 
possession  by  the  consent  of  tiie  mortgagor,  to  retain  possession,  is 
not  an  attribute  of  title.  He  would  have  the  same  right  in  case  of 
a  pledge." 

At  common  law,  payment  or  tender  at  the  law  day  extinguished  the 
lien  of  the  mortgage  and  reinvested  the  mortgagor,  without  a  recon- 
veyance by  the  mortgagee,  with  his  title.  But  tender  or  payment  after 
the  law  daj-  did  not  have  this  effect,  and  in  such  ease  a  reconveyance 
was  necessary ;  and  such  is  still  the  rule  in  England  and  in  many  of 
the  States  of  the  Union.  .  But  it  has  alwa3's  been  the  law  of  this  State 
that  pa3-ment  or  tender,  at  any  time  after  the  mortgage  debt  became 
due  and  before  foreclosure,  destroj'cd  the  lien  of  the  mortgage  and  re- 
stored the  mortgagor  to  his  full  title.  As  the  mortgagee  had  no  title, 
a  reconvej-ance  was  not  required  by  the  law  as  expounded  by  our 
courts.  So  that  here  the  term  "  law  da^',"  which  occupies  such  a  promi- 
nent place  in  the  earlj'  discussions  as  to  mortgages,  has  no  particular 
significance.  The  mortgagor  has  his  "law  daj-"  until  his  title  has 
been  foreclosed  by  sale  under  the  mortgage,  and  it  is  a  misnomer  in 
this  State  to  call  the  mortgagor's  right  in  the  land,  before  or  after 
default,  an  equitj'  of  redemption  ;  a  mere  right  to  go  into  equity  and 
redeem.  This  was  a  proper  description  of  the  mortgagor's  right  in  the 
land  according  to  the  law  as  expounded  in  England.  But  in  this  State 
the  interest  of  the  mortgagor  in  the  land  is  the  sarpe  before  and  after 
default,  and  is  a  legal  estate,  with  all  the  incidents  and  attributes  of 
such  an  estate. 

But  it  is  claimed  by  the  learned  counsel  for  the  appellants  that  the 
position  of  the  mortgagee  is  materially  changed  when  he  gets  posses- 
sion. It  is  true,  notwithstanding  the  provision  of  the  Revised  Statutes 
wliich  prohibits  an  action  of  ejectment  by  the  mortgagee  to  obtain  the 
possession  of  the  mortgaged  premises,  that  after  he  has  lawfully  ob- 
tained the  possession  he  may  retain  it  until  the  debt  secured  by  the 
mortgage  has  been  paid.  Before  taking  possession  the  mortgagee  has 
no  title  in  the  lands.  How  can  the  mere  possession  change  the  title 
from  the  mortgagor  to  the  mortgagee,  or  in  any  way  diminish  the 
estate  of  the  one  or  enlarge  the  estate  of  the  other?  Before  taking 
possession  the  mortgagee  had  a  mere  lien  upon  the  real  estate  pledged 


TEIMM  V.  MARSH.  265 

for  the  security  of  his  debt.  After  possession  he  has  in  his  possession 
the  property  pledged  as  his  security,  the  title  remaining  as■i^  was  before. 
The  mortgagor's  title  is  still  a  legal  one,  with  all  the  incidents  of  a  legal 
title  subject  to  the  pledge,  and  the  mortgagee's  interest  is  still  a  mere 
debt  secured  by  the  pledge.  If  the  mortgagee  should  die  in  possession, 
the  debt  would  still  go  to  his  personal  representatives  to  be  adminis- 
tered as  personal  estate,  and  the  mortgagor's  title  would  go  to  the  heirs. 
Payment,  or  even  tender,  would  destroy  the  mortgagee's  right  to  retain 
possession,  and  would  enable  the  mortgagor  to  maintain  ejectment  to 
recover  possession.  The  mortgagee,  in  such  case,  so  far  from  having 
any  title,  holds  the  land  as  the  land  of  the  mortgagor,  and  is  liable 
to  account  to  him  for  the  rents  and  profits.  Judge  Comstock,  in 
Kortright  v.  Cady  (supra),  says :  "  The  mortgagee's  right  to  bring 
ejectment,  or,  being  in  possession,  to  defend  himself  against  an  eject- 
ment by  the  mortgagor,  is  but  a  right  to  recover  or  to  retain  pos- 
session of  the  pledge  for  the  purpose  of  paying  the  debt.  Such  a 
right  is  but  the  incident  of  the  debt,  and  has  no  relation  to  a  title 
or  estate  in  the  land.  The  notion  that  a  mortgagee's  possession, 
whether  before  or  after  default,  enlarges  his  estate,  or  in  any  respect 
changes  the  simple  relation  of  debtor  and  creditor  between  him  and 
his  mortgagor,  rests  upon  no  foundation.  We  may  call  it  a  just 
and  lawful  possession,  like  the  possession  of  any  other  pledge,  but 
where  its  object  is  accomplished  it  is  neither  just  nor  lawful  for  an 
instant  longer." 

I  cannot  doubt,  therefore,  that  the  mortgagor,  after  default,  and 
after  the  mortgagee  has  taken  possession,  has  such  an  estate  in  the 
land  as  can  be  sold  upon  execution.  It  is  not  necessary  to  decide 
whether,  in  such  a  case,  the  mortgagee  has  also  such  an  estate  in  the 
land  as  can  be  sold  upon  execution,  because,  if  he  has,  it  does  not 
follow  that  the  mortgagor  has,  not  also  such  a  right.  They  might  each 
own  an  estate  which  could  be  sold.  But  I  am  of  opinion  that  the 
mortgagee  has  no  estate  in  the  land  which  can  be  sold  on  execution. 
His  interest  is  a  mere  chose  in  action,  a  debt  secured  by  a  pledge  of 
real  estate.  His  debt  is  not  merged  in  the  real  estate  by  the  posses- 
sion. He  has  no  interest  in  the  real  estate  which  he  can  sell,  or  which 
can  be  sold  separate  from  the  debt.  Such  a  sale  would  convey 
nothing.  Whoever  took  the  real  estate  from  him  would  take  it  sub- 
ject to  the  same  liability  as  he  was  under  to  account  for  the  rents  and 
profits  to  the  mortgagor.  It  has  been  decided  that  a  transfer  of  the 
mortgage  without  the  debt  is  a  mere  nullity.  Merritt  v.  Bartliolick, 
supra. 

Tlie  fact  that,  at  the  time  of  the  execution  sale,  the  defendants  were 
in  possession,  claiming  the  absolute  title,  can  make  no  diflTerenee,  as 
land  held  adversely  to  the  true  owner  can  be  sold  upon  execution 
against  him.  Tuttle  v.  Jackson,  6  Wend.  213 ;  Truax  v.  Thorn, 
2  Barb.  156. 

I  am,  therefore,  of  the  opinion  that  the  title  of  the  defendant  under 
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the  execution  sale  was  valid,  and  that  the  plaintiff  had  no  right  to 
redeem. 

The  order  of  the   General  Term  must  be  afSrmed,  and  judgment 
absolute  rendered  against  the  plaintiffs,  with  costs.' 


EASTEEN  ELECTRIC  CO.   v.   GREAT  WESTERN  CO. 
ScFREMB  Court,  Massachusetts,  1895. 
[164  Mass.  274.] 

Bill  in  Equity,  under  Pub.  Sts.  c.  151,  §  2,  el.  11,  and  St.  1884, 
0.  285,  §  1,  to  reach  and  apply,  in  payment  of  a  debt  due  from  the 
Great  "Western  Manufacturing  Company  to  the  plaintiff,  certain  of 
its  bonds  in  the  possession  of  the  American  Loan  and  Trust  Company..  / 

Morton,  J.     The  bonds  in  the  possession  of  the  Trust  Company 
were  the  unissued  obligations  of  the  Manufacturing  Company.     The 
Trust  Company  had  made  no  advances  on  them,  and  could  not  issue 
them  except,  as  the  bill  stated,  by  the  order  of  the  Manufacturing  N 
Company.     The  unissued  notes  or  bonds  of  a  party  in  Ms  possession 
and   control   do  not  constitute   a  part  of    his  property  or  assets.  ^ 
Richardson  v.  Green,  133  U.  S.  30,  47;  Coddington  v.  Gilbert,  17 
N.  Y.  489.     See  also  Barnes  v.  Mobile  &  Northwestern  Railroad, 
12  Hun,   126;  Sickles  v.  Richardson,  23  Hun,  559;  Cook,  Stock  & 
Stockholders  (3d  ed.),  §  762;  Jones,.  Corporate  Bonds  &  Mortgages  ^ 
(2d  ed.),  §  181.     And  a  party  cannot  be  directly  compelled  to  issue 
his  notes  or  bonds  for  the  purpose  of  borrowing  money  to  pay  his 
debts.  y 

The  plaintiff  further  contends  that  there  are  valuable  rights  which 
the  Manufacturing  Company  has  against  the  Trust  Company  which 
can  be  reached  and  applied,  and  which  are,  first,  the  right  to  any 
surplus  that  may  remain  after  the  mortgage  is  paid;  secondly,- the 
right  to  a  release  in  case  the  bonds  are  paid  in  full  by  the  Manufac- 
turing Company;  and  thirdly,  a  possible  right  to  require  the  return 
of  the. bonds  which  are  in  the  hands  of  the  trustee.  There  has  been  ^ 
no  foreclosure  or  default  of  the  mortgage,  there  is  no  present  surplus 
in  the  hands  of  the  mortgagee  to  which  the  Manufacturing  Company 
is  entitled,  the  bonds  have  not  been  paid  in  full  by  it,  and  non  con- 
stat that  they  will  be,  and  no  demand  has  been  made  for  a  release, 
or  for  a  return  of  the  bonds  in  the  possession  of  the  Trust  Company. 

"We  have  been  referred  to  no  case  in  which  it  has  been  held  that 
rights  or  demands  so  contingent  and  conjectural  were  property  that 

i  The  concurring  opinion  of  Reynolds,  C,  and  the  dissenting  opinion  of  Gray,  C, 
ixe  omitted.  —  Ed, 
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could  be  reached  and  applied  in  payment  of  debts  due  to  a  creditor. 
See  Pettibone  v.  Toledo,  Cincinnati,  &  St.  Louis  Eailroad,  148  Mass. 
411;  Amy  v.  Manning,  149  Mass.  487. 

Consideration  of  other  questions  raised  and  discussed  in  the  briefs 
is  rendered  unnecessary  by  the  result  reached  on  the  question  whether 
the  Manufacturing  Company  had  any  property  in  the  possession  of 
the  Trust  Company,  and  whether  the  alleged  rights  could  be  reached 
and  applied  in  payment  of  the  plaintiff's  demand. 

Decree  affirmed.^ 


B.   Incidental  Tests  of  Ownership. 

CHEATHAM  v.  JONES. 
SupEEME  Court,  North  Carolina,  1873. 

[68  N.   C.   153.] 

Pearson,  C.  J.  The  question  presented  by  the  case  is  this :  Has 
a  mortgagor  in  possession  a  right  to  a  homestead,  as  against  all  other 
creditors,  save  the  creditors  secured  by  the  mortgage? 

We  concur  in  the  opinion  of  his  Honor,  that  the  homestead  is  exempt 
from  sale  under  execution,  and  that  the  mortgagor,  although  he  holds 
subject  to  the  mortgage  debt,  holds  his  homestead  paramount  to  the 
other  creditors. 

A  mortgage  is  a  mere  encumbrance  upon  a  man's  land,  given  as  a 
security  for  the  debts  therein  set  out ;  and  if  he  can  discharge  the  en-  • 
cumbrance  bj'  the  sale  of  the  land  outside  of  his  homestead,  or  in  any   / 
other  way,  creditors  who  are  not  secured  by  the  mortgage,  have  no  ^ 
ground  upon  which  to  deprive  him  of  the  homestead  secured  by  the 
Constitution.  ' 

We  are  of  opinion  that  a  debtor  is  entitled  to  a  homestead  in  an 
"  equity  of  redemption,"  subject  to  the  mortgage  debts,  just  as  a 
purchaser  in  possession  is  entitled  to  a  homestead,  subject  to  the  pay-  ^ 
ment  of  the  purchase-money. 

No  error. 

Peb  Curiam.  Judgment  affirmed 


bOLLlVER  V.    ST.   JOSEPH  INSURANCE  CO. 

Supreme  Court,  Massachusetts,  1879. 

[128  Mass.  351.] 

SouLE,  J.  The  plaintiffs  are  the  assignees  in  bankruptcy  of 
Abraham  Day,  who,  being  the  owner  in  fee  of  the  buildings  de- 
scribed in  his  policy,  subject  to  certain  mortgages  and  to  a  lease  / 

A  »  Compare:  Warner  v,  Fourth  Bfc.,  115  N.  Y.  251.  —  Ed.       y"     /v 
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running  for  about  three  and  one  half  years,  obtained  the  policy  sued 
on;  and,  the  buildings  having  been  destroyed  by  fire,  bring  this 
action  to  recover  the  amount  for  which  they  were  insured.  The 
plaintiffs  were  appointed  assignees  after  the  loss.  The  defendant 
contended,  and  the  chief  justice  at  the  trial  ruled,  that  the  action 
could  not  be  maintained,  because  no  mention  is  made  in  the  policy 
of  the  encumbrances  on  the  title  to  the  property  destroyed.  This 
ruling  was  based  on  the  following  provision  of  the  policy:  "4.  If 
the  interest  of  the  assured  in  the  property  be  any  other  than  the 
entire,  unconditional,  and  sole  ownerhip  of  the  property,  for  the 
use  and  benefit  of  the  assured,  or  if  the  building  insured  stands  on 
leased  ground,  it  must  be  so  represented  to  the  company,  and  so 
expressed  in  the  written  part  of  this  policy,  otherwise  the  policy 
shall  be  void. "  This  provision  is  in  the  body  of  the  policy,  and  is 
inserted  for  the  benefit  of  the  insurer.  It  is  to  be  construed  strictly 
against  it,  and  liberally  in  behalf  of  the  assured.  If,  therefore,  its 
terms  can  be  satisfied  by  a  construction  which  will  save  the  policy, 
and  at  the  same  time  accord  with  the  established  rules  of  law,  such 
construction  must  be  adopted. 

It  has  long  been  settled  in  this  Commonwealth  that,  as  to  all  the 
world  except  the  mortgagee,  a  mortgagor  is  the  owner  of  the  mort- 
gaged lands,  at  least  till  the  mortgagee  has  entered  for  possession. 
Willington  v.  Gale,  7  Mass.  138;  Waltham  Bank  v.  Waltham,  10 
Met.  334;  White  v.  Whitney,  3  Met.  81;  Ewer  i;.  Hobbs,  5  Met.  1; 
Henry's  case,  4  Cush.  257 ;  Howard  v.  Robinson,  5  Gush.  119 ;  Buffum 
V.  Bowditch  Ins.  Co.,  10  Cush.  540 ;  Farnsworth  v.  Boston,  126  Mass.  1. 
This  being  the  law,  and  the  mortgagees  not  being  in  possession  of 
the  premises,  the  plaintiff's  assignor  might  well  be  described  in  a 
policy  of  insurance  as  the  owner  of  the  property  insured ;  and,  inas- 
much as  his  estate  was  in  fee  simple,  not  an  estate  for  life,  and  not 
a  base,  qualified  or  conditional  fee,  it  might  well  be  described  as  the 
entire  and  unconditional  ownership ;  and,  as  he  had  no  joint  tenant 
nor  tenant  in  common,  his  estate  was  well  described  as  the  sole  own- 
ership. As  between  him  and  the  defendant,  the  mortgages  and  the 
lease  were  mere  encumbrances  on  his  title,  not  affecting  its  character 
as  entire,  and  not  changing  it  from  an  absolute  to  a  conditional  estate 
or  ownership.  Even  as  between  him  and  the  mortgagees,  the  mort- 
gagees' estate  was  the  conditional  one,  determinable  by  satisfaction 
of  the  condition  set  out  in  the  mortgage  deed.  There  was  no  joint 
tenancy  nor  tetiancy  in  common  of  the  mortgagor  and  the  mort- 
gagees. All  the  characteristics  of  such  tenancies  are  lacking  in  their 
relations  to  the  property.  ^ 

The  lease  for  years  created  only  a  chattel  interest  in  the  premises, 
not  affecting  the  ownership  of  the  fee.  It  was  merely  an  encumbrance. 
It  has  been  held  by  the  Supreme  Court  of  the  United  States,  in  a 
recent  case,  that  an  outstanding  lease  did  not  invalidate  a  policy  in 
which  the  ownership  of  the  assured  was  described  as  entire,  uncondi- 
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tional,  and  sole.  Insurance  Co.  v.  Haven,  95  U.  S.  242.  And  we  do 
not  understand  that  the  ruling  in  the  case  at  bar  was  supposed  to  rest 
on  ihe  existence  of  the  lease. 

The  policy  sued  on  provides,  in  the  condition  numbered  1,  that 
"  if  the  property  be  sold  or  transferred,  or  upon  the  passing  or  entry 
of  a  decree  of  foreclosure,  or  on  a  sale  under  a  deed  of  trust,  or  if 
the  property  be  assigned  under  any  bankrupt  or  insolvent  law,  or  any 
change  takes  place  in  title  or  possession,  ...  or  if  the  interest  of 
the  assured,  whether  as  owner,  trustee,  consignee,  factor,  agent, 
mortgagee,  lessee,  or  otherwise,  be  not  truly  stated  in  the  policy, 
the  policy  is  void."  It  is  evident  from  the  first  branch  of  this  con-) 
dition,  that  the  parties  did  not  intend  that  the  placing  of  a  mortgage/ 
on  the  insured  property  should  be  regarded  as  a  change  of  title,  ori 
have  any  effect  on  the  rights  of  the  parties  to  the  contract  of  insur- 
ance, but  that  the  entry  of  a  decree  for  foreclosure  should  avoid  the 
policy,  although  such  decree  would  not  destroy  the  insurable  interest 
of  the  mortgagor.  The  language  of  the  second  branch  of  the  condi- 
tion excludes  the  idea  that  a  mortgagee  or  a  lessee  is  to  be  regarded 
as  in  any  sense  an  "  owner"  of  the  property,  and  the  whole  condition 
numbered  1  aids  in  arriving  at  the  construction  of  the  condition  num- 
bered 4,  on  which  the  defendant  relies.  Jackson  v.  Massachusetts 
Ins.  Co.,  23  Pick.  418.  The  plaintiffs'  assignor  owned  the  fee.  There 
was  no  adverse  interest  in  the  property,  except  that  of  the  mortgagees 
and  the  lessee.  The  policy,  in  its  terms,  indicates  that  mortgaging 
the  property  is  not  intended  to  affect  the  policy,  though  a  decree  for 
foreclosing  a  mortgage  shall  avoid  it.  Furthermore  the  policy  dis- 
criminates between  owners  and  the  holders  of  encumbrances,  and 
nowhere  contains  any  language  which  indicates  that  mortgagees  or 
lessees  are  to  be  regarded,  for  any  purposes  of  the  policy,  as  owners 
of  the  property. 

It  is  to  be  borne  in  mind,  further,  that  the  terms  of  the  condition 
relied  on  by  the  defendant  are  not  those  which  would  naturally  direct 
the  attention  of  the  insured  to  the  question  whether  or  not  his  estate 
is  encumbered.  If  the  defendant  intended  that  the  validity  of  the 
policy  should  be  affected  by  the  failure  to  mention  existing  encum- 
brances, that  intention  could  easily  have  been  made  clear  by  insert- 
ing the  word  "  unencumbered,"  or  other  phrase  equivalent  thereto,  in 
the  fourth  condition  of  the  policy,  after  the  word  "  sole."  It  has 
already  been  held  by  this  court  that  a  requirement  of  the  policy  that 
the  proof  of  loss  should  state  the  "  whole  value  and  ownership  of  the 
property  insured,"  did  not  require  any  statement  as  to  encumbrances, 
the  property  being  under  mortgage.  Taylor  «.  .^tna  Ins.  Co.,  120 
Mass.  254.  In  Tennessee  it  has  been  held  that  the  assured,  who 
had  bought  the  property  and  given  the  seller  a  lien  for  part  of  the 
purchase-money,  was  the  unconditional  and  sole  owner  of  it.  Man- 
hattan Ins.  Co.  V.  Barker,  7  Heisk.  503. 
This  case  does  not  require  us  to  consider  whether  a  subsequent 
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mortgage  should  be  regarded  as  "  a  change  of  title"  which  would 
avoid  a  policy  containing  nothing  to  explain  the  sense  in  which  those 
words  were  used.  See  Edmands  v.  Mutual  Safety  Ins.  Co.,  1  Allen, 
311;  Shepherd  v.  Union  Ins.  Co.,  38  N.  H.  232;  Commercial  Ins. 
Co.  V.  Spankneble,  62  111.  53;  Hartford  Ins.  Co.,  v.  Walsh,  64 
111.  164. 

On  consideration,  we  are  all  of  opinion  that,  on  the  peculiar 
language  of  the  policy  sued  on,  the  ruling  that  the  interest  of  the 
assured  was  not  sufficiently  expressed  in  the  policy,  and  that  the 
policy  was  therefore  void,  was  erroneous.     The  case  must  therefore 

Stand  for  trial. 


STANCLIFT  v.   NORTON, 

Supreme  Coukt,  Kansas,  1873. 

[11  Kans.  218.] 

Action  to  foreclose  a  mortgage. 

Brewer,  J.  Two  questions  were  raised  bj'  counsel  for  plaintiff  in 
error  in  their  brief.  The  first  grows  out  of  these  facts :  The  action  is 
one  for  the  foreclosure  of  a  mortgage.  The  mortgagor  failing  to  pay 
the  taxes,  the  mortgagee  paid  them.  The  amount  so  paid  was  in- 
cluded in  the  judgment,  and  for  it,  as  well  as  the  principal  debt,  the 
premises  were  ordered  sold.  Was  this  error  ?  The  mortgage  contains 
no  other  stipulation  in  reference  to  this  matter  than  that  upon  a  failure 
to  pay  the  taxes  when  due,  the  entire  mortgage  debt  should  become  due 
and  the  mortgagee  at  once  entitled  to  recover.  But  the  law  in  force  at 
the  date  of  the  execution  of  this  mortgage,  and  continuously  up  to  the 
present  time,  authorized  the  mortgagee  upon  the  failure  of  the  mort- 
gagor to  pay  the  taxes,  to  paj'  them  himself  and  have  the  amount  in- 
cluded in  any  judgment  rendered  on  the  mortgage,  and  declared  that 
the  taxes  so  paid  should  be  a  lieu  upon  the  land.  Gen.  Stat.,  p.  1062, 
ch-  107,  §  136.  This  mortgage  contract  was  made  with  reference  to 
the  law  then  in  force,  and  it  was  unnecessary  to  express  it  in  a  right 
which  attached  to  all  mortgages.  It  was  bj'  statute  a  condition  of  the 
contract  as  fully  as  though  written  in  the  body  of  the  instrument. 
Probably  too  the  mortgagee  would  have  the  right  without  the  statute  to 
pay  the  taxes  and  include  them  in  the  judgment,  so  as  to  keep  his  se- 
curity perfect.  There  was  therefore  no  error  in  this  ruling  of  the 
court. 

The  other  question  arises  on  a  demurrer  to  the  defence  stated  in  the 
answer.     The  time  for  which  the  note  and  mortgage  were  given  had' 
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not  expired  when  this  action  was  brouglit.  The  only  default  alleged  in 
the  petition  was  a  failure  to  pay  the  taxes  when  due,  a  sale  for  non- 
payment, and  a'  redemption  therefrom  by  the  mortgagee.  Plaintiflf 
claimed  judgment  and  foreclosure  for  the  full  amount  of  the  notes  and 
the  taxes.  In  their  fourth  defence  the  defendants  alleged  that  since 
the  filing  of  the  petition  herein,  they  had  tendered  to  plaintiff  the  full 
amount  of  the  taxes  and  penalty,  and  all  costs  accrued  in  the  action, 
•which  tender  was  refused,  and  further  that  they  now  repeated  the 
tender  and  brought  the  money  into  court.  To  this  defence  a  demurrer 
was  interposed  and  sustained.  Was  this  error?  "We  think  not.  By 
the  express  terms  of  the  contract  the  entire  amount  of  the  debt  was  to 
become  due  upon  a  failure  of  the  mortgagor  to  pay  the  taxes.  There 
is  nothing  to  vitiate  such  a  contract.  It  is  not  prohibited  by  statute, 
nor  against  public  policy.  Nor  is  it  a  hard  contract,  one  which  it 
would  be  unconscionable  to  enforce.  The  lender  of  monej'  may  well 
insist  that  the  security  be  kept  intact,  or  the  loan  mature.  This  is  but 
parallel  to  the  case  of  a  stipulation  that  upon  a  failure  to  pay  interest 
promptly  the  principal  shall  become  due.  Such  stipulations  have 
almost  invariabl3'  been  sustained.  In  one  late  case  the  opinion  con- 
tains this  language :  "  The  entire  amount  cannot  be  altered  b}'  any 
construction  which  may  be  given  to  the  contract.  The  time  of  payment 
only  is  contingent.  The  parties  to  the  original  contract  have  unques- 
tionably a  right  to  agree  that  if  the  interest  upon  the  money  is  not  paid 
punctually  the  principal  shall  become  due.  So  they  might  make  any 
other  event  the  criterion  of  the  time  when  the  principal  was  to  be  paid." 
The  case  cited  b^'  counsel  for  plaintiff  in  error,  16  111.  400,  has  no 
application  here.  Whether  the  facts  alleged  in  the  second  and  tliird 
defences  of  the  answer  be  true,  we  do  not  know.  They  are  denied  by 
the  replj-,  and  the  record  is  silent  as  to  the  testimony.  They  must 
therefore  be  left  entirely  out  of  our  consideration,  and  the  case  stands 
as  the  ordinary  foreclosure  of  a  mortgage  with  the  default  in  the  paj-- 
ment  of  taxes  as  the  condition  broken. 
The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


KEZER  V.   CLIFFORD. 

Supreme  Court,  New  Hampshire,  1879. 

[59  N.  H.  208.] 

Writ  of  Entrt,  to  foreclose  a  mortgage  upon  a  tract  of  land  in 
Wentworth.  The  defendant  mortgaged  the  premises  to  the  plaintiff 
bv  his  deed  dated  September  26,  1870,  containing  the  usual  covenants 
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\o?  warranty  against  all  persons  claiming  under  the  defendant,  to 
secure  a  note  of  the  same  date  for  $1,500  payable  on  demand,  with 
interest.  Plea,  the  general  issue,  with  a  brief  statement  that  the 
mortgaged  premises  were  legally  assessed  to  the  defendant  in  the 
year  1874,  by  the  assessors  of  Wentworth ;  that  the  defendant  neg- 

\  lected  and  refused  to  pay  the  taxes ;  that  because  of  the  non-pay- 
ment of  the  taxes  the  premises  were  duly  advertised  and  sold  May 
20,  1875,  to  one  John  A.  Davis ;  that  the  premises,  not  having  been 
redeemed  from-  the  sale,  were  conveyed  by  the  collector  to  Davis, 
May  22,  1876;  that  the  defendant,  February  12,  1875,  filed  his 
petition  in  the  district  court  of  the  United  States  for  the  district 
of  New  Hampshire,  and  was  adjudged  bankrupt,  and  March  5,  1878, 
received  a  discharge  from  all  his  debts  and  claims  provable  in  bank- 
ruptcy ;  that  afterwards,  to  wit,  September  12,  1878,  he  purchased 
of  Davis  his  interest  in  the  mortgaged  premises,  and  on  the  same 
day  received  from  him  a  quitclaim  deed  of  the  same ;  and  that  the 
defendant  is  in  possession  claiming  title  under  his  deed  from  Davis. 
The  plaintiff  moved  to  reject  the  brief  statement,  which  was  granted, 
and  the  defendant  excepted.  Trial  by  the  court,  and  verdict  for  the 
plaintiff. 

Clark,  J.  The  brief  statement  disclosed  no  defence,  and  was  prop- 
erly rejected.  Pallet  v.  Sargent,  36  N.  H.  496.  Upon  the'  facts 
proved,  the  defendant  cannot  set  up  the  tax  title  to  defeat  the  plain- 
tiff's mortgage.  The  relation  of  mortgagor  and  mortgagee  is  suci 
that  a  mortgagor  in  possession  cannot  acquire,  as  against  the  mort 
gagee,  an  indefeasible  tax  title  of  the  mortgaged  property'.  Cooleyy 
Taxation,  345 ;  Jones  on  Mort.  §  680.  The  mortgage  contained  the 
usual  covenants  of  warranty,  and  any  tax  title  subsequently  acquired 
by  the  mortgagor  enured  to  the  mortgagee.     Gardiner  v.  Gerrish,  23 

^e.  46  ;  Fuller  v.  Hodgdon,  25  Me,  243.  The  mortgage  debt  was  not 
paid,  nor  was  the  mortgage  discharged  by  the.discharge  of  the  defend- 
ant in  bankruptcy.  Although  he  was  thereby  relieved  from  personal 
liability  for  the  debt,  and  for  damages  for  breach  of  his  contracts  gen- 
erall}',  which  could  have  been  proved  against  his  estate  in  bankruptcy, 
he  was  not  freed  from  the  estoppel  of  the  mortgage  covenants.  Cov- 
enants are  contracts,  but  they  operate'by  way  of  estoppel  as  well  as  by 
way  of  contract ;  and  the  discharge  of  the  bankrupt  from  personal 
liability  for  damages  for  breach  of  the  contract  does  not  release  him 
from  the  estoppel  which  does  not  depend  upon  personal  liability  for 

^  damages.  The  debt  is  regarded  as  subsisting,  so  far  as  it  is  necessary 
to  uphold  the  mortgage.  The  defendant  cannot  redeem  the  premises 
without  paying  the  full  amount  of  the  mortgage  debt,  notwithstanding 
his  discharge.  Jones  on  Mort.  §  1073.  He  is  liable  for  any  breach 
of  the  covenants  in  the  mortgage  arising  subsequent  to  his  discharge. 

-iBennett  v.  Bartlett,  6  Gush.  225;  French  v.  Morse,  2  Gray,  111 ;  Reed 
V.  Pierce,  36  Me.  455.  And  the  tax  title  acquired  by  him  passed  to 
the  plaintiff  by  way  of  estoppel,  by  force  of  the  warranty,  as  if  the  dis- 
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charge  in  bankruptcj-  had  not  been  granted.  Chamberlain  v.  Meeder, 
16  N.  H.  381 ;  Bump  on  Bankruptcy,  8th  ed.,  743 ;  Bush  v.  Person, 
18  How.  82.  Judgment  on  the  verdict. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


C.   Administration  of  Estates. 

COPE  V.   COPE. 

Chancery,  1707. 
[2  Scdkeld,  449.] 

If  a  man  mortgage  lands,  and  covenants  to  pay  the  money,  and  dies, 
the  personal  estate  of  the  mortgagor  shall,  in  favor  of  the  heir,  be 
applied  to  exonerate  the  mortgage.  So  it  is,  though  there  was  no  cove- 
nant, if  the  mortgagor  had  the  money ;  because  it  was  his  debt,  and  he 
is  bound  to  make  it  good  though  the  land  be  a  defective  security  ;  but 
if  grandfather  mortgages  and  covenants  to  pay,  and  the  lands  descend 
to  his  son,  and  his  son  dies,  having  a  personal  estate  and  a  son,  the 
son's  personal  estate  shall  not  go  in  aid  of  this  mortgage.  A.  mort- 
gages his  land  to.  B.,  and  after  sells  it  to  C.  for  £1,000,  which  includes 
the  mortgage  money  ;  G.  the  purchaser  shall  pay  the  mortgage,  for  he 
has  made  it  a  debt  in  himself.  But  it  is  to  be  understood  that  this 
exoneration  is  not  to  be  allowed,  unless  there,  be  personal  assets  sufH- 
cient  to  pay  all  legacies  ;  for  the  mortgage  shall  be  paid  out  of  the  land 
if  there  be  not  personal  assets  to  paj-  the  legacies  ;  and  if  by  such  pa}'- 
ment  assets  fall  short,  the  legatees  may  make  such  mortgagee  refund. 


THORNBOEOUGH  v. 
Chancery,  1675, 
[3  Swanst.  628.]         / 

Lawrence  Clifton,  in  consideration  of  £500  conveyed  to  James 
Baker  in  fee";  James,  hy  a  separate  indenture,  executed  at  the  same  time, 
agreed  that  if  Lawrence  paid  £30  half-yearly  during  his  life,  and  if 
the  heirs  of  Lawrence  after  his  death  pay  unto  James  Baker,  his  heirs, 
executors,  administrators,  or  assigns,  witliin  six  months  after  the  death 

18 
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of  Lawrence,  the  full  sum  of  £500,  with  the  interest  due  since  the  pay- 
ment of  the  last  £15,  then  the  convej-ance  to  be  void.  Lawrence  died, 
and  the  plaintiflTs  wife  is  daughter  and  heir.  James  Baker  died  in 
1659,  and  b}'  his  death  the  forfeited  premises  descended  to  John  Baker, 
an  infant,  his  son  and  heir,  who  was  defendant,  by  Sir  John  King,  his 
guardian,  together  with  his  mother  Sarah,  the  administratrix  of  James, 
since  married  to  Nichols. 

The  plaintiff's  snit  was  to  have  the  redemption :  the  defendants,  by 
answer,  submitted  to  a  redemption,  and  the  administratrix  confessed 
that  James  left  assets  to  pay  his  debts,  besides  the  £500  and  interest; 
and  the  question  before  the  Master  of  the  Rolls  was,  whether  the  heir 
or  administratrix  should  have  this  money?  Wherein  because  the 
precedents  were  various,  and  this  was  like  to  be  a  leading  case  for 
the  future,  the  Master  of  the  Rolls  would  deliver  no  opinion,  but  left  the 
cause  to  be  set  down  before  me  to  receive  my  determination  upon  it. 

I  decreed  the  money  to  the  administratrix  for  these  reasons : 

First,  where  the  condition  of  the  fee-simple  mortgage  mentions 
neither  heirs  nor  executors,  there  the  money  ought  to  be  paid  to  the 
executors  ;  for  so  is  Littleton's  text,  and  Goodal's  case  ;  and  the  reason 
is,  because  the  money  came  first  out  of  the  personal  estate,  and  so 
naturally  returns  thither  again. 

Secondly,  when  both  are  mentioned,  but  disjunctively,  there  if  the 
mortgagee  pay  the  monej-  precisely-  at  the  daj',  he  may  elect  to  pay  it 
to  the  heir  or  executor  as  he  pleases. 

Thirdh',  where  the  precise  day  is  past,  and  the  mortgage  forfeited, 
there  all  election  is  gone  in  law  ;  for  in  law  there  is  no  redemption. 

Fourthly',  though  eqnit\-  do  still  give  the  mortgagee  a  power  of  re- 
demption, j'et  equity  will  not  revive  the  power  of  election  which  was 
once  gone,  because  of  the  inconvenience  ;  for  if  it  should  be  revived  to 
the  mortgagor,  lie  would  delay  paj-ment  as  he  pleased,  and  at  last  force 
a  composition,  and  play  the  money  into  the  hand  which  would  use  him 
best;  and  if  the  court  should  exercise  that  power,  and  take  upon  them 
to  elect  to  whom  they  would  give  tlie  money,  it  might  be  too  arbitrary. 

Fifthly,  there  ought  so  to  be  some  certain  rule ;  and  the  best  rule  is 
to  come  as  near  the  rule  and  reason  of  the  common  law  as  may  be : 
now  the  law  alwa3-s  gives  the  money  to  the  executor  or  administrator 
if  no  person  be  named ;  and  when  the  election  to  paj'  either  heir  or 
executor  is  forfeited,  it  is  all  one  in  law  as  if  neither  heir  nor  executor 
had  been  named. 

Sixthlj-,  to  inquire  whether  the  executor  or  administrator  have  assets 
or  not  assets,  is  not  the  measure  of  justice  in  this  case  ;  it  is  a  proper 
inquir}'  when  the  court  will  exercise  an  arbitrary  disposition  of  the 
money,  but  otherwise  it  is  not  reasonable  to  hinder  the  mortgage  money 
from  returning  to  the  personal  estate,  whence  it  came,  only  because  the 
executor  is  thought  to  have  enough  already  ;  for  in  natural  justice  and 
equit}'  the  principal  right  of  tlie  mortgagee  is  to  the  monej-,  and  his  right 
to  the  land  is  only  as  a  security  for  the  money ;  wherefore  when  this 
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security  descends  to  the  heir  of  the  mortgagee,  charged  with  an  eqnity 
of  redemption,  as  soon  as  the  mortgagor  pays  the  monej^,  the  land 
belongs  to  him,  and  only  the  money  to  the  mortgagee,  which  is  merely 
personal,  and  so  accrues  to  the  executor  or  administrator. 

Seventhly,  although  when  the  mortgagor  covenants  with  the  mort- 
gagee, the  case  of  the  mortgagee's  executors  and  administrators  be  so 
much  the  stronger  for  that  personal  covenant,  yet  without  such  a  cove- 
nant the  case  is  strong  enough  ;  and  if  the  right  of  the  money  should 
depend  npon  these  or  the  like  circumstances,  it  might  prove  casus  pro 
amico,  which  were  not  convenient. 

Eighthly,  it  is  not  inconvenient  nor  absurd,  that  the  heir  who  loses 
the  land  should  also  lose  the  monej'  which  comes  in  lieu  of  the  land ; 
for,  as  hath  been  said,  the  land  is  no  more  in  equity  but  a  security;  and 
upon  this  ground  it  is  that  in  London,  mortgages  in  fee  simple  are 
always  reckoned  as  part  of  the  personal  estate,  and  divided,  according 
to  custom. 


:}^uu 


'PEAL, 
Supreme  Court,  Pennsylvania,  1855. 

[24  Pa.  St.  200.] 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J.  Two  other  questions  arising  upon  the  will  of  John 
HoflF  are  presented  by  this  appeal,  quite  unlike  those  which  have  just 
been  ruled  in  the  opinion  in  Newell's  Appeal. 

The  testator  devised  to  his  wife,  the  appellant,  for  life,  the  house  in 
^hich  he  dwelt  on  Chestnut  Street,  together  with  the  policy  of  insur- 
ance and  furniture.  When  he  purchased  the  house  in  1847,  there  was 
a  mortgage  resting  on  it  for  $8,400,  made  by  a  former  owner,  and  his 
■will  is  silent  in  regard  to  the  payment  of  the  mortgage.  The  executors 
paid  it  off  out  of  the  personalty,  and  took  an  assignment ;  but  the  cred- 
itor and  the  Court  of  Common  Pleas  refused  to  allow  them  a  credit  for 
it  on  the  ground  that  the  widow  took  the  estate  cum  onere,  and  that 
she  must  pay  the  mortgage.  She  appeals,  and  the  question  is  whether 
the  mortgage  is  chargeable  on  her  estate  or  on  the  personaltj'. 

The  will  contains,  in  the  introductory  clause,  the  usual  direction  as 
to  pa3'ment  of  debts,  a  phrase  which  in  England  is  necessarj-  to  charge 
debts  on  the  realty,  but  wKolly  unnecessary  here,  where  lands  as  well 
as  personal  estate  are  bound  for  every  decedent's  debts.  Still  the 
words  "  after  the  payment  of  my  lawful  debts,"  cannot  be  treated  as 
meaning  nothing ;  and  if  they  are  to  have  any  significance,  it  must  be 
that  the  executors  should  pay  the  debts  before  distribution  be  made  of 
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V  the  estate  in  pursuance  of  the  will.  A  debt  secured  b}-  a  mortgage 
of  the  testator's  own  making,  is  no  less  a  debt  within  the  meaning  of 
the  introductory  phraseologj-  of  wills  than  a  promissory  note  ;  and  ex- 
ecutors are  as  much  bound  to  pay  the  one  as  the  other.  The  reason 
assigned  in  the  English  cases  for  throwing  such  a  mortgage  upon  the 
pcrsonaltj-,  is  that  the  personal  estate  has  been  benefited  by  the  making 
of  the  mortgage  ;  a  reason  for  which  we  stand  in  no  need,  though  it  is 
us  applicable  here  as  there.  As  to  the  mortgagee,  tlie  mortgage  is  a 
specific  lien,  and  he  cannot  be  restrained  from  resorting  to  the  land 
pledged ;  and  as  between  him  and  other  creditors,  be  will  often  be 
compelled  to  do  so  in  relief  of  other  funds  ;  but  as  between  the  mort- 
gagor and  his  representatives,  his  mortgage  is  evidence  of  indebted- 
ness ;  and  where  there  is  nothing  in  the  will  to  control  their  action,  it 
is  their  plain  dut}'  to  pay  it.  And  to  excuse  them  there  must  be  a  clear 
declaration  of  intention  that  the  devisee  of  the  mortgaged  premises  is 
to  take  them  cum  onere.  Thus  it  is  settled,  says  Powell,  on  the  au- 
thority of  a  great  number  of  cases  (see  his  work  on  Devises,  vol.  xi. 
p.  671),  that  a  devise  of  mortgaged  lands,  subject  to  the  mortgage 
thereon,  does  not  throw  the  charge  on  the  estate  so  as  to  exempt  the 
funds  which  bylaw  are  antecedentlj- liable,  as  the  testator  is  considered 
to  use  the  terms  merely  as  descriptive  of  the  encumbered  situation  of 
the  propert3',  and  not  for  the  purpose  of  subjecting  his  devisee  to  the 
burden. 

But  how  is  it  where  the  estate  comes  to  the  devisor  encumbered  by  a 
mortgage  made  b)'  a  former  owner?  If  it  come  bj-  descent  or  devise, 
and  the  testator  has  done  no  act  to  make  the  debt  his  own,  his  devisee 
will  take  the  estate  cum  onere,  and  the  executors  are  not  chargeable 
with  the  mortgage ;  and  the  rule  is  the  same  even  where  the  testator 
has  purchased  the  estate,  if  he  have  had  no  connection,  or  contract,  or 
communication  with  the  mortgagee,  and  have  don's  no  act  to  show  an 
intention  to  transfer  the  debt  from  the  estate  to  himself.  What  deal- 
ings will,  have  the  effect  to  make  the  mortgage  his  own  debt,  have'  been 
debated  in  a  great  variety  of  cases,  several  of  which  counsel  have  cited 
in  their  paper-books.  It  seems  that  paying  the  mortgagee  a  higher  rate 
of  interest,  and  indemnifying  the  vendor  against  the  mortgage,  both 
which  occurred  ia  this  case,  are  not  such  acts  on  the  part  of  the  pur- 
chaser as  make  him  personally  liable  for  the  mortgage  debt.  Shafto  v. 
Shafto,  2  Cox's  P.  W.  664 ;  Woods  v.  Huntingford,  3  Ves.  128. 

The  court  below  ruled  the  question  on  this  ground.  The  learned 
judge  said,  it  must  appear  that  he  (the  testator)  has  done  some  act  by 
which  he  has  made  himself  directly  liable  to  the  owner  of  the  encum- 
brance ;  and  then  he  ruled  that  the  evidence  submitted  to  the  auditor 
was  insufficient  to  shift  the  obligation  from  the  real  to  the  personal 
fund.  We  agree  that  some  act  must  be  shown,  indicative  of  an  inten- 
tion to  take  the  mortgage  upon  himself,  and  the  court  were,  perhaps, 
right  in  setting  aside  the  evidence  of  payment  of  an  increased  rate  of 
interest,  and  certainly  right  in  disregarding  the  declarations  of  the 
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testator,  made  to  persons  having  no  interest  in  the  subject ;  but  they 
overlooked  one  important  and  decisive  fact,  which  was  in  full  proof 
before  the  auditor,  to  wit,  that  Hoff  purcliased  not  merely  the  equitj'  of 
redemption  in  this  house  and  lot,  but  the  entire  interest,  and  that  the 
mortgage  formed  part  of  the  price  of  the  estate.  .  The  proof  was  that  he 
bought  of  William  Reynolds  and  wife  for  $13,900  ;  that  he  paid  $5,500, 
which,  with  this  mortgage  of  Elmes  to  Harvey  for  $8,400,  was  "  in  full 
the  consideration  for  the  premises."  The  receipt  of  Reynolds,  indorsed 
on  his  deed  to  HoflF,  stipulates,  moreover,  that  the  said  mortgage  and 
the  interest  due,  and  to  grow  due,  thereon  are  to  be  paid  by  the  said 
John  Hoff. 

Now,  it  is  immaterial  whether  this  amounted  to  a  covenant  on  the 
part  of  Hoff  to  pay  the  mortgage,  thougli,  according  to  the  doctrine  of 
Campbell  v.  Shrum,  3  Watts,  60,  and  the  cases  there  cited,  it  might  be 
easy  to  say  it  did,  but  surely  there  can  be  no  doubt  he  would  be  liable 
to  an  action  for  money  had  and  received,  at  the  suit  of  the  mortgagee. 
As  was  said  in  the  case  of  the  Earl  of  Belvidere  v.  Eochfort,  cited  in 
2  Powell  on  Devises,  679,  the  plain  intent  of  the  deed  was  to  put  the 
purchaser  in  the  place  of  the  vendor,  and  that  he  might  not  be  longer 
liable  to  the  mortgagee,  a  sufficient  part  of  the  purchase-money  was 
left  in  the  purchaser's  hands  for  satisfaction  of  the  mortgage,  the  pur- 
chaser thereby  taking  upon  himself  the  vendor's  bond  and  covenant 
for  payment  of  the  mortgage,  as  fully  as  if  he  himself  had  covenanted 
to  pay  it  off,  and  either  the  vendor  or  mortgagee  might,  upon  hat 
contract,  have  compelled  him  to  pay  it  off.  The  decree  in  that  case  was 
confirmed  by  the  House  of  Lords,  and  though  some  doubt  has  been 
thrown  upon  it  by  Lord  Thurlow,  in  Tweedle  v.  Tweedle,  2  B.  C.  C. 
107,  and  by  Lord  Alvanley,  in  Woods  v.  Huntingford ;  still,  its  good 
sense  is  its  sufficient  vindication,  and  commends  it  ta  our  acceptance. 
Nor  is  the  doctrine  of  that  case  destitute  of  support  from  authorities 
of  high  respectability,  as  may  be  seen  by  consulting  Billinghurst  v. 
Walker,  2  B.  C.  C.  608 ;  Cope  v.  Cope,  2  Salk.  449,  2  Ch.  Ca.  5 ; 
Pochley  v.  Pochley,  1  Vern.  36 ;  King  v.  King,  3  P.  W.  360,;  GaltoQ 
V.  Hancock,  2  Atk.  436 ;  Robinson  v.  Gee,  1  Ves.  251 ;  Phillips  v. 
Phillips,  2  Bro.  C.  273;  Johnson  v.  Milkrop,  2  Vern.  112;  Balsh 
V.  Hyam,  3  P.  W.  455. 

If  then  Hoff,  in  his  purchase  of  Reynolds,  made  himself  liable  to  the 
mortgagee  in  any  form  of  action,  how  can  we  hesitate  to  call  the  mort- 
gage his  debt?  It  is  of  no  consequence  that  the  mortgagee  was  not  a 
parly  to  the  dealings  between  Hoff  and  Reynolds,  for  it  is  a  rudimental 
principle,  that  a  party  maj'  sue  on  a  promise  made  on  sufficient  con- 
sideration for  bis  use  and  benefit,  though  it  be  made  to  another  and 
not  to  himself.  It  is  equally  unimportant"  that  the  mortgagee's  rem- 
edies against  the  land  remained,  unimpaired.  The  question  before  us 
does  not  touch  the  specific  lien  of  the  mortgage,  but  the  personal  lia- 
bility of  the  purchaser.  He  made  himself  liable  to  his  vendor  and  to 
the  mortgagee,  and  he  retained  purchase-money  enough  in  his  hands 
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to  indemnifj-  himself.  That  monej'  belonged  to  the  mortgagee,  and  I 
bold  he  might  have  recovered  it  in  assumpsit  if  not  in  covenant ;  but, 
not  bein^  paid  in  the  lifetime  of  Hoff,  his  personal  estate  had  the  bene- 
fit of  it,  and  it  went  into  the  hands  of  his  executors  for  the  pa\-mcnt, 
first  of  all,  of  his  "lawful  debts."  He  had  no  debt  more  lawful  than 
this  mortgage,  and  there  is  great  precision  in  the  equitable  principle 
which  devotes  that  money  in  the  executor's  hands  to  the  satisfaction  of 
ttu&.d.ebt. 

But  that  principle  is  applicable  only  when  there  is  no  controlling  tes- 
tamentary intention  expressed.  If  it  were  deducible  from  the  whole 
will,  that  the  testator  meant  his  widow  should  pay  the  mortgage  out  of 
her  life  estate,  we  should  be  obliged  to  say  so — for  the  will  is  the  law 
of  his  estate.     But  no  such  intention  is  manifest. 

^  !'•■  'g  clear,  however,  bej-ond  all  doubt,  that  he  meant  the  bulk  of 
his  personal  estate  should  go  to  legatees  in  the  form  of  pecuniary 
legacies ;  and  it  seems  to  be  settled  that  the  devisee  of  a  mortgaged 
estate  is  not  entitled  to  be  exonerated  out  of  personal  estate  specifically 
bequeathed.  O'Neal  v.  Mead,  1  P.  W.  693.  And  the  same  rale,  it 
has  been  decided,  extends  to  pecuniary  legacies.  Lutkins  v.  Lee,  Cases 
in  Time  of  Talbot,  3 ;  Hamilton  v.  Merely,  2  Ves.  Jr.  65.  In  Euston 
V.  Euston,  2  D.  243,  s.  c.  2  Y.  54,  we  have  a  discussion  of  many  of 
the  principles  I  have  adverted  to ;  and,  under  a  devise  of  mortgaged 
premises,  it  was  held  that  the  personal  estate  of  the  testator  shall  not 
go  in  ease  of  the  mortgaged  premises,  so  far  as  to  defeat  specific  or 
ascertained  pecuniary  legacies,  or  any  part  thereof ;  —  aliter  of  the 
legacies  of  the  residuum. 

On  this  ground  the  decree  of  the  court  can  be  sustained  so  far  as 
the  ascertained  legacies  under  the  will  are  concerned,  but  not  as  to  the 
residuum,  and  the  auditor's  report  shows  that  there  will  be  a  residuum, 
tliough  not  of  suflQcient  amount  to  pay  off  the  mortgage.  Whatever 
there  is  must  be  applied  to  the  mortgage  in  ease  of  the  widow's  life 
estate.  The  auditor  distributed  this  under  the  13th  clause  of  the  will ; 
but  so  much  of  the  decree  as  sustains  this  distribution  must  be  reversed. 
If  that  clause  be  regarded  as  a  bequest  of  additional  legacies,  it  is  so 
general  and  indefinite  in  terms  as  not  to  exempt  the  portion  of  the 
estate  to  which  it  applies  from  contribution  to  the  mortgage. 

The  only  remaining  question  on  this  appeal  relates  to  the  bequest 
to  the  widow  of  the  "  interest  on  $15,000  of  such  stock  as  I  may  pos- 
sess." "We  do  not  regard  this  as  a  specific  legacy  of  that  much  of  the 
testator's  stock ;  but  in  allowing  her,  as  the  auditor  did,  the  full  in- 
terest on  $15,000  of  the  testator's  Pennsylvania  six  per  cents  at  par 
value,  we  believe  he  came  as  near  to  the  mind  of  the  testator  as  was 
possible.  If  it  be  objected  that  it  is  liable  to  taxation,  the  widow  must 
bear  it.  We  see  nothing  in  the  will  that  would  compel  anybody  else  to 
pay  her  taxes. 
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PLIMPTON  V.  FULLER. 

Supreme  Judicial  Court,  Massachusetts,  1865. 

[11  Allen,  139.] 

Bill  m  equity  in  the  nature  of  a  bill  of  interpleader,  by  the  execu- 
tors of  the  will  of  Francis  W.  Fuller,  setting  forth  a  copy  of  the  tes- 
tator's will,  which  contained  the  following  devise  : 

"I  give,  bequeath  and  devise  to  my  father,  "Warren  Fuller,  and  to 
my  mother,  Eliza  B.  Fuller,  their  heirs  and  assigns,  all  the  right,  title, 
and  interest  which  T  own  in  the  homestead  now  occupied  by  my  said 
father,  Warren  Fuller,  excepting  that  my  aunts,  Eliza  Fuller  and 
Hannah  Fuller,  are  to  have  free  and  undisturbed  possession  of  the 
old  house,  with  all  the  privileges  they  have  heretofore  had,  except  that 
of  cutting  off  wood." 

The  will  also  contained  various  devises  and  legacies  of  monej',  and 
gave  the  residue  of  the  personal  estate  to  his  wife,  "  after  the  payment 
of  all  my  just  debts,  legacies  and  charges  against  my  estate."  The 
bill  further  set  forth  that  the  land  described  in  the  devise  above  quoted 
was  subject  to  a  mortgage  bj*  the  testator  to  secure  his  promissory-  note 
for  $1,666.6.7",  with  interest  payable  semi-annu.ally ;  that  the  testator 
paid  the  interest  on  this  debt  as  it  became  due,  up  to  the  time  of  his 
death,  in  January,  1864;  that  since  his  death  no  interest  had  been 
paid  ;  that  the  legacies  of  monej'  amounted  to  $4,300,  and  the  assets, 
exclusive  of  specific  devises  and  bequests,  to  about  $5,541;  and  praj'- 
ing  that  the  several  defendants,  who  were  the  widow  and  legatees  of 
the  testator,  might  be  decreed  to  interplead,  and  that  it  might  be  de- 
termined by  whom  the  mortgage  debt  should  be  paid.  These  facts 
were  all  admitted  bj-  the  several  parties  who  appeared  as  defendants. 

Gray,  J.  The  general  rule  of  law,  in  the  absence  of  any  expressed' 
intrntJj_J]][j|_^^^M^_rjitTn_;trj_J]^^  nlthnnjjl  ii'?wirpd  hy 

mortgage,  are  to  be  i^ni'fl  Hllti  "^  '""  r"nnTTl1  nl•nDF'^^r  ^"^^'^"  ^^<^^°vn- 
tion  of  his  real  estate.  Seaver  v.  Lewis,  14  Mass.  83  ;  Hewes  v.  Dehon, 
3  trray,  205.  In  this  case,  the  expressed  intent  accords  with  the  gen- 
eral rule.  The  gift  of  the  personal  property  to  the  widow  is  in  terms 
postponed  to  the  payment  of  all  debts,  legacies,  and  charges  against 
the  estate.  In  the  devise  of  the  homestead  to  the  father,  the  use  of  the 
words  restricting  it  to  the  testator's  right,  title  and  interest  is  accounted 
for  )>y  the  outstanding  right  of  dower  in  his  mother,  if  not  by  a  life 
estate  in  his  aunts.  The  direction  to  sell  other  real  estate  has  no  ten- 
dency to  charge  this.  The  manifest  intention  of  the  testator  was  to 
devise  to  his  father  the  homestead  which  had  once  been  his,  subject 
onlj'  to  his  wife's  right  of  dower,  and  to  the  possession  for  life  of  the 
testator's  maiden  aunts.  The  personal  property  is  therefore  to  be 
applied  to  the  discharge  of  the  mortgage.  Decree  accordingly. 
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D.  Questions  of  Dovjer. 


NASH  V.  PRESTON. 

KiNG'8  Bench,  1631. 
[3  Cra.  Cos.  190.] 


A  BILL  IN  Chanceet  WES  refeiTed  to  Jones,  Justice,  and  mysefr,  to 
consider  whether  one  should  be  relieved  against  dower  demanded,  &e. 

The  case  appeared  to  be,  that  J.  S.  being  seised  in  fee,  bj-  inden- 
ture enrolled,  bargains  and  sells  to  the  husband  for  one  hundred  and 
twenty  pounds,  in  consideration  that  he  shall  re-demise  it  to  him  and 
his  wife  for  their  lives,  rendering  a  peppercorn  ;  and  with  a  condition, 
that  if  he  paid  the  hundred  and  twenty  pounds  at  the  end  of  twenty 
years,  the  bargain  and  sale  shall  be  void.  He  re-demiseth  it  accord- 
inglj',  and  dies:  his  wife  brings  dower. 

The  question  was,  whether  the  plaintiff  shall  be  relieved  against  this 
title  of  dower? 

We  conceived  it  to  be  against  equity,  and  the  agreement  of  the 
husband  at  the  time  of  the  purchase,  that  she  should  have  it  against 
the  lessees ;  for  it  w^as  intended  that  they  should  have  it  re-demised 
immediately  to  them,  as  soon  as  they  parted  with  it;  and  it  is  but  in 
nature  of  a  mortgage ;  and  upon  a  mortgage,  if  land  be  redeemed, 
the  wife  of  the  mortgagee  shall  not  have  dower.  And  if  a  husband 
take  a  fine  sur  cognisance  de  droit  come  ceo,  and  render  arrear, 
although  it  was  once  the  husband's,  yet  his  wife  shall  not  have  dower ; 
for  it  is  in  him  and  out  of  him  quasi  uno  flatu,  and  by  one  and  the 
same  act.  Yet  in  this  case  we  conceived,  that  by  the  law  she  is  to 
have  dower :  for,  by  the  bargain  and  sale,  the  land  is  vested  in  the 
husband,  and  thereby  his  wife  entitled  to  have  dower ;  and  when  he 
re-demises  it  upon  the  former  agreement,  yet  the  lessees  are  to  receive 
it  subject  to  this  title  of  dower ;  and  it  was  his  folly  that  he  did  not 
conjoin  another  with  the  bargainee,  as  is  the  ancient  course  in  mort- 
gages. And  when  she  is  dowable  by  act  or  rule  in  law»  a  court  of 
equity  shall  not  bar  her  to  claim  her  dower ;  for  it  is  against  the  rule 
of  law,  viz.,  "where  no  fraud  or  covin  is,  a  court  of  equity  will  not 
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relieve."  And  upon  conference  with  other  the  Justices  at  Serjeants-Inn 
upon  this  question,  who  were  of  the  same  judgment,  we  certified  our 
opinion  to  the  court  of  chancery,  that  the  wife  of  the  bargainee  was 
to  have  dower,  and  that  a  court  of  equity  ought  not  to  preclude  her 
thereof. 


MILLER  V.  THE  FARMEES'  BANK. 
Supreme  Court,  South  Carolina,  1897.  ■** 

[49  S.  C.  427.] 

Action  by  Fannie  E.  Miller  against  the  Farmers'  Bank  of  Edgefield 
in  the  Probate  Court  for  dower.  Judgment  for  plaintiff.  Defendant 
appeals. 

Mr.  Justice  Gary  (after  stating  the  facts)  : 

The  4th  and  5th  exceptions  will  be  considered  together,  and  are  as 
follows:  "  4thji..  Because  his  Honor,  the  Circuit  Judge,  erred  in  hold- 
ing as  applicable  to  this  case,  '  that  where  there  is  a  foreclosure  and 
sale  of  mortgaged  premises  upon  a  mortgage  valid  against  the  wife, 
the  result  is  to  devest  her  of  all  claim  upon  the  laud,  and  compel  her 
to  look  to  the  surplus  proceeds  of  the  sale,  if  an}-  remain,  after  satis- 
fying the  mortgage  debt ;  and  ir  there  is  no  surplus  proceeds  of  sale, 
-after  satisfying"  the  mortgage  debt,  the  widow's  dower  is  gone.'  5th. 
""Because  his  Honor,  the  Circuit  Judge,  erred  in  holding  as  erroneous 
the  judgment  of  the  probate  judge  that  the  renunciation  of  dower  by 
the  plaintiff  on  the  D.  E.  Lanham  or  third  mortgage,  was  for  the  bene- 
fit of  that  mortgage  alone,  and  onlj'  postponed  the  satisfaction  of  that 
mortgage." 

From  the  decisions  rendered  by  the  court  of  last  resort  in  this  State, 
the  following  principles  are  deduced :  1st.  If,  at  the  time  of  coverture, 
there  are  encumbrances  on  the  land,  and  there  is  a  judicial  sale  of  the 
land  during  coverture  to  satisf3'  snch  encumbrances,  the  wife  is  regarded 
as  in  privit}'  of  the  estate  with  her  husband,  and  whatever  rights  she 
may  have  are  transferred  to  the  surplus  proceeds  of  sale  after  payment 
of  the  encumbrances;  but  she  has  no  right  to  have  dower  set  off  to 
her  in  the  land  thus  sold. 

2d.  If,  at  the  time  of,  or  during  coverture,  the  title  of  the  husband 
is  complete  and  unencumbered,  and  he  afterwards  mortgages  the  land, 
the  wife  is  not  a  priv}-  in  estate  with  her  husband,  and  her  right  to 
claim  dower  in  the  land  is  paramount  to  that  of  the"  mortgagee.  In 
such  case  her  rights  are  not  transferred  to  the  surplus  proceeds  of  sale 
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if  the  mortgage  is  foreclosed  during  the  lifetime  of  her  husband,  but, 
after  his  death,  she  can  have  dower  assigned  her  in  the  land  itself. 

3d.  If  the  title  of  the  husband  is  complete,  and,  during  coverture, 
he  executes  a  mortgage  on  the  land  upon  which  the  wife  renounces  her 
dower,  and  the  mortgage  is  foreclosed  during  coverture,  she,  by  her 
own  act,  did  that  which  as  effectually  deprives  her  of  the  right  to  claim 
dower  in  the  land,  as  if  the  mortgage  had  been  executed  for  the  pur- 
chase-money of  the  land,  or  had  been  a  subsisting  lien  at  the  time  of 
marriage.  In  all  these  cases  the  rights  of  the  purchaser  are  para- 
mount to  the  wife's  claim  of  dower.  When  the  wife  renounces  dower 
in  the  land  she,  by  her  own  act,  places  herself  in  privity  of  estate  with 
her  husband. 

4th.  In  cases  wliere  the  rights  of  the  wife  are  in  privity  with  those 
of  her  husband  in  the  land,  and  the  land  is  sold  under  a  judgment  of 
foreclosure  during  coverture,  the  wife  is  not  a  necessar}-  part^-  to  fore- 
closure proceedings,  and  after  the  death  of  her  husband,  has  no  right 
to  claim  dower  in  the  laud. 

5th.  When  a  wife  renounces  dower  on  one  mortgage,  and  there  are 
other  mortgages,  as  in  this  case,  under  all  of  which  the  land  is  sold 
during  coverture,  the  wife,  after  the  death  of  her  husband,  is  not 
entitled  to  relief  against  the  purchaser  of  the  land  on  the  ground  that 
the  renunciation  of  dower  was  for  the  benefit  alone  of  that  mortgage 
upon  which  the  dower  was  renounced,  and  only  postponed  the  satis- 
faction of  that  mortgage.  The  purchaser  must  be  regarded  as  suc- 
ceeding to  all  rights  of  the  parties  to  the  action  and  of  the  wife,  who 
cannot  dispute  his  title.  This  court  is  fully  satisfied,  by  the  reason- 
ing of  the  Circuit  Judge  and  the  authorities  cited  in  his  decree,  tliat 
the  land  was  sold  under  all  tlie  mortgages  aforesaid.  The  4th  and  5th 
exceptions  are  also  overruled. 

The  8th^xception  is  too  general  for  consideration. 

It  is  ye  jjudgment  of  this  court,  that  the  judgment  of  the  Circuit 
Court  bff  affirmed. 


Jton  v.  gray. 

Supreme  Coukt,  Maine,  1852. 
[34  Me.  50  ] 

Bill  in  Equity  to  redeem  real  estate  mortgaged. 

The  plaintiff  is  the  widow  of  John  Simonton,  who  died  in  1851, 
and  who,  in  1844,  mortgaged  the  land,  by  a  deed  in  which  the  plain- 
tiff relinquished  her  right  of   dower.     In   1847   the  land  was   sold 
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for  taxes  to  one  Lord,  who  afterwards  conveyed  his  title  to  the 
mortgagee. 

Through  several  conveyances,  the  defendant  became  the  assignee 
under  the  mortgagee  and  also  the  assignee  under  the  mortgagor. 

In  July,  1849,  the  original  mortgagee  took  measures  to  foreclose 
by  publishing  in  a  newspaper  and  recording  the  same  as  the  statute 
prescribes.  The  plaintiff,  within  the  three  years,  and  before  the 
filing  of  this  bill,  demanded  of  the  defendant  an  account,  &c.,  which 
he  neglected  to  render. 

Note.  If  the  widow  is  entitled  to  redeem,  the  parties  requested 
the  court  to  give  instructions,  as  to  the  principles  which  should 
govern  the  master  in  deciding  what  amount  in  gross,  or  what 
amount  annually,  ought  to  be  paid  to  her  for  a  release  of  the 
estate. 

Howard,  J.  An  equity  of  redemption  is  an  estate  in  the  land, 
which  may  be  devised,  or  taken  on  execution,  and  which  may  de- 
scend to  heirs.     It  is  subject  to  dower.     Eev.  Stat.  ch.  95,  §  15. 

If  the  purchaser  of  an  equity  of  redemption  take  an  assignment 
of  the  mortgage,  both  estates  may  stand,  though  united  in  the  same 
person.  When  substantial  justice  may  be  promoted,  the  mortgage 
will  be  upheld,  or  not,  according  to  his  intention  or  his  interest. 
For  mergers  are  not  favored  in  courts  of  law  or  in  courts  of  equity. 
Campbell  v.  Knights,  24  Me.  32;  Holden  v.  Pike,  24  Me.  427; 
Gibson  v.  Crehore,  3  Pick.  475;  Eaton  v.  Simonds,  14  Pick.  98; 
Forbes  v.  Moffatt,  18  Ves.  390;  Lord  Compton  v.  Oxenden,  2  Ves. 
264;  James  v.  Morey,  2  Cow.  294,  opinion  of  Sutherland,  J. 

In  the  case  at  bar,  it  is  for  the  interest  of  the  purchaser  of  the 
equity  of  redemption,  and  of  those  claiming  under  him,  that  the 
mortgage  should  be  upheld  against  the  encumbrance  of  dower.  It 
would  not  comport  with  just  principles  of  law  or  equity,  that,  after 
uniting  with  her  husband,  and  releasing  her  right,  the  plaintiff  | 
should  have  dower  in  that  estate.  But  she  is  entitled  to  dower  in 
the  equity  of  redemption,  to  which  her  release,  and  the  subsequent 
conveyance  by  her  husband,  present  no  bar;  and  she  can,  therefore, 
redeem  the  estate. 

'  According  to  the  agreement  of  the  parties  a  master  will  be  ap- 
pointed to  ascertain  the  value  of  her  estate  in  gross,  and  the  annual 
value.  As  she  must  keep  down  one  third  of  the  interest  on  the 
amount  due  upon  the  mortgage,  the  yearly  value  of  her  estate  will 
be  found  by  deducting  from  one  third  of  the  net  annual  income  of 
the  whole  estate,  one  third  of  the  annual  interest  on  the  amount  of 
the  mortgage  debt  due. 

The  master  will  ascertain  the  value  of  the  net,  annual  income  of  the 
whole  estate ;  the  amount  due  upon  the  mortgage  at  the  date  of  the 
demand  of  dower,  and  the  probable  duration  of  the  life  of  the  com- 
plainant. From  these  elements  the  required  results  may  be  readily 
determined.     The  sum  to  be  paid  to  her,  for  the  release  of  her  estate, 
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will  be  the  present  worth  of  an  annuity  during  her  life,  equal  to  the 
net  annual  value  of  such  estate.  Carll  v.  Butman,  7  Me.  102; 
Russell  V.  Austin,  1  Paige,  192;  House  v.  House,  10  Paige,  158; 
Bell  V.  Mayor  of  New  York,   10  Paige,  62. 

All  further  orders  and  decrees  are  suspended,  until  the  coming  in 
of  the  master's  report 


HURST  V.   DULANET. 
\f\J  \  Supreme  Court  of  Appeals,  Virgikia,  1891. 

[87  Va.  444.] 

Appeal  from  decree  of  the  Circuit  Court  of  Northumberland 
County,  rendered  April  1,  1889,  in  a  cause  wherein  the  appellant, 
Athalia  Hurst,  widow  of  James  Hurst,  deceased,  was  complainant, 
and  R.  H.  Dulaney  was  defendant.     Opinion  states  the  case. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  principal  question  in  the  case  is  whether  the  appellant,  who 
is  the  widow  of  James  Hurst,  deceased,  is  entitled  to  dower  in  the 
tract  of  land,  known  as  "Bluff  Point,"  in  the  bill  and  proceedings 
mentioned.     The  facts  are  these: 

On  the  1st  day  of  January,  1861,  the  land  was  sold  and  conveyed 
by  James  L.  Haynie  to  Hurst,  who,  on  the  same  day,  executed  a 
deed  of  trust  thereon  to  secure  the  unpaid  purchase-money  to  William 
H.  Haynie,  the  assignee  of  the  vendor.  In  1872  Hurst  was  adjudged 
a  bankrupt,  and  in  the  course  of  the  bankruptcy  proceedings  the  land 
was  sold  at  public  auction  to  the  said  William  H.  Haynie.  The  sub- 
stituted trustee  in  the  deed  of  trust  united  in  this  sale,  and  also  united 
with  assignees  in  bankruptcy  in  conveying  the  land  to  the  purchaser. 
This  was  in  1873,  and  in  the  lifetime  of  Hurst.  The  land  brought 
$450  in  excess  of  the  debt  secured  by  the  deed  of  trust,  which  was 
paid  by  the  purchaser  to  the  assignees  in  bankruptcy.  The  sale  was 
duly  reported  to  the  bankrupt  court,  and  confirmed.  In  1875  Haynie, 
the  purchaser,  and  others,  who  claimed  an  interest  in  the  fund,  con- 
veyed the  land  to  Dulaney,  the  defendant  below,  who  remained  in 
undisturbed  possession  thereof  until  the  commencement  of  this  suit, 
about  twelve  years  afterwards.  Hurst  in  the  meantime  having  died. 

From  this  statement  it  is  very  clear,  as  the  Circuit  Court  held,  that 
the  claim  to  dower  in  the  land  cannot  be  sustained.  The  deed  of 
January  1,  1861,  from  Haynie  to  Hurst,  and  the  deed  of  trust  exe- 
cuted on  the  same  day,  are  considered  in  equity,  not  as  separate  and 
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distinct  transactions,  but  as  part  of  the  same  contract;  so  that  the 
seisin  of  the  husband  was  for  a  transitory  instant  only,  and  of  such 
a  seisin,  according  to  an  ancient  principle  of  the  common  law,  the 
wife  is  not  entitled  to  dower.  This  principle  has  so  often  been  rec- 
ognized by  this  court,  that  it  would  be  a  waste  of  time  to  do  more 
than  merely  cite  the  cases,  and  they  are  Gilliam  v.  Moore,  4  Leigh, 
30;  Wheatley's  Heirs  v.  Calhoun,  12  Leigh,  264;  "Wilson  v.  Davis- 
son,  2  Rob.  384 ;  Robinson  v.  Shacklett,  29  Gratt.  99 ;  Summers  v. 
Dame,  31  Gratt.  791;  Coflfman  v.  Coflfman,  79  Va.  504. 

These  cases  also  establish  the  proposition  that  if  both  instruments 
are  executed  on  the  same  day,  the  presumption  is  they  were  executed 
at  the  same  time,  and  are  parts  of  the  same  transaction,  unless  the 
contrary  be  shown,  —  unless  it  be  proved  that  they  were  separate 
and  independent  acts. 

Nor  is  the  present  case  affected  by  the  fact  that  the  deed  of  trust 
was  for  the  benefit  of  an  assignee.  The  deed  was  given  to  secure 
the  unpaid  purchase -money  for  the  land,  and  that  is  suflBcient.  The 
principle  above  stated  has  often  been  held  to  apply  in  favor  of  a  third 
person  who  advances  the  purchase-money,  and  at  the  time  of  the  con- 
veyance takes  a  mortgage  on  the  land  for  his  indemnity,  and  it 
equally  applies  to  a  case  like  the  present.  Cowardin  v.  Anderson, 
78  Va.  88. 

Thus  far,  then,  the  decree  appealed  from  is  right.  But  the  court 
went  on  to  decree,  not  only  that  the  appellant  is  entitled  to  dower  in 
the  surplus  arising  from  the  sale  of  the  land,  but  that  the  defendant 
is  liable  accordingly;  that  is,  that  he  must  pay  to  the  appellant  the 
Bum  of  nine  dollars  per  annum  during  her  natural  life,  which  is  the 
annual  interest  at  six  per  cent  on  one  third  of  the  surplus.  This  was 
erroneous.  The  statute,  now  carried  into  section  2269  of  the  code, 
although  it  provides  that  the  widow  in  such  a  case  shall  be  entitled 
to  dower  in  the  surplus,  does  not  make  the  land,  in  the  hands  of  a 
bona  fide  purchaser  at  a  judicial  sale  thereof,  liable  for  her  claim,  nor 
is  he  bound  to  see  to  the  application  of  the  purchase-money.  In  other 
words,  she  must  look  to  the  surplus,  and  not  to  the  purchaser  who 
has  paid  it.     Robinson  v.  Shacklett,  supra. 

The  decree  must,  therefore,  be  reversed,  and  the  bill  dismissed. 

Decree  reversed  and  bill  dismissed. 
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Section  II.  —  Redemption. 


A.   Limitations  upon  Redemption. 

HOWARD   V.   HARRIS, 

Chancery,  1681. 

[1  rero.-33.] 

H9WAED  mortgages  land,  and  the  proviso  for  redemption  was  thus : 
provided  that  I  myself,  or  the  heirs  males  of  mj'  body,  may  redeem. 
The  question  was,  whether  his  assignee  should  redeem  it  ?  and  it  was 
decreed,  he  should ;  for,  if  once  a  mortgage  always  a  mortgage. 

In  this  case  part  of  the  mortgaged  estate  happened  to  be  in  Mrs. 
Howard's  jointure,  and  it  was  admitted  that  she  thereby  was  entitled  to 
a  redemption  of  the  whole  mortgage ;  and  so  it  was  adjudged  in  the 
case  of  Browne  and  Edwards. 
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Supreme  Coukt,  Michigan,  1858. 

[5  Mich.  231.] 

Manning,  J.  The  bill  in  this  case  is  very  inartificially  drawn ;  so 
much  so,  that,  on  first  reading  it  over,  one  is  at  a  loss  to  know  whether 
it  is  for  the  redemption  of  mortgaged  premises,  for  the  specific  per- 
formance of  a  contract,  or  to  set  aside  certain  transactions  for  fraud. 
We  mention  this,  as  the  merits  of  a  case  may  sometimes  be  overlooked, 
or  lost  sight  of,  by  reason  of  the  rubbish  under  which  it  is  concealed. 
We  think,  however,  there  are  sufficient  facts  stated,  when  separated 
from  the  irrelevant  or  immaterial  matter,  to  enable  us  to  treat  it  as  a 
bill  to  have  a  certain  deed  and  contract  relative  to  real  estate  declared 
a  mortgage,  and  for  redemption  of  the  mortgaged  premises.  As  such 
we  shall  consider  it. 

Complainant  purchased  of  the  defendant  Warner,  in  1853,  a  lot  in 
the  village  of  Mt.  Clemens,  on  which  there  was  a  sawmill.  On  the 
5th  of  April,  1854,  the  premises  were  deeded  by  Warner  to  complain- 
ant, who,  at  the  same  time,  to  secure  a  part  of  the  purchase-money, 
mortgaged  the  lot  to  Warner  for  $2,331.26,  paj^able  with  interest  — 
$500  on  the  18th  of  November,  1854;  1500  in  one  year  thereafter; 
the  like  sum  in  two  years ;  and  the  balance,  being  $831.26,  in  three 
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years.  The  complainant  soon  thereafter,  and  in  less  than  a  j'ear,  be- 
came embarrassed  in  his  business,  and  was  unable  to  pay  Warner  and 
bis  other  creditors  what  he  was  owing  them.  He  was  indebted  to  "War- 
ner in  a  large  sum,  over  and  above  the  mortgage  debt,  and  Warner, 
being  aware  of  his  pecuniary  difficulties,  was  solicitous  to  get  his  debt 
secured  —  that  is,  that  portion  of  it  not  Included  in  the  mortgage  ;  and 
went  twice  from  Saginaw,  where  he  was  residing,  to  Mt.  Clemens,  to 
see  if  he  could  not  make  some  arrangement  with  complainant  for  that 
purpose.  On  his  last  visit  a  settlement  took  place  between  the  parties, 
from  which  it  appears  complainant  turned  out  property  in  part  payment 
of  what  he  was  owing  him,  leaving  a  balance  still  due  Warner  of  $2,000. 
-Warner,  to  effect  the  settlement,  was  induced  to  take  the  property  at 
more  than  its  value.  In  pursuance  of  this  settlement,  the  mortgage 
from  complainant  to  Warner  was  cancelled,  and  the  mortgaged  premises 
were  deeded  back  to  Warner  by  complainant.  This  deed  bears  date 
on  the  6th  February,  1855. 

There  is  also  a  contract  between  the  parties  for  the  repurchase  of  the 
premises  by  complainant.      This    contract   bears  date   February  7  — 
the  daj'  after  the  deed.     Were  the  two  instruments  part  of  one  and  the 
same  transaction?   or  were  thej-  separate  and  distinct  transactions? 
The  difference  in  their  dates  favors  the  latter  view,  but  it  is  by  no 
means  conclusive.     The  bill  alleges  both  had  their  origin  in  the  settle- 
ment, and  that  they  are  parts  of  the  same  transaction,  and  were  intended 
as  security  for  the  payment  of  the  $2,000.     The  answer,  instead  of 
denying  this  in  clear  and  explicit  terms,  as  it  should  have  done  if  it  was 
not  the  truth,  we  think  admits  it.     Eeferring  to  Warner's  second  visit, 
the  answer  says,  he  (Warner)  was  about  to  return  home  when  complain- 
ant stated  to  him  he  had  a  horse  and  buggy  and  a  certain  promissory 
note  he  would  let  him  have,  if  "he  would  release  all  complainant  was 
owing  him  aside  from  the  mortgage,  and  a  part  of  the  latter,  and  extend 
the  paj-ment  due  on  the  mortgage  to  the  1st  of  December,  1855."     The 
answer  then  proceeds  :    "  That  this  defendant,  thinking  he  could  do  no 
better,  then  and  there  agreed  to  take  said  note  and  horse  ar^d  buggy, 
and  a  deed  of  said  sawmill  lot  and  mill,  and  entered  into  contract  A." 
(the  contract  of  7th  February,  1855,  already  spoken  of),    "  with   the 
design  and  express  understanding  on  the  part  of  said  complainant  and 
this  defendant,  if  he  (the  said  complainant)  failed  in  any  particular  in 
complying  with  said  contract  A.,  that  he  (the  said  complainant)  should 
have  no  right  at  law  or  in  equity  to  the  said  lands  and  sawmill ;  and 
said  contract  A.  was  particularly  and  expressly  conditioned  to  be  the 
same  as  an  original  contract  for  the  convej-ance  of  land,  in  which  time 
should  be  material,  and  every  requisite  on  the  part  of  said  complainant 
to  be  done  and  performed,  should  be  by  him  literally  complied  with." 
Here  is  an  admission  of  complainant's  case  bj'  the  answer.     It  admits 
the  deed  and  contract  are  parts  of  one  transaction,  and  that  the  object 
of  tliem  was  to  secure  the  balance  of  complainant's  debt  to  Warner. 
It  also  shows  that  if  complainant  failed  to  pay  promptly  when  the  debt 


288  BATTY   V.    SNOOK. 

became  due,  he  was  to  forfeit  all  right  at  law  and  in  equity  to  the 
premises  he  had  conveyed  to  Warner,  and  that  to  effect  this  object,  it 
was  agreed  the  contract  should  be  considered  and  treated  as  an  original 
contract  for  the  purchase  of  the  premises,  in  which  time  should  be  ma- 
terial. When  the  arrangement  was  entered  into  there  was  but  one  pa^-- 
ment  due  on  complainant's  mortgage  of  the  5th  April,  1854,  and  one 
other  that  would  become  due  before  the  1st  December,  1855,  when 
complainant  was  required  to  pay  $500  on  the  contract  of  7th  February, 
which  also  provided  for  the  payment  of  the  remaining  $1,500  in  one  year 
thereafter  —  nearly  a  year  before  the  last  instalment  would  have  fallen 
due  on  the  mortgage  given  in. 1854.  The  contract  contained  a  covenant, 
for  the  payment  of  the  $2,000,  and  by  it  complainant  was  to  retain 
possession  of  the  premises,  and  was  not  to  remove  any  buildings  or 
machinery. 

Other  facts  might  be  mentioned,  to  show  the  mortgage  of  '54  was 
cancelled,  and  the  deed  and  contract  of  the  6th  and  7th  February, 
'55,  were  made  to  secure  the  $2,000  complainant  was  owing  Warner ; 
but  it  is  unnecessary  to  notice  them,  or  go  into  the  proofs  to  establish 
what  is  admitted  by  the  answer. 

The  only  remaining  question  is,  whether  the  case  is  one  proper  for 
the  interposition  of  a  court  of  equity. 

Once  a  mortgage  always  a  mortgage,  may  be  regarded  as  a  maxim 
of  the  court.  Equity  is  jealous  of  all  contracts  between  mortgagor 
and  mortgagee,  by  which  the  equitj'  of  redemption  is  to  be  shortened 
or  cut  off.  The  mortgagor  may  release  the  equity  of  redemption  to 
the  mortgagee  for  a  good  and  valuable  consideration,  when  done 
voluntarily-,  and  there  is  no  fraud,  and  no  undue  influence  brought  to 
bear  upon  him  for  that  purpose  by  the  creditor.  But  it  cannot  be 
done  by  a  contemporaneous  or  subsequent  executory  contract,  by 
which  the  equity  of  redemption  is  to  be  forfeited  if  the  mortgage 
debt  is  not  paid  on  the  da^'  stated  in  such  contract,  without  an 
abandonment  by  the  court  of  those  equitable  principles  it  has  ever 
acted  on  in  relieving  against  penalties  and  forfeitures.  What  we  now 
call  a  mortgage  was  at  common  law  a  conditional  convej'ance  of  the 
land,  by  which  the  title  of  the  vendee  was  to  terminate  or  become 
absolute  on  the  .performance  or  non-performance  of  the  condition  of 
the  grant  by  the  vendor  at  the  day.  When  such  conveyance  was 
made  to  secure  a  debt,  or  for  the  performance  of  some  other  act  by 
the  vendor,  equity  took  cognizance  of  the  transaction,  and  declared 
the  conveyance  a  security  merely  for  the  payment  of  the  debt,  or  doing 
of  the  act,  and  on  the  performance  thereof  by  the  vendor,  after  the 
day  had  elapsed,  and  the  estate  had  become  absolute,  would  decree 
a  re-conveyance  of  the  premises.  To  allow  the  equity  of  redemption 
to  be  cut  off  by  a  forfeiture  of  it  in  a  separate  contract,  would  be  a 
revival  of  the  common  law  doctrine,  using  for  that  purpose  two 
instruments,  instead  of  one,  to  effect  the  object. 

Snooks,  the  other  defendant,  to  whom  Warner  conveyed  on  the  22d 
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December,  1855,^  purchased  with  full  knowledge  of  complainant's 
equities.  He  took  possession  soon  after,  and  has  been  in  possession 
ever  since. 

The  decree  of  the  court  below,  dismissing  the  complainant's  bill  with 
costs,  must  be  reversed,  and  a  decree  be  entered  declaring  the  deed 
and  contract  one  transaction,  and  to  be  a  mortgage,  and  that  complain- 
ant is  entitled  to  redeem ;  and  the  transcript  must  be  remitted  to  the 
court  below  for  further  proceedings. 

The  other  Justices  concurred,^ 


HART  V.  BURTON. 
CouKT  OF  Appeals,  Kentucky,  1832. 

[7  J.  J.  Marsh.  322.] 

Chief  Justice  Robertson  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  brought  by  Charles  Hart  against  Charles 
F.  Burton,  on  the  following  writing:  "Borrowed  from  Charles  Hart 
Sear.  $275,  for  which  I  have  placed  in  his  hands  as  security,  a  negro 
girl :  should  I  not  pay  said  sum  of  money  by  the  20th  inst.  the  said 
girl  is  to  be  the  absolute  property  of  said  Hart,  and  I  bind  mj'self  to 
give  a  bill  of  sale  when  demanded. 

(Signed)  C.  F.  Bukton." 

«  Feb.  9,  1827." 

The  declaration  averred  that  the  slave  had  died  in  April,  1827, 
•without  the  plaintiff's  fault,  and  charged,  as  a  breach  of  the  covenant, 
the  non-payment  of  the  $275  on  the  20th  of  February,  1827,  or 
since. 

The  Circuit  Court,  being  of  opinion  that  covenant  could  not  be 
maintained,  sustained  a  demurrer  to  the  declaration,  and  thereupon 
gave  judgment  in  bar  of  the  action. 

In  revising  the  judgment,  two  questions  are  presented  for  considera- 
tion :  1st.  Does  the  writing  import  a  conditional  sale,  or  only  a  pawn 
or  mortgage  ?  2d.  If  the  legal  effect  of  the  contract  be  only  a 
security  for  the  repayment  of  money  loaned,  is  there  any  covenant 
to  pay  the  money  on  the  20th  of  February,  1827?  These  are  legal 
propositions,  and  therefore  must  be  decided  at  law,  as  they  should 
be  in  equity,  according  to  the  actual  import  of  the  writing,  when 
tested  by  the  fixed  rules  of  law  and  reason. 

I.  We  cannot  construe  the  writing  to  be  legal  evidence  of  a  condi- 
tional sale.     The  parties,  and  especially  the  plaintiff,  may  have  iu- 

1  Compare:  Pamer  v.  Pamer,  74  Ala.  285;  Pritchard  v.  Elton,  38  Conn.  431; 
Tennery  v.  Nicholson,  87  HI.  464;  Youle  o.  Edwards,  1  N.  J.  Eg.  534;  Clark  v. 
Henry,  2  Cow.  324;  Stover  v.  Bounds,  1  Oh.  St.  107.— Ed. 
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tended  that  the  contract  should  become  a  sale  on  the  non-paj-ment  of 
the  $275  within  the  eleven  dajs  allowed  for  the  reimbursement  of  the 
loan.  But  as  the  writing  states  the  consideration  to  be  a  loan  of 
monej',  and  shows  expresslj',  that  the  slave  was  delivered  to  the  lender, 
as  a  collateral  securitj-,  the  contract,  according  to  legal  intendment,  is" 
a  pawn  or  mortgage.  It  was  certainly  so  at,  and  immediately  suc- 
.ceeding,  its  completion ;  and  the  maxim,  "  Once  a  mortgage  always  a 

'  mortgage,"  is  as  legal  as  it  is  equitable,  and  applies  to  all  collateral 
securities,  as  well  to  mere  pledges  as  to  technical  mortgages.  See 
Edrington  v.  Harper,  3  J.  J.  Marshall's  Reports,  353,  and  Brown 
V.  Bemont  et  al.,  8  Johnson,  75. 

It  is  not  material  whether  this  be  a  mortgage  or  a  pawn.  The 
right  of  redemption  attaches  equally  to  both,  and  it  is  as  difficult  to 
transmute  the  one  as  the  other  into  a  sale,  by  the  operation  of  the 
original  contract.  Though  anciently  at  Rome,  the  creditor  and  debtor 
were  permitted  by  the  lex  eommissoria,  to  make  an  agreement  at  the 
date  of  the  pledge  whereby  it  would,  on  a  prescribed  contingency, 
become  the  absolute  property  of  the  pawnee;  such  a  power  was  not 
indulged,  even  at  Rome,  since  the  daj's  of  Constantine,  who  abolished 
the  law  bj'  which  it  had  been  sanctioned.  Every  agreement  for  pre- 
venting redemption  of  pawns  is  proscribed  by  the  common  law  as 
emphatically  as  are  similar  agreements  in  mortgages  of  real  estate. 
Wherefore,  whether  the  contract  in  this  case  be  deemed  a  pledge 
or  a  mortgage,  the  same  rules  of  law  apply  to  it,  and  produce  the 
same  effect.  The  same  contract  which  made  the  slave  a  pledge  for 
money  borrowed,  did  not,  propria  vigore,  make  her  the  absolute  property 
of  the  pawnee  or  mortgagee.  If  it  were  ab  origine,  a  pledge  or  mort- 
gage, it  continued  to  be  so ;  and  whatever  may  have  been  the  actual 
intentions  of  the  parties,  the  deduction  of  law  from  the  fact  of  loan  and 
of  security  is  that  the  contract  was  not  a  sale,  but  a  pledge  or  mort- 
gage only. 

Burton  might  surely  have  redeemed,  even  after  the  eleven  days ;  and 
as  he  had  the  right  to  redeem.  Hart  had  correspondent  rights,  and 
maj'  maintain  a  suit  for  his  money  without  attempting  a  foreclosure. 
We  cannot  admit  that,  if  one  party  had  a  right  to  treat  the  contract  as 
a  mortgage,  the  other  shall  not  have  a  similar  right ;  their  rights  must 
be  equal  and  reciprocal.     The  contract  is  a  mortgage  or  not  a  mort- 

j  gage  as  to  both  parties.     If  the  contract  be  considered  a  mortgage,  the 

;  death  of  the  slave  did  not  affect  the  mortgagee's  right  to  sue  for  the 
money  loaned.     If  it  be  a  pledge  only,  the  death  did  not  affect  any 

'  legal  right  which  otherwise  he  may  have  had  to  sue  for  the  amount 
loaned,  unless  the  death  resulted  from  his  culpable  negligence,  or  was 
occasioned  by  his  improper  conduct ;  and  the  declaration  negatives  any 
such  delinquency. 

II.  The  writing  imports  a  covenant  to  pay  the  $275  on  the  20th  of 
February,  1827.  As  the  contract  was  not,  acconling  to  its  legal 
operation,  a  sale,  a  contract  to  refund  the  money  must  be  presumed ; 
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and  we  are  of  opinion  that  such  a  contract  is  expressed  by  the  writing 
itself,  when  properly  construed.  There  is  no  covenant,  in  totidem 
verbis,  to  pay  $275  on  the  20th  of  February,  1827,  or  at  anj  other 
time.  But  the  words,  when  sensibly  and  practically  interpreted, 
clearly  import  a  covenant  to  pay  the  money  which  was  loaned.  And 
as  language  expresses  that  which  is  rightly  understood  by  it,  therefore, 
if  the  writing  in  this  case,  when  properly  understood,  means  that  the 
money  was  to  be  refunded,  that  is,  of  course,  an  express  covenant  to 
that  effect. 

Anj'  words  which,  literally  or  constructively,  evince  an  agreement, 
will  amount  to  an  agreement,  and  wUl,  of  course,  be  an  express  cove- 
nant when  inserted  in  a  specialty.  Hence  a  recital  (in  a  deed)  of  an 
agreement  will  amount  to  an  express  covenant,  because  it  is  an 
acknowledgment,  by  deed,  of  the  existence  of  such  agreement.  So 
too,  a  similar  acknowledgment  of  a  sale  of  land  would  be  deemed  an 
express  covenant  to  convey  the  legal  title,  because  the  act  of  selling 
carries  with  it,  as  a  natural  and  usual  consequence,  an  obligation 
to  make  a  title.  The  principle  is  plain  and  its  application  is  easy ;  we 
shall,  therefore,  not  exemplify  further.  See  Wheaton's  Selwyn,  343-4 ; 
Bac.  Ab.,  Govt.  B ;  Beal's  Adr.  v.  Schoal's  Exr.,  1  Marshall,  476. 

"  Borrowed"  imports  necessarily  an  obligation  to  return  the  thing 
borrowed,  if  it  be  loaned  for  use,  or  to  return  its  kind  and  value  if  it 
be  loaned  for  consumption.  Therefore,  according  to  authority,  analogy, 
and  reason,  as  the  word  "  borrowed"  in  the  writing  signed  by  the  de- 
fendant imports  an  acknowledgment  by  him  that  he  had  agreed  to 
refund  the  amount  borrowed,  or  was  under  a  legal  obligation  to  do  so, 
the  writing  contains  an  express  covenant  to  pay  it  at  the  time  desig- 
nated, to  wit:  the  20th  of  February',  1827.  "This  is  to  witness  that 
I  have  borrowed  £10  from  C.  D."  (Signed)  A.  B.,  is  a  covenant  to  pay 
the  £10.     Bac.  Ab.,  Govt.  B. 

"Implied"  covenants  apply  only  to  real  estate.  But  there  is  no 
analogy  between  them  and  such  as  this.  They  are  covenants  which 
are  not  inferred  from  the  words,  according  to  their  popular  or  gram- 
matical import,  but  are  deduced  by  operation  of  law  as  arbitrary,  and 
merely  legal  consequences,  flowing  from  certain  technical  terms,  which 
do  not,  of  themselves,  in  their  common  use,  mean  what  they  are  thus 
made  to  imply ;  for  example,  the  law  implies  a  warranty  from  the 
words  "  demise  and  grant,"  when  used  in  a  lease,  though  they,  in 
fact,  no  more  import  a  warranty  than  "  sell  and  convey  "  would  in 
a  deed,  bargain,  and  sale. 

A  covenant  which  the  words  import,  when  understood  according  to 
their  common  practical  or  grammatical  signification,  is  not  an  "  inir 
plied,"  but  is  an  express  covenant.  Such  is  the  covenant  in  this  case  ; 
for  if,  as  we  have  decided,  the  contract  was  not  a  conditional  sale,  the 
consequence  seems  not  only  rational,  but  almost  inevitable,  that  it 
contains  a  covenant  to  refund  the  money  which  the  word  "  borrowed," 
ex  vi  terminiy  imports. 


292  WEEKS   V.  BAKER. 

"Wherefore,  it  seems  to  this  court,  that  the  Circuit  Court  erred  in 
sustaining  the  demurrer  to  the  plaintiff's  declaration ;  and  therefore 
the  judgment  is  reversed  and  the  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion, 
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Supreme  Court,  Massachusetts,  1890. 

[152  Mass.  20.] 

Eepletin  of  a  sail-boat.  At  the  trial  in  the  Superior  Court,  without 
a  jury,  before  Sherman,  J.,  there  was  evidence  tending  to  prove  the 
following  facts. 

On  October  26,  1881,  the  plaintiff,  who  then  owned  the  boat,  gave  a 
mortgage  upon  it  to  the  defendant  for  eighty-six  dollars,  which  con- 
tained a  power  of  sale  in  the  usual  form,  and  was  made  payable  in  two 
years.  The  defendant,  in  January,  1889,  took  possession  of  the  boat, 
a  balance  of  the  mortgage  debt  then  remaining  unpaid,  whereupon  the 
plaintiff  tendered  to  him  the  sum  of  thirty-one  dollars  and  fourteen 
cents,  which  was  more  than  was  due  on  the  mortgage  at  the  time ;  but 
the  defendant  refused  to  accept  it.  The  defendant  dul}'  sold  the  boat 
under  the  power  in  the  mortgage,  and  bought  it  himself;  and  the 
plaintiff  replevied  it.  There  was  no  evidence  of  any  demand  by  the 
defendant  upon  the  plaintiff. 

The  defendant  asked  the  judge  to  rule  that  the  plaintiff  could  not 
maintain  this  action  without  paying  the  amount  tendered  by  him  into 
court,  or  renewing  the  tender  at  the  trial,  or  then  offering  to  pay  to  the 
defendant  the  amount  so  tendered  him.  The  judge  declined  so  to  rule, 
and  fpund  for  the  plaintiff  j  and  the  defendant  alleged  exceptions. 

The  case  was  argued  at  the  bar  by  the  plaintiff,  in  March,  1890,  and 
submitted  on  a  brief  by  the  defendant,  and  afterwards  was  submitted 
on  the  briefs  of  both  parties  to  all  the  judges,  except  Morton,  C.  J. 

Knowlton,  J.  The  plaintiff,  who  was  a  mortgagor  of  the  property 
replevied,  tendered  to  the  defendant,  the  mortgagee,  more  than  the 
amount  due  on  the  mortgage,  but  the  defendant  declined  to  receive  it, 
and  aftei'wards  sold  the  property  under  the  mortgage,  and  became  the 
purchaser  at  the  sale. 

A  mortgage  conveys  an  estate  or  title  defeasible  on  the  performance 
of  a  condition  subsequent.  If  the  condition  is'  performed  according  to 
its  terms,  the  mortgage  immediately  becomes  void,  and  the  mortgagee 
is  devested  of  his  title.  Tender  of  performance  has  the  same  effect. 
Darling  v.  Chapman,  14  Mass.  101 ;  Edwards  v.  Farmers'  Loan  Co., 
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21  Wend.  467  ;  Kortright  v.  Cady,  21  N.  Y.  343  ;  Mitchell  v.  Roberts, 
17  Fed.  Eep.  776.  If  the  possession  of  the  property  is  withheld,  the 
mortgagor  ma}'  immediately  bring  an  action  at  law  to  obtain  it.  This 
rule  applies  to  mortgages  of  personal  property  as  well  as  to  mortgages 
of  real  estate.  But  in  this  Commonwealth  a  mortgagor's  right  of 
redemption  of  real  estate  after  condition  broken  is  only  equitable. 

At  common  law  the  title  of  a  mortgagee  of  personal  property  upon 
breach  of  the  condition  became  absolute.  "  No  process  of  foreclosure 
was  necessary,  and  there  was  no  right  of  redemption.  Burtis  v.  Brad- 
ford, 122  Mass.  129.  In  some  of  the  States  a  subsequent  equitable 
right  of  redemption  in  the  mortgagor  has  been  recognized,  and  in 
others  the  courts  have  been  quick  to  lay  hold  of  any  facts  from  which 
the  doctrine  of  waiver  could  be  evoked  to  defeat  the  absolute  right  of 
the  mortgagee. 

In  this  Commonwealth,  while  it  is  held  that  a  mortgage  of  chattels 
differs  from  a  mere  pledge,  and  passes  the  general  property  to  the 
mortgagee,  the  statute  has  created  a  right  of  redemption  in  the  mort- 
gagor, after  condition  broken,  which  continues  until  foreclosure  by 
sale,  or  by  notice  given  and  recorded  in  the  mode  prescribed.  Pub. 
Sts.  c.  192,  §  5.  This  is  a  right  of  property  in  the  mortgagor,  which 
limits  the  right  and  title  of  the  mortgagee.  It  is  not  an  equitable  right 
in  the  sense  that  the  interposition  of  a  court  of  equitj'  is  required  to 
enforce  it ;  but  it  is  a  legal  right,  growing  out  of  the  statute  under 
which  the  parties  make  their  contract.  Boston  &  Fairhaven  Iron 
Works  V.  Montague,  108  Mass.  248  ;  Gordon  v.  Clapp,  111  J.Iass.  22  ; 
Stone  V.  Jenks,  142  Mass.  519.  The  method  of  redeeming  is  stated  in 
§  6  of  c.  192  of  the  Pubhc  Statutes,  which  is  in  these  words:  "The 
person  entitled  to  redeem  shall  paj-  or  tender  to  the  mortgagee,  or  to 
the  person  holding  under  him,  the  sum  due  on  the  mortgage,  or  shall 
perform  or  offer  performance  of  the  thing  to  be  done,  and  shall  pay  all 
reasonable  and  lawful  charges  and  expenses  incurred  in  the  care  and 
custodj'  of  the  propertj',  or  otherwise  arising  from  the  mortgage ;  and 
if  upon  such  payment  or  performance,  or  upon  tender  thereof,  the 
propertj'  is  not  forthwith  restored,  the  person  entitled  to  redeem  may 
recover  it  in  an  action  of  replevin,  or  may  recover  in  any  action  adapted 
to  the  circumstances  of  the  case  such  damages  as  he  may  sustain  by 
the  withholding  thereof."  The  mortgagor  redeems  when  he  pays  or 
tenders  the  sum  due,  or  performs  or  offers  performance  of  the  thing  to 
be  done.  His  right  of  property  then  becomes  complete  and  absolute. 
By  the  terms  of  the  statute,  a  tender  of  paj'ment  is  equivalent  to  pay- 
ment, and  an  offer  of  performance  is  as  effectual  as  performance.  He 
becomes  entitled  to  have  the  property  "  forthwith  restored,"  and  upon 
a  failure  to  restore,  he  has  a  perfect  legal  remedy. 

This  statute  gives  the  payment  or  tender  of  payment  of  the  debt,  and 
all  proper  charges,  at  any  time  before  foreclosure,  the  same  effect  upon 
the  rights  of  the  parties  in  the  property  which  it  would  have  had  if 
made  when  the  debt  was  due.    In  either  case,  if  the  mortgagee  refuses 
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the  tender,  he  may  afterwards  sue  for  his  debt,  but  he  loses  his  secur- 
ity-. He  is  subject  to  the  same  rule  that  applies  to  the  refusal  by  a 
pledgee  of  payment  tendered  by  a  pledgor  of  goods.  In  such  a  case, 
the  pledgee's  security  is  gone,  although  the  debt  remains.  Coggs  v. 
Bernard,  2  Ld.  Raym.  909,  917;  Bac.  Abr.,  Bailment  (B)  ;  Jarvis  v. 
Rogers,  15  Mass.  389  ;  Hancock  v.  Franklin  Ins.  Co.,  114  Mass.  155, 
157;  Cumnock  v.  Newburj'port  Savings  Institute,  142  Mass.  342; 
Mitchell  V.  Roberts,  17  Fed.  Rep.  776;  McCalla  v.  Clark,  55  Ga.  53; 
Ball  V.  Stanley,  5  Yerger,  199.  It  is  said  that  a  Creditor  who  refuses 
to  receive  his  money  for  a  debt  when  lawfully  tendered  cannot  complain 
at  the  loss  of  his  security  for  that  debt,  because,  in  the  words  of  Little- 
ton, "it  shall  be  accounted  his  own  folly  that  he  refused  the  money 
when  a  lawful  tender  of  it  was  made  unto  him."     Co.  Litt.  207  a. 

In  those  States  where  a  mortgage  is  treated  as  a  lien,  the  same  prin- 
ciple is  applied  to  a  tender  of  payment  of  a  mortgage  debt  after  con- 
dition broken  at  any  time  before  foreclosure,  without  a  requirement  of 
statute  to  that  effect.  Edwards  v.  Farmers'  Loan  Co.,  21  Wend.  467 ; 
Kortright  v.  Cady,  21  N.  Y.  343  ;  Potts  v.  Plaisted,  30  Mich.  149 ; 
Caruthers  v.  Humphrey,  12  Mich.  270 ;  Swett  v.  Horn,  1  N.  H.  332. 
It  is  also  applied  to  a  tender  of  payment  of  a  debt  secured  by  a 
mechanic's  lien.     Moynahan  v.  Moore,   9  Mich.  9. 

We  have  been  referred  to  no  precedent  for  holding,  in  accordance 
with  the  defendant's  contention,  that  a  plaintiff  before  bringing  his  suit 
should  carry  into  court  the  money  tendered,  or  that,  having  brought  a 
suit  which  he  had  a  right  to  bring,  his  right  to  maintain  it  will  be  for- 
feited unless  he  makes  profert  of  mone^'  at  the  time  of  entering  his 
writ.  The  rights  of  the  parties  to  an  action  are  ordinarily  to  be  deter- 
mined as  of  the  time  of  bringing  the  suit.  This  is  always  so  unless 
something  that  has  afterwards  occurred  which  may  properly  be  pleaded 
is  shown  in  defence.  The  Legislature  could  not  have  intended  that, 
after  a  tender  and  refusal  of  payment  of  a  debt  secured  by  a  mortgage 
of  personal  property,  the  title  should  oscillate  between  the  mortgagor 
and  mortgagee,  according  to  their  subsequent  changes  of  conduct  in 
reference  to  the  tender.  Besides,  in  the  present  case,  there  was  no 
proof  or  offer  of  proof  that  the  money  was  not  kept  ready  for  the  mort- 
gagee. The  opinion  in  Roberts  v.  White,  146  Mass.  256,  does  not 
refer  to  the  statute  which  we  are  considering.  The  question  there  was 
in  regard  to  a  tender  made  by  a  defendant  in  an  action  of  replevin 
after  the  suit  was  brought ;  and  the  language  had  reference  to  such  a 
tender  set  up  in  defence,  when  the  title  and  right  of  possession  at  the 
date  of  the  writ  were  not  in  dispute.  In  the  opinion  of  a  majority  of 
the  court,  the  ruling  requested  at  the  trial  was  rightly  refused. 

Exceptions  overruled. 
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B.   Extent  of  Right  to  Redeem. 
KENDALL  v.   EQUITABLE  LIFE  ASSURANCE   SOCIETY. 
SopRKME  Court,  Massachusetts,  1898. 

[171  Mass.  568.] 

Bill  in  Equity,  filed  July  29,  1897,  iu  the  Superior  Court,  against 
the  Equitable  Life  Assurance  Society  of  the  United  States,  a  corpora- 
tion, Frank  A.  Russell,  individually  and  as  trustee,  and  the  executors 
of  the  will  of  Daniel  W.  Russell,  for  the  redemption  and  reassignment 
to  the  plaintiff  of  a  policy  of  insurance. 

Lathrop,  J.  The  defendants  other  than  the  assurance  society  con^ 
tend  that,  as  the  justice  who  heard  the  case  decided  it  in  favor  of  the 
plaintiff's  third  contention,  she  is  not  a  party  aggrieved,  within  the 
Pub.  Sts.  0.  151,  §  13,  and  has  no  right  of  appeal.  For  this  position 
Copp  V.  Williams,  135  Mass.  401,  and"  Downs  v.  Bowdoin  Square 
Baptist  Society,  149  Mass.  135,  are  cited.  These  cases  state  the 
familiar  rule  that,  if  a  party  asks  for  a  certain  ruling  and  it  is  given, 
he  has  no  ground  of  exception.  But  the  contentions  in  the  case  before 
us  were  in  the  alternative,  and  the  plaintiff  would  not  be  precluded 
from  arguing  the  correctness  of  the  other  contentions,  if  the  case  came 
here  on  exceptions.  The  case  is  here  on  a  report,  after  an  appeal  by 
both  parties,  and  all  questions  of  law  are  open. 

The  first  contention  of  the  plaintiff  is  that  on  the  facts  of  the  case 
the  plaintiff  is  entitled  to  a  reassignment  of  the  policy  without  paying 
any  amount  to  the  defendants  or  any  of  them.  The  argument  in 
support  of  this  contention  is  that  the  contract  on  the  part  of  the 
wife  was  one  of  suretyship,  and  that  the  note  was  paid  b^^  the  re- 
newal of  it  without  her  knowledge.  We  are  of  opinion,  however,  that 
the  wife  did  not  stand  in  the  relation  of  a  surety  to  her  husband. 
Both  she  and  her  husband  at  the  time  of  the  assignment  had  an  in- 
terest in  the  policj-.  By  its  terms,  on  July  25,  1897,  provided  the 
policy  had  not  been  terminated  b^-  lapse  or  by  his  death,  he  had  the 
option,  first,  to  withdraw  in  cash  the  polic3''s  entire  share  of  the  assets 
of  the  insurance  society,  namely,  the  accumulated  reserve,  which  was 
expressed  to  be  $3,535.40,  and  in  addition  thereto  the  surplus  appor- 
tioned by  the  insurance  society ;  or,  secondly,  to  convert  the  same 
into  a  paid-up  policy.  The  interest  of  the  wife  was  contingent  upon 
her  husband's  death  before  July  25,  1897.  Each  could  assign  his  or 
her  interest.  But  neither  could  assign  the  interest  of  the  other,  or 
defeat  it  in  any  way.  The  fact  that  it  was  payable  to  him  in  a  certain 
contingency,  which  did  not  happen,  is  immaterial.  Pingrey  v.  National 
Life  Ins.  Co.,  144  Mass.  374,  383. 

The  husband  and  wife  having  these  interests  in  the  policy,  the  hus- 
band wished  to'pledge  it  for  his  debt,  and  obtained  the-  assignment  of 
the  policj'  by  the  wife,  absolute  in  form.  We  see  in  this  alone  no 
contract  of  suretyship.     While  the  guaranty  contained  in  the  assign- 
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ment  may  have  been  lost  by  the  giving  of  time,  it  does  not  affect  the 
legal  consequences  of  the  assignment. 

We  are  also  of  opinion  that  the  note  given  for  the  original  debt 
cannot,  as  matter  of  law,  be  said  to  have  been  paid  by  the  second 
note.  Whether  this  note  operated  as  payment  of  the  first  note  was 
a  question  of  fact,  depending  on  the  intention  of  the  parties  and 
the  other  circumstances  attending  the  transaction.  Agawam  National 
Bank  v.  Downing,  169  Mass.  297. 

The  plaintiflf  s  second  contention  in  the  court  below  was,  that,  if  she 
was  liable  to  pay  anything  to  redeem  her  policy,  she  was  entitled  to 
an  assignment  upon  paying  the  aggregate  amount  of  the  quarterly 
premiums  paid  by  the  Russells,  together  with  interest  thereon  from 
the  date  of  the  payment  thereof  at  six  per  cent  per  annum.  The  third 
contention  was,  that  in  no  event  was  she  bound  to  pay  more  than 
the  amount  of  the  original  loan  with  interest  at  six  per  cent-  and  the 
quarterly  premiums,  with  interest  thereon  at  six  per  cent  from  the  date 
of  payment.  Tlie  judge  entered  a  decree  in  favor  of  the  plaintiff, 
based  upon  her  third  contention. 

Tlie  findings  of  fact  do  not  make  it  entirely  clear  whether  the  plain- 
tiff pledged  her  interest  in  the  insurance  policy  as  security  for  the 
original  debt  or  for  the  original  note.  The  judge  finds  as  a  fact 
"that  she  did  not  ever  consent  or  agree  that  the  policy  should  be 
pledged  or  held  by  said  Russell  as  security  for  any  debt  other  than  the 
note  of  $1,900,  and  interest  thereon.  She  had  no  knowledge  or  notice 
that  the  said  Russell  claimed  to  hold  said  policy  as  security  for  any 
debt  other  than  the  original  debt  of  $1,900,  and  interest  thereon, 
until  after  the  death  of  said  Josiah  B.  Kendall,  nor  did  she  authorize 
her  husband  to  pledge  it  for  any  other  debt."  The  note  was  for 
$1,900,  payable  six  months  from  date,  with  interest  after  maturity  at 
the  rate  of  two  per  cent  a  month.  This  was  a  legal  contract  by  the 
plaintiff's  husband,  who  signed  it.  Pub.  Sts.  c.  77,  §  3.  He  it  least 
was  bound  to  pay  the  interest  stipulated  until  payment  or  until  the 
claim  for  principal  and  interest  was  judicially  determined.  Brannon 
V.  Hursell,  112  Mass.  63  ;  Union  Institution  for  Savings  v.  Boston, 
129  Mass.  82  ;  Lamprey  v.  Mason,  148  Mass.  231 ;  French  v.  Bates, 
149  Mass.  73,  79;  Handy  v.  Tracy,  150  Mass.  524;  Schmidt  v. 
People's  National  Bank,  153  Mass.  550 ;  McDonald  v.  Faulkner,  154 
Mass.  34. 

If,  therefore,  the  finding  of  the  judge  is  to  be  construed  as  a  find- 
ing that  the  plaintiff  pledged  her  interest  in  the  policy  as  security  for 
the  note,  a  different  rate  of  interest  should  have  been  allowed.  But 
we  do  not  so  construe  the  finding.  The  latter  part  of  the  finding 
refers  directly  to  the  original  debt,  and  the  decree  is  based  upon  this 
finding. 

The  next  question  is  as  to  the  effect  of  the  assignment  of  the  policj', 
which  was  in  form  absolute.  If  the  only  authority  which  the  wife 
gave  the  husband  was  to  pledge  her  interest  in  the  policy  for  the  orig- 
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inal  debt,  he  was  not  her  agent  either  to  make  the  original  note  in 
the  form  in  which  it  was  made,  or  to  make  new  notes ;  and  the  fact 
that  the  assignment  was  absolute  in  form  is  immaterial.  The  consid- 
eration and  the  purpose  of  the  transaction  could  be  shown  by  oral 
evidence.  Rilfey  v.  Hampshire  County  National  Bank,  164  Mass.  482, 
486. 

The  first  part  of  the  decree  was,  therefore,  right. 

The  remaining  question  is  as  to  the  correctness  of  the  last  part  of 
the  decree,  which  obliges  the  plaintiff  to  repay  the  amount  of  all  the 
premiums  paid  by  Daniel  W.  Russell  or  his  estate,  with  interest  on 
each  premium  from  the  date  of  its  payment  to  the  date  of  repayment, 
at  the  rate  of  six  per  cent  per  annum. 

We  are  of  opinion  that  the  decree  in  this  respect  was  right.  The 
plaintiff  joined  in  pledging  the  property-  as  security  for  a  debt.  The 
pledgee  had  to  pay  the  premiums  in  order  to  keep  the  policy  alive. 
We  have  already  said  that  she  must  pay  the  debt  with  simple  interest 
thereon  ;  and  it  is  only  equitable  that  she  should  repay  the  premiums 
paid  by  the  pledgee,  with  simple  interest  from  the  time  of  each  pay- 
ment. This  is  not  the  case  of  a  mere  volunteer  paj'ing  the  premiums, 
or  the  part  owner  of  a  policy,  as  In  re  Leslie,  23  Ch.  D.  552.  Nor  is 
it  the  case  of  a  payment  made  bj'  a  mortgagor  to  preserve  the  prop- 
erty, as  in  Falcke  v.  Scottish  Imperial  Ins.  Co.,  34  Ch.  D.  234.  It  is 
the  case  of  a  payment  bj'  a  pledgee,  who  had  a  right,  as  against  the 
pledgor,  to  keep  the  pledge  alive.  'See  Warnock  v.  Davis,  104  U.  S. 
775 ;  Scobey  v.  "Wafers,  10  Lea,  551 ;  Harley  v.  Heist,  86  Ind..  196  ; 
Ealey  v.  Ross,  59  Ga.  862.  Decree  affirmed. 


MOONEY  V.   BYENE. 
Court  of  Appeals,  New  York,  1900. 
\  [163  N.  Y.  86.] 

Vann,  J.  The  case  made  by  the  complaint  was  that  of  a  mort- 
gagor with  a  right  to  redeem  from  a  mortgagee  or  his  devisees  in 
possession.  The  defendants  denied  that  there  was  any  mortgage, 
alleged  an  absolute  conveyance  from  the  plaintiff  to  one  Owen  Byrne, 
and  a  subsequent  conveyance  from  the  latter  to  a  bona  fide  purchaser. 
They  also  pleaded  the  statute  of  limitations  and  specified  the  period 
of  six  and  ten  years  as  the  limit  exceeded  by  the'  plaintiff  in  bringing 
her  action. 

The  facts  agreed  upon  by  the  parties  and  admitted  by  the  plead- 
ings are  in  substance  as  follows:  On  the  14th  of  August,  1878,  the 
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plaintiff  owned  and  was  in  possession  of  a  parcel  of  land  in  the  city 
of  New  York  worth  $10,000  and  upwards,  and  at  the  same  time  she 
was  indebted  to  Owen  Byrne  in  the  sum  of  about  $3,000,  secured  by 
three  mortgages  on  said  premises,  which  were  under  process  of  fore- 
closure. In  order  to  secure  the  payment  of  this  indebtedness  she 
conveyed  the  land  to  said  Byrne  at  his  request  by  a  deed  dated  on 
the  day  last  named  and  duly  recorded.  "  The  said  deed  was  given 
as  security"  and  for  no  other  purpose.  It  contained  full  covenants, 
subject  to  said  mortgages,  which,  as  it  was  declared,  "  shall  not 
merge  in  the  fee,  but  shall  remain  valid  and  subsisting  liens."  Said 
Byrne  at  the  same  time  gave  back  a  defeasance  of  even  date  whereby 
he  agreed  to  reconvey  to  the  plaintiff  upon  the  payment  to  him,  within 
one  year,  of  said  indebtedness,  certain  advances  which  he  agreed  to 
make  for  her  benefit  and  the  costs  of  the  foreclosure  proceedings.  It 
was  stipulated  that  she  should  be  relieved  from  personal  liability  on 
the  bonds  and  that  no  judgment  for  deficiency  should  "  be  claimed  or 
entered  against  her  in  any  action  that  may  be  taken  upon  said  bonds 
or  mortgages,  so  long  as  she  and  all  persons  claiming  under  her  shall 
not  dispute  or  contest  the  title  of  the  "  said  Byrne  "  or  his  assigns 
to  said  mortgaged  premises  or  the  amounts  due  him  on  said  mort- 
gages. .  .  ."  Said  instrument  also  provided  "  that  as  to  the  agree- 
ment by  the"  said  Bryne  "'to  reconvey  said  premises,  time  is  of  the 
essence  thereof,  and,  further,  that  this  instrument  shall  not  be  re- 
corded by  or  on  behalf  of  the"  plaintiff,  "and  that  for  a  violation  of 
this  provision,  this  agreement,  so  far  as  the  same  provides  for  such 
reconveyance,  shall  thereupon  become  utterly  null  and  void."  The 
defeasance  was  never  recorded. 

Said  Byrne  at  once  took  possession  of  the  premises  and  remained 
in  possession  thereof  until  the  13th  of  June,  1881,  when  he  conveyed 
to  one  Walker  by  a  deed  duly  recorded,  but  "  said  conveyance  was 
made  without  the  consent  of  the  plaintiff,  who  had  no  knowledge  of 
it  until  this  action  was  begun  "  on  the  7th  of  March,  1895. 

Said  Byrne  died  on  the  llth  of  January,  1889,  leaving  a  will  by 
which  he  gave  all  his  property,  real  and  personal,  to  the  defendants. 
His  executor  accounted  and  has  been  discharged,  and  the  property 
of  the  testator  has  been  delivered  to  the  defendants.  The  plaintiff 
claimed  that  the  rents  and  profits  of  the  premises  received  by  Byrne 
amounted  to  more  than  the  principal  and  interest  of  the  debt  secured. 
She  alleged  in  her  complaint  that  if  Byrhe  had  conveyed  the 
premises  to  any  one,  such  conveyance  was  made  without  her  knowl- 
edge or  consent.  She  demanded  an  accounting  as  to  the  amount  due 
from  her,  and  that  she  might  "  be  at  liberty  to  redeem  said  mort- 
gaged premises  upon  payment  of  whatever  may  upon  such  account- 
ing be  found  due,  which  this  plaintiff  hereby  offers  to  pay,"  and  that 
the  defendants  be  compelled  to  convey  said  premises  to. her.  She 
also  demanded  alternative  and  general  relief.  Said  Walker,  who 
Btill  owns  the  premises,  was  not  made  a  party  to  the  action.     The 
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trial  judge  dismissed  the  complaint  upon  the  ground  that  "the 
statute  of  limitations  is  a  conclusive  defence,"  and  the  Appellate 
Division  affirmed,  on  an  opinion  rendered  in  overruling  a  demurrer 
to  the  answer,  when  the  case  was  in  the  first  department.  15  App. 
Div.  624;  1  App.  Div.  316. 

The  facts  agreed  upon  show  that  there  was  a  mortgage ;  for  a  deed, 
although  absolute  on  its  face,  when  given  as  security  only,  is  a  mort- 
gage by  operation  of  law.  Horn  v.  Keteltas,  46  N.  Y.  605 ;  Meehan 
V.  Forrester,  52  N.  T.  277;  Odell  v.  Montross,  68  N.  Y.  499;  Barry 
V.  Hamburg-Bremen  Fire  Ins.  Co.,  110  N.  Y.  1,  5;  Kraemer  v. 
Adelsberger,  122  N.  Y.  467;  Macauley  v.  Smith,  132  N.  Y.  524; 
15  Am.  &  Eng.  Encyc,  791;  1  R.  S.  756,  sec.  3;  Laws  1896, 
ch.  547,  sec.  269.  While  there  was  no  covenant  to  pay  the  debt,  none 
was  needed,  for  the  property  was  worth  much  more  than  the  amount 
of  the  indebtedness  and  the  mortgagee  could  safely  confine  his  remedy 
to  the  land.  1  R.  S.  739.  The  absence  of  such  a  covenant,  the  con- 
ditional release  of  any  claim  for  deficiency,  and  the  agreement  not  to 
record  the  defeasance,  are  of  no  importance  in  view  of  the  express 
admission  that  the  deed  was  given  as  security.  The  deed  and  de- 
feasance were  executed  at  the  same  time,  and,  as  the  latter  in  express 
terms  refers  to  the  former,  they  must  be  construed  the  same  as  if 
both  were  embodied  in  a  single  instrument.  When  read  together  in 
the  light  of  the  admission  that  the.  object  was  to  secure  a  debt,  it  is 
clear  that  the  transaction  was  not  a  conditional  sale  and  that  the  cove- 
nant making  time  the  essence  of  the  contract  to  reconvey  has  no  more 
effect  than  if  it  occurred  in  the  defeasance  clause  of  an  ordinary  mort- 
gage. An  instrument  executed  simply  as  security  cannot  be  turned 
into  a  conditional  sale  by  the  form  of  a  covenant  to  reconvey,  and 
even  if  there  was  a  doubt  as  to  the  meaning  the  contract  would  be 
regarded  as  a  mortgage,  so  as  to  avoid  a  forfeiture,  which  the  law 
abhors.  Matthews  v.  Sheehan,  69  N.  Y.  585.  As  was  said  by  the 
Supreme  Court  of  the  United  States:  "It  is  an  established  doctrine 
that  a  court  of  equity  will  treat  a  deed,  absolute  in  form,  as  a  mort- 
gage, when  it  is  executed  as  security  for  a  loan  of  money.  That 
court  looks  beyond  the  terms  of  the  instrument  to  the  real  transac- 
tion, and  when  it  is  shown  to  be  one  of  security,  and  not  of  sale, 
it  will  give  effect  to  the  actual  contract  of  the  parties.  ...  It  is 
also  an  established  doctrine  that  an  equity  of  redemption  is  insep- 
arably connected  with  a  mortgage ;  that  is  to  say,  so  long  as  the  in- 
strument is  one  of  security,  the  borrower  has,  in  a  court  of  equity, 
a  right  to  redeem  the  property  upon  payment  of  the  loan.  This  right 
cannot  be  waived  or  abandoned  by  any  stipulation  of  the  parties 
made  at  the  time,  even  if  embodied  in  the  mortgage.  This  is  a 
doctrine  from  which  a  court  of  equity  never  deviates."  Peugh  v. 
Davis,  96.  U.  S.  332,  336. 

The  right  to  redeem  is  an  essential  part  of  a  mortgage,  read  in 
by  the  law  if  not  inserted  by  the  parties.     Although  many  attempts 
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have  been  made,  no  form  of  covenant  has  yet  been  devised  that  will 
cut  off  the  right  of  a  mortgagor  to  redeem,  even  after  the  law  day  has 
long  passed  by.  Clark  v.  Henry,  2  Cow.  324,  331 ;  Jones  on  Mort- 
gages, sec.  1039.  Even  an  express  stipulation  not  to  redeem  does 
not  prevent  redemption,  because  the  right  is  created  by  law.  For 
the  same  reason  an  express  power  to  sell  at  private  sale  after  default 
is  of  no  effect.  "  If,"  said  Chancellor  Kent,  "  a  freehold  estate  be 
held  by  way  of  mortgage  for  a  debt,  then  it  may  be  laid  down  as  an 
invariable  rule  that  the  creditor  must  first  obtain  a  decree  for  a  sale 
under  a  bill  of  foreclosure.  There  never  was  an  instance  in  which 
the  creditor,  holding  land  in  pledge,  .was  allowed  to  sell  at  his  own 
will  and  pleasure.  It  would  open  the  door  to  the  most  shameful 
imposition  and  abuse."  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62,  100. 
The  utmost  effect  claimed  for  the  provision  that  the  defeasance  was 
not  to  be  recorded  is  that  it  was  a  consent  to  a  private  §ale  after 
default.  As  was  well  said  by  a  recent  writer:  "  If  the  instrument 
is  in  its  essence  a  mortgage,  the  parties  cannot  by  any  stipulation, 
however  express  and  positive,  render  it  anything  but  a  mortgage, 
or  deprive  it  of  the  essential  attributes  belonging  to  a  mortgage  in 
equity.  The  debtor  or  mortgagor  cannot,  in  the  inception  of  the 
instrument,  as  a  part  of  or  collateral  to  its  execution,  in  any  manner 
deprive  himself  of  his  equitable  right  to  come  in  after  a  default  in 
paying  the  money  at  the  stipulated  time,  and  to  pay  the  debt  and 
interest,  and  thereby  to  redeem  the  land  from  the  lien  and  encum- 
brance of  the  mortgage;  the  equitable  right  of  redemption,  after 
a  default,  is  preserved,  remains  in  full  force,  and  will  be  protected 
and  enforced  by  a  court  of  equity,  no  matter  what  stipulations  the 
parties  may  have  made  in  the  original  transaction  purporting  to  cut 
off  this  right."  3  Pomeroy's  Eq.  Jur.  sec.  1193.  So  Mr.  Thomas 
says  that  "  it  was  a  bold  but  necessary  decision  of  equity  that  a 
debtor  could  not,  even  by  the  most  solemn  engagements  entered  into 
at  the  time  of  the  loan,  preclude  himself  from  his  right  to  redeem." 
Thomas  on  Mortgages,  sec.  9. 

To  prevent  undue  advantage  through  inadequacy  of  consideration, 
either  with  or  without  an  opportunity  to  repurchase,  the  courts  are 
steadfast  in  holding  that  a  conveyance,  whatever  its  form,  if  in  fact 
given  "to  secure  a  debt,  is  neither  an  absolute  nor  a  conditional  sale, 
but  a  mortgage,  and  that  the  grantor  and  grantee  have  merely  the 
rights  and  are  subject  only  to  the  obligations  of  mortgagor  and  mort- 
gagee. Lawrence  v.  Farmers'  L.  &  T.  Co.,  13  N.  Y.  200.  In  the 
case  before  us  there  was  no  purchase  of  the  land  by  Owen  Byrne,  for 
the  existing  relation  of  debtor  and  creditor  between  himself  and  the 
plaintiff  was  not  ended,  but  was  continued  by  a  contract  intended  to 
secure  the  old  debt,  together  with  some  further  advances.  He  had 
a  lien  on,  but  no  estate  in,  the  land.  Thorn  v.  Sutherland,  123 
N.  Y.  236;  Hubbell  v.  Moulson,  53  N.  Y.  225,  228.  She  had  the 
right  to  redeem  and  he  the  right  to  hold  the  land  until  she  redeemed, 
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or  her  right  of  redemption  was  cut  off  by  the  judgment  of  a  court  of 
competent  jurisdiction.     The  continued  existence  of  the  debt  is  the 
birthmark  of  a  mortgage,  and  that  is  involved  in  the  concession  that 
the  land  was  conveyed  as  security.     The  passing  of  the  law  day  did  . 
not  extinguish  her  right,  for  "  once  a  mortgage  always  a  mortgage"  [ 
is  a  maxim  so  sound  and  ancient  as  to  be  a  rule  of  property.     As  the  j 
deed  was  a  mortgage  when  given,  it  did  not  cease  to  be  a  mortgage 
after  the  period  of  redemption  had  expired.     In  Macauley  v.  Smith, 
supra,  it  was  held  that  the  surrender  of  possession  by  the  grantor  to 
the  grantee,  after  the  debt  became  due,  did  not  prevent  the  levy  of 
an  attachment,  issued  in  behalf  of  creditors  of  the  former,  upon  lands 
conveyed  to  the  latter  as  security. 

The  plaintiff,  therefore,  is  a  mortgagor,  whose  right  to  redeem 
from  the  mortgagee  in  possession  has  not  been  cut  off  nor  cut  down 
by  any  act  or  omission  on  her  part.     As  the  defendants  stand  in  the 
shoes  of  Owen  Byrne  with  no  rights  except  by  way  of  gift  under  his 
will,  the  case  is  the  same  in  principle  as  if  he  were  living  and  the 
sole  defendant.      After   the   plaintiff   had   established   her  right  to 
redeem,  as  to  him,  what  answer  could  he  make  thereto?     Would  it 
be  an  answer  for  him  to  say,  "  I  have  conveyed  the  lands  away,  and, 
therefore,  you  cannot  redeem  "  ?     While  this  would  be  a  conclusive 
answer  in  behalf  of  Walker,  the  present  owner  of  the  land,  if  he  had 
been  made  a  party  and  the  right  to  redeem  had  been  asserted  against 
him,  can  Owen  Byrne  or  his  devisees  say  that,  by  his  wrongful  act 
in  conveying  the  land,  he  deprived  the  plaintiff  of  the  right  to  re- 
deem, in  any  form,  and  confined  her  to  an  action  for  the  moneys 
received  on  the  sale,  to  which  the  statute  of   limitations  would  be 
a  bar?     Can  a  mortgagee,  by  his  own  act,  without  a  judicial  sale  or 
the  consent  of  the  mortgagor,  destroy  the  right  to  redeem,  which  is 
so  carefully  guarded  by  the  courts?     The  mortgagee  could  not,  by  \ 
selling  the  mortgaged  premises,  change  the  rights  of  the  plaintiff  as    \ 
against  himself.     As  to  him,  she  still  has  the  right  to  redeem,  for  by 
his  act,  without  her  knowledge  or  consent,  he  could  not  annul  his  \ 
covenant  to  reconvey.     That  covenant  is  still  in  force,  and  the  plain- 
tiff may  compel  its  performance,  so  far  as  the  rights  of  third  parties, 
acquired  under  the  Recording  Act,  will  permit.     As  Owen  Byrne  con- *>( 
veyed  to  a  bona  fide  purchaser,  the  plaintiff  cannot  follow  the  land,  | 
as  such,  but  she  is  not  prevented  by  that  wrongful  act  from  any  form  / 
of  redemption  now  practicable.     No  act  of  his  could  utterly  destroy  j 
her  cause  of  action  to  redeem.      He  might  affect  its  value,  but  he 
could  not  take  its  life.     As  a  substitute  for  a  decree  requiring  him 
to  repurchase  the  land  and  convey  it  to  her,  which  might  be  impos-  . 
sible  and  would  be  apt  to  involve  hardship,  she  may  treat  the  value 
of  the  land,  measured  in  money  presumed  to  be  in  his  hands  when 
her  right  to  redeem  was  established,  as  land,  and  enforce  the  right 
to  redemption  accordingly.     Unless  we  virtually  sanction  his  wrong- 
doing by  permitting  him  to  defeat  her  right  of  redemption  absolutely 
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by  his  owQ  act,  upon  showing  a  right  to  redeem,  she  must  be  per- 
mitted to  make  the  best  redemption  possible  as  against  him.  Because 
he  has  put  it  out  of  his  power  to  render  to  her  all  she  is  entitled  to, 
he  cannot  refuse  to  make  the  nearest  approach  to  it  that  is  left. 
A  court  of  equity,  in  order  to  bring  about  an  equitable  result,  disre- 
gards forms  and  treats  money  as  land  and  land  as  money,  when 
required  to  prevent  injustice.  A  mortgagee  in  possession  under  a 
recorded  deed,  absolute  on  its  face,  with  an  unrecorded  defeasance, 
cannot  sell  the  land  and  claim  that  the  purchase  price  is  money,  as 
against  one  who  has  an  equitable  right  to  insist  that  in  legal  effect  it 
is  land.  As  the  plaintiff  established  a  right  to  redeem,  Owen  Byrne 
and  his  devisees  cannot  complain  if,  in  working  out  the  relief  re- 
quired by  the  violation  of  his  covenant,  the  court  does  the  best  it 
can  to  right  the  wrong  by  treating  the  money  as  land.  In  order  to 
prevent  him  from  making  a  profit  out  of  his  wrong,  the  law  raises 
the  presumption  that  he  now  has  the  full  value  of  the  land  as  a  sepa- 
rate fund  in  his  hands,  and  treating  it  as  land  allows  the  plaintiff  to 
redeem,  the  same  as  if  it  were  in  fact  land.  As  against  the  wrong- 
doer and  his  estate,  it  will  exert  all  its  power  to  make  the  plaintiff 
whole,  paying  due  regard  to  equities  arising  through  improvements 
upon  the  land,  so  as  not  to  give  her  more  than  she  "is  equitably 
entitled  to. 

Thus  in  Meehan  v.  Forrester,  supra,  the  court  through  Rapalol,  J., 
said:  "  The  sale  was  shown  to  have  been  made  without  the  consent 
of  Meehan  and  in  violation  of  his  rights,  and  it  does  not  appear  that 
the  plaintiff  ever  had  notice  of  it.  He  was  not  bound  by  such  a  sale. 
He  was  entitled  to  his  land,  on  payment  of  the  amount  due  to  Bertine 
or  his  representatives.  If  Bertine,  by  reason  of  his  own  wrongful  act, 
had  deprived  himself  of  the  ability  to  restore  the  land  to  Which  the 
plaintiff  is  equitably  entitled,  he  or  his  representatives  were  bound 
to  account  to  the  plaintiff,  at  his  election,  either  for  the  proceeds  of 
sale  of  the  land,  or  its  value  at  the  time  when  the  plaintiff's  right  to 
such  reparation  was  established.  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
117;  Peabody  v.  Tarbell,  2  Gush.  227,  233;  May  v.  Le  Claire,  11 
Wall.  236,  237." 

In  that  case,  as  in  this,  the  only  cause  of  action  alleged  or  proved 
was  the  right  to  redeem ;  but  as  the  premises  had  been  wrongfully 
conveyed,  the  plaintiff,  upon  establishing  such  right,  was  awarded 
compensation  on  the  basis  of  value  at  the  time  of  the  trial.  Com- 
pensation was  allowed  as  an  equitable  substitute  for  actual  redemp- 
tion. In  other  words,  the  land  which  should  have  been  conveyed 
was  appraised  by  the  court,  and  the  defendant  compelled  to  restore 
the  amount  of  the  appraisal,  as  the  only  method  of  redemption  pos- 
sible. The  form  of  relief  granted  was  a  money  judgment,  but  that 
was  possible  only  because  a  right  to  redeem  had  been  established, 
for  without  that  right  the  relief  would  be  limited  to  the  proceeds  of 
the  sale.     Baily  v.  Hornthal,  154  N.  T.  648,  661.     So  in  the  case 
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at  bar,  the  plaintiff  established  the  same  right,  but  the  defendant 
showed  that  he  had  placed  it  beyond  his  power  to  reeonvey.  There- 
upon in  rebuttal  and  not  as  a  part  of  her  cause  of  action,  the  plain- 
tiff had  the  right  to  prove  the  present  value  of  the  land,  so  as  to 
follow  the  money  presumed  to  be  in  the  defendant's  hands,  and 
redeem  that  which  he  had  wrongfully  substituted  for  the  land,  the 
same  as  if  it  were  in  fact  land.  Guided  by  the  cardinal  principle 
that  the  wrongdoer  shall  inake  nothing  from  his  wrong,  equity  so 
moulds  and  applies  its  plastic  remedies  as  to  force  from  him  the 
most  complete  restitution  which  his  wrongful  act  will  permit.  May 
V.  Le  Claire,  78  U.  S.  217;  Van  Dusen  v.  Worrell,  4  Abb.  Ct.  App. 
Dec.  473;  Miller  v.  McGuckin,  15  Abb.  N.  C.  204;  Hart  v.  Ten 
Eyek,  2  Johns.  Ch.  62,  108;  Enos  i;.  Sutherland,  11  Mich.  538,  542; 
Budd  V.  Van  Orden,  33  N.  J.  Eq.  143 ;  s.  c.  id.  664.  When  he  can- 
not restore  the  land  it  will  compel  him  to  restore  that  which  stands 
in  his  hands  for  the  land,  and  will  not  permit  him  to  assert  that  it  is 
not  land  when  the  assertion  would  be  profitable  to  himself  but  unjust 
to  the  one  whom  he  wronged.  He  cannot  escape  by  offering  to  pay 
what  he  received  on  selling  the  lands,  but  must  pay  the  value  at  the 
time  of  the  trial.  He  cannot  cut  off  the  right  of  redemption  and 
convert  it  into  a  personal  liability,  for  he  is  still  a  mortgagee,  and 
subject  as  such  to  the  mortgagor's  rights.  The  fact  that  the  injured 
mortgagor  need  not  take  the  proceeds  of  the  sale,  but  may  insist  on 
the  proved  value  of  the  land,  as  well  as  the  pleadings  and  proofs, 
shows  that  this  is  a  pure  action  to  redeem,  and  must  be  so  regarded 
for  all  purposes,  including  the  defence  of  the  statute  of  limitations. 
While  the  mortgagor  is  helpless  as  against  his  grantee,  she  is  not 
helpless  as  against  him. 

The  defendants  insist  that  as  the  plaintiff  can  only  recover  a 
money  judgment,  the  cause  of  action  is  in  the  nature  of -an  account- 
ing for  money  had  and  received,  and  hence  that  the  six-year,  or  at 
most  the  ten -year  statute  of  limitations  is  a  bar.  This  is  not  an 
action,  however,  to  recover  money,  but  to  redeem  land  from  a  mort- 
gage, and  but  for  the  misconduct  of  the  defendant  would  have  re- 
sulted simply  in  a  judgment  of  redemption,  with  an  accounting  for 
the  rents  and  profits  of  the  land,  after  payment  of  the  debt  by  the 
plaintiff,  according  to  her  demand  and  offer  before  the  commence- 
ment of  the  action.  The  period  of  limitation  provided  by  the  code, 
within  which  an  action  to  redeem  from  a  mortgage  may  be  main- 
tained, is  twenty  years  after  breach  of  the  condition  or  the  non- 
fulfilment  of  the  covenant  therein  contained.  Code  Civ.  Pro.  sec. 
379.  So  far  as  the  defendants  are  concerned,  the  plaintiff  had  a 
right  to  redeem.  She  brought  her  action  to  redeem  and  established 
it  by  evidence,  and  was  entitled  to  judgment  accordingly,  but  as 
that  judgment  would  be  ineffectual  because  the  mortgagee  had  sold 
the  land,  equity  will  simply  vary  its  relief  from  a  judgment  of  re- 
demption in  land  to  a  judgment  of  redemption  in  money  representing 
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the  land.  If  the  plaintiff  had  not  elected  to  redeem,  but  to  sue  for 
money  had  and  received  to  her  use,  the  case  of  Mills  v.  Mills,  115 
N.  Y.  80,  relied  upon  by  the  defendants,  might  be  an  authority.  In 
that  case,  however,  as  was  stated  by  this  court,  "  all  the  relief  asked 
for  in  the  complaint  is  an  accounting  and  a  judgment  for  a  sum  of 
money,  and  no  other  relief  was  needed  or  possible  upon  the  facts 
established.  This  was  in  no  sense  an  action  to  redeem,  as  there  was 
no  mortgage  and  nothing  to  redeem."  The  relief  demanded,  as  ap- 
pears from  the  appeal  book  on  file  in  this  court,  was  simply  a  judg- 
ment "  for  all  moneys  received  by"  the  defendant.  No  claim  was 
made  that  the  two  transactions,  which  were  four  years  apart,  con- 
stituted a  mortgage,  or  that  there  was  ever  a  right  to  redeem.  The 
theory  of  the  action  was  that  the  defendant  lawfully  sold  the  land 
and  should  account  for  the  proceeds,  after  deducting  his  own  claim. 
Thus,  the  court  said :  "  Absolute  title  to  tbe  lands  was  vested  in  the 
defendant,  evidently  with  the  intention  that  he  might  sell  them  and 
reimburse  himself,  and  pay  over  any  surplus  to  his  brother."  The 
fundamental  fact  that  the  defendant  sold  without  right  was  wanting 
in  that  case,  and  hence  the  principle,  which  is  the  basis  of  our  judg- 
ment, could  not  be  applied.  It  is  the  wrongful  conveyance  by  the 
mortgagee  in  possession,  under  a  deed  absolute  on  its  face,  that 
enables  a  court  of  equity  to  hold  on  to  the  case  after  ordinary  re- 
demption has  been  shown  to  be  impossible,  and  to  allow  such  a 
redemption  against  the  wrongdoer  as  will  prevent  him  from  gain- 
ing by  his  wrong,  and  will  give  the  plaintiff  her  due  as  nearly  as 
may  be. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  event. 

Parker,  C.  J.,  Babtlett,  Martin  and  Werner,  JJ.,  concur; 
Grat,  J.,  not  voting;  Cullen,  J.,  not  sitting.  * 

Judgment  reversed,  etc. 
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Chancery,   1868. 

[L.  R.  6  Eq.  165.] 

In  December,  1865,  the  plaintiff,  Charles  Langton,  borrowed,  through 
his  stockholders,  Price  &  Pott,  from  the  defendants,  Foster  &  Braith- 
waite,  also  stockbrokers,  a  sum  of  £6,000  for  three  months  at  7^  per 
cent  interest,  upon  the  security  of  £22,000  Grand  Trunk  of  Canada 
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Railway  stock,  which  was  transferred  by  the  plaintiff,  and  registered 
in  the  name  of  the  defendant,  Henry  Waite,  one  of  the  members  of  the 
firm  of  Foster  and  Braithwaite,  on  the  6th  of  Januarj',  1866.  In  the 
middle  of  February,  1866,  the  plaintifiE  contracted  to  sell  the  £22,000 
stock  at  42  per  cent.  To  enable  him  to  complete  that  contract  he 
applied  to  the  defendants,  Foster  &  Braithwaite,  through  his  agents, 
Price  &  Pott,  to  allow  him  to  pay  off  the  £6,000,  with  the  full  amount 
of  interest  (six  weeks  having  elapsed)  up  to  the  28th  of  March.  That 
application  was  made  by  Price  &  Pott  on  behalf  of  their  principal,  but 
not  naming  him,  in  a  letter  dated  the  16th  of  Februarj',  1866.  This 
application  was  declined  by  the  defendants,  on  the  ground  that  the 
Grand  Trunks  were  negotiated  for  the  account  at  the  end  of  March. 
In  consequence  of  this  refusal  by  the  defendants,  before  the  expiration 
of  the  three  months  the  plaintiff  was  obliged  to  pay  to  his  purchaser  the 
difference  between  the  price  at  which  he  had  sold  the  stock  and  the 
price  at  which  the  same  amount  of  stock  was  subscquentlj'  bought  by 
the  purchaser,  which  was  46  per  cent,  that  difference  being  £880.  The 
plaintiff,  in  pursuance  of  his  contract,  repaid  to  the  defendants  the  sum, 
£6,000,  with  interest,  at  the  expiration  of  the  three  months,  and  thej' 
re-transferred  £22,000  similar  railway  stock  into  the  name  of  the  plain- 
tiff on  tbe  28th  of  March,  1866.  The  plaintiff  subsequentlj*  discovered 
that  the  defendants  had,  on  the  14th  and  loth  of  February,  1866,  two 
days  before  their  refusal  to  accept  payment  of  the  loan,  sold  the  stock 
so  deposited  with  them  at  the  price  of  about  46  per  cent,  and  had  after- 
ward re-purchased  other  stock  at  a  much  lower  price,  that  is,  at  about 
30  or  32  per  cent,  which  re-purchased  stock  was  that  which  was  re- 
transferred  to  the  plaintiff  at  the  expiration  of  the  loan,  by  which  it 
appeared  that  the  defendants  had  made  a  profit  of  about  £3,000  by  the 
loan  transaction. 

The  bill  prayed  that  an  account  might  be  taken  of  the  money  pro- 
duced by. the  sale,  and  the  plaintiff  claimed  to  be  entitled  to  the  profit 
realized  by  the  defendants. 

Sm  R.  Malins,  V.  C.  The  demand  made  by  the  plaintiff  in  this  bill 
is  resisted  by  the  defendants  on  three  grounds. 

With  regard  to  the  first  of  their  objections,  the  law  is  clearly  settled 
that  a  principal  may  sue  upon  a  contract  entered  into  on  his  behalf  by 
an  agent,  although  his  name  was  wholly  concealed  at  the  time  of  the 
contract.  In  Smith's  Mercantile  Law,  3d  ed.,  p.  134,  the  rule  is  cor- 
rectly stated  to  this  effect. 

The  recent  aad  very  important  case  of  Grissell  v.  Bristowe,  Law 
Rep.  3  C.  P.  112,  also  entirely  supports  that  rule.  In  that  case  the 
majority  of  the  Court  of  Common  Pleas  decided  that  there  was  that 
liability  on  the  part  of  the  defendants,  who  were  the  jobbers,  who  pur- 
chased nominally  from  Barry  &  Co.,  but  in  reality  from  Grissell.  The 
case  of  Mortimer  v.  M'Callan,  6  M.  &  W.  58,  was  one  in  which  an  un- 
disclosed principal  was  made  liable  upon  a  similar  contract  through  a 
broker  on  the  Stock  Exchange  for  the  sale  of  stock ;  and  many  instances 
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have  occurred  where,  upon  a  member  of  the  Stock  Exchange  becoming 
a  defaulter,  his  books  have  been  handed  over  to  the  committee  of  the 
Stock  Exchange,  or  to  the  official  assignee  appointed  by  them,  and 
contracts  which  he  had  made,  and  upon  which  he,  as  a  member  of  the 
house,  was  personally  responsible,  have  been  enforced  against  his 
undisclosed  principals,  the  money  recovered  being  applied  towards 
payment  of  the  defaulter's  debts  to  other  members  of  the  Stock  Ex- 
change. In  the  present  case  the  parties  were  brokers  on  both  sides, 
and  from  their  very  position  the  defendants  must  have  known  that 
Price  &  Pott  were  merely  agents  for  the  borrower ;  and  if  there  had 
been  an^'  doubt  upon  that  subject  it  must  have  been  removed  by  the 
production  of  the  transfer  of  the  £22,000  stock  executed  by  the  plain- 
ti£f ;  and  in  the  letter  of  the  16th  of  February  Price  &  Pott  speak  of 
their  principal.  It  is  also  to  be  observed  that  Price  &  Pott  would  have 
precisely  the  same  remedies  against  the  defendants  as  the  plaintiff  has, 
if  they  were  to  be  treated  as  principals.  No  injustice  can  therefore  be 
done  to  the  defendants  by  their  being  sued  by  the  plaintiff  as  principals 
instead  of  as  agents,  and  I  am  of  opinion,  for  these  reasons,  that  the 
first  ground  of  defence  wholly  fails. 

The  49th  rule  of  the  Stock  Exchange  is  in  these  terms  :  "The  Stock 
Exchange  does  not  recognize  in  its  dealings  any  other  parties  than  its 
own  members ;  every  bargain,  therefore,  whether  for  account  of  the 
member  effecting,  it,  or  for  account  of  a  principal,  must  be  fulfilled 
according  to  the  regulations  and  usages  of  the  house;  and  should  a 
principal,  without  the  consent  of  the  committee,  attempt  to  enforce  by 
law,  a  claim  against  a  member  of  the  Stock  Exchange,  the  committee 
will  decide  as  to  the  liability  of  the  broker  or  agent  of  such  principal 
for  any  cost  or  damages  incurred  in  consequence  of  legal  proceedings." 
The  49th  rule,  therefore,  which  was  relied  upon  by  the  defendants, 
makes  all  stockbrokers  principals  as  between  themselves,  but  it  does 
not  take  away  the  right  of  the  principals  to  sue  in  respect  of  their  own 
rights  in  their  own  names. 

As  to  the  second  ground  of  defence,  that  the  sale  of  the  stock  was 
j  in  accordance  with  the  rights  of  the  defendant  and  the  contract  between 
I  the  parties,  the  law  is  perfectly  clear ;  and  it  was  not  disputed  by  the 
defendants'  counsel  that,  in  the  absence  of  express  contract,  the  paw- 
nee of  propei%  cannot  sell  it  until  the  debt  for  which  it  is  pledged  be- 
comes payable,  and  if  he  does  so,  the  owner  has  a  right  to  charge  the 
pawnee  with  the  price  he  gets  for  the  property,  if  he  finds  it  to  his 
interest  to  do  so.  In  the  present  case  there  was  clearly  no  contract  or 
right  to  sell  the  stock,  and  I  am  of  opinion  that  the  second  ground  of 
defence  also  fails. 

The  third  and  last  ground  of  defence  was  the  one  mainly  relied  upon 
by  the  defendants'  counsel,  namely,  that  the  custom  of  the  Stock  Ex- 
change gives  the  lender  of  money  on  security  a  right  to  sell  the  security 
whenever  he  thinks  proper.  If  there  be  such  a  custom,  it  would  be 
manifestly  unjust :  the  borrows  would  be  completely  at  the  mercy  of 
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the  lender,  wto  might  convert  the  security  and  appropriate  the  pro- 
ceeds to  his  own  use,  and  at  the  expiration  of  the  period  of  the  loan  be 
wholly  unable  to  return  to  the  borrower  what  belonged  to  him.  But  is 
there  such  a  custom?  On  the  part  of  the  plaintiff,  no  less  than  eight 
stockbrokers  gave  evidence  upon  the  subject,  and  they  speak  in  very 
distinct  terms  :  Mr.  Price,  who  was  the  agent  in  this  transaction,  says 
"  that  there  is  no  rule  or  custom  of  the  London  Stock  Exchange 
authorizing  a  person  by  whom  a  loan  is  made  for  a  fixed  period,  upon 
the  security  of  stock  transferred  into  his  name,  to  sell  such  stock  dur- 
ing the  period  for  which  the  loan  is  made,  and  that  stock  so  pledged  is 
treated  onlj'  as  collateral  security  for  the  repayment  of  the  loan."  In 
that  statement  he  is  supported  by  Mr.  Zoete,  the  deputj'  chairman  of 
the  committee  of  the  Stock  Exchange,  who  speaks  in  precisely  the  same 
terms,  denying  that  there  is  such  a  custom.  Then  there  are  the  affidavits 
of  six  other  stockbrokers  of  great  experience,  who  all  speak  to  the 
same  effect.  This  evidence  is  positive  and  distinct  that  there  is  no 
such  custom.  This  is  attempted  to  be  met  by  the  defendants  by  the 
evidence  of  other  stockbrokers  ;  but,  on  looking  at  their  evidence,  it  is 
in  far  less  distinct  terms,  and  I  do  not  think  it  amounts  to  a  contrary 
statement ;  and,  indeed,  it  would  be  surprising  if  there  were  any  right 
in  the  lender  of  money  to  sell  the  pledge.  I  will  take,  as  an  example, 
the  evidence  of  Mr.  Scott,  who  says :  "As  to  rule  64,  I  have  no  doubt 
that  this  rule  is  always  acted  upon.  A  lender  may  transfer  the  security 
deposited  with  him  during  the  currency  of  the  loan,  but  when  the  time 
has  elapsed  the  lender  must  transfer  to  the  original  borrower  the  iden- 
tical security  deposited.  When  stock  has  been  deposited  as  security, 
there  is  no  means  of  identifj'ing  the  stock  deposited.  It  is  the  prac- 
tice at  the  Stock  Exchange  to  deal  with  stock  in  this  way :  where  the 
stock  deposited  cannot  be  identified,  it  \is  sufficient  to  re-transfer  the 
like  amount  of  stock.  It  is  impossible  to  raise  any  objection  on 
the  want  of  identity  on  the  security  of  stock.  I  have  heard  it  stipulated 
that  security  of  this  description  should  not  be  transferred.  In  the 
absence  of  such  stipulation  I  have  never  heard,  before  this  case,  a  com- 
plaint that  the  security  had  been  transferred.  The  object  of  such  a 
stipulation  would  probably  be  to  prevent  such  security  being  thrown 
on  the  market;  Such  a  stipulation  might  very  materially  lessen  the 
value  of  such  security  as  a  security.  A  dealer  without  this  right  of 
transfer  would  probably  require  a  larger  percentage  on  the  loan.  I 
should  myself  decline  to  lend  money  at  all,  unless  I  had  power  to  make 
use  of  the  security.  In  the  absence  of  any  stipulation,  I  consider  that 
the  lender  may  always  transfer.  According  to  the  practice  of  the  Stock 
Exchange  the  seller  is  bound  to  transfer  at  the  price  named  by  the 
buyer.  -  If  A.  sells  stock  to  B.,  he  is  bound  to  transfer  to  B.'s  nominee  at 
the  price  B.  chooses  to  name.  The  consideration  stated  in  the  transfer 
is  no  evidence,"  and  so  forth.  Mr.  Charles  Wood  says :  "  I  have  been 
a  considerable  dealer  in  consols.  Where  money  has  been  advanced  on 
the  security  of  consols  it  is  invariably  the  custom  for  the  lender  to 
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deal  with  the  consols  while  the  loan  is  running.  A  lender  would  take 
it  for  granted  that  he  had  such  power  of  transfer.  I  have  never  known 
it  stipulated  that  consols  should  not  be  dealt  with ;  business  could  not 
be  carried  on  unless  there  were  that  power  —  it  would  require  so  much 
more  capital."  Mr.  Paine  and  Mr.  Mortimer  speak  to  the  same  effect. 
These  witnesses  speak  of  using  the  security,  which  ma}'  well  mean  the 
right  of  transferring  the  mortgage  or  pledge — a  right  which  is  not 
disputed  by  the  plaintiff.  That  is,  they  might  transfer  the  mortgage, 
or  they  might  sub-mortgage.  The  lender,  under  such  circumstances, 
might  suddenly  want  his  monej',  and  it  would  indeed  be  a  very  hard 
rule,  if  he  wanted  the  monej'  he  had  lent  for  a  certain  purpose,  if  he 
could  not  transfer  the  security  to  another.  That  is  a  right  that  is  not 
disputed  by  the  plaintiff,  and  that  is  a  right  that  I  should  consider  the 
lender  of  monej'  upon  an}'  security  whatever  would  have.  But  there 
can  be  no  custom  in  opposition  to  an  express  rule.  Now,  I  consider 
the  64th  rule  of  the  Stock  Exchange  conclusive  upon  the  subject.  That 
rule  is  in  these  few,  but  very  distinct,  words :  "  In  all  eases  of  loans 
on  the  deposit  of  security,  the  lender  is  bound  to  return  the  identical 
securities  deposited,  unless  it  be  otherwise  stipulated  at  the  time  of 
making  the  loan.  But  this  liability  does  not  apply  to  a  member  who 
has  taken  in  stock  or  shares  upon  continuation  at  the  market  price." 
How  can  the  identical  security'  be  re-transferred  if  the  lender  is  at 
liberty  to  sell  it?  I  am  therefore  of  opinion  that  this  rule  is  conclusive 
upon  the  point,  and  shows  that  the  evidence  of  the  eight  brokers  who 
have  made  affidavits  for  the  plaintiff  is  perfectly  correct.  I  am  of  opin- 
ion that  the  alleged  custom  is  in  direct  opposition  to  the  express  rule, 
and  has,  consequently,  no  existence.  There  is  no  such  custom,  and 
the  rule  obliges  the  lender  to  return  the  identical  security  which  is 
pledged  for  the  loan.  It  was  argued  for  the  defendant  that  the  stock 
could  not  be  identified,  but  it  appears  to  me  there  is  no  such  difficulty  in 
identif3'ing  stock  as  was  suggested.  It  is  the  constant  practice  of  this 
court  to  trace  and  identify  stock  when  it  has  been  improperly  de.ilt 
with.  The  principle  that  the  pawnee  of  stock  has  no  right  to  sell,  and 
that  if  he  does  so  he  must  be  charged  with  the  price  it  produced,  what- 
ever may  be  the  subsequent  reduction  in  its  value,  is  established  by  the 
case  of  Ex  parte  Dennison,  3  Ves.  552.  That  case,  I  take  it,  goes  the 
whole  length  of  the  principle  upon  which  I  intend  to  decide  the  present 
case.  I  am  therefore  of  opinion  that  the  defendants  had  no  right  to 
sell  the  stock  pledged  to  them,  and  that,  having  done  so,  they  must  be 
charged  as  between  themselves  and  the  plaintiff  with  the  amount  wliich 
was  produced  by  the  sale.  It  must  be  observed  that,  if  it  had  not  been 
for  this  wrongful  sale  on  the  part  of  the  defendants,  they  would  un- 
doubtedly have  been  ready  to  re-transfer  the  plaintiff's  stock  in  the 
middle  of  February,  1866,  and  he  would  have  been  saved  the  loss 
which  their  conduct  has  forced  upon  him.  The  result  is,  that  there 
must  be  a  declaration  that  the  defendants  were  not  entitled  to  sell 
the  £22,00Q  Canada  Trunk  Railway  stock  which  was  deposited  with 
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them  ;  and  there  must  be  an  account  taken  of  what  was  produced  by 
the  sale.  From  such  account  there  must  be  deducted  the  £6,000,  and 
interest  up  to  the  28th  of  March,  and  the  defendants  must  pay  the 
balance  of  the  amount  so  found  due  i  and  the  plaintiff  must,  as  he 
offers  by  his  bill,  re-transfer  to  the  defendants,  or  account  to  them 
for  the  value  of  the  £22,000  stock  which  they  re-transferred  into  his 
name ;  and  the  defendants  must  pay  the  costs  of  the  suit.  The  d&. 
fendants  must  also  be  charged  with  interest  at  5  per  cent  upon  the 
money  that  is  due,  from  the  28th  of  March,  1866. 


C.   Purchase  of  Equity  hy  Mortgagee. 

VILLA  V.  RODRIGUEZ. 
Supreme  Court,  United  States,  1870. 

[12  Wall.  323.] 

Mr.  Justice  Swatne  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  equity  from  the  decree  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  California.  The  appellant  was  the 
coniplainant  in  the  court  below.     The  decree  was  against  him. 

He  seeks  to  redeem  the  premises  in  controversy  according  to  the 
prayer  of  his  bill.  The  defendant,  Rodriguez,  claims  an  indefeasible 
estate  in  them  as  regards  the  complainant  and  those  from  whom  he 
derives  title.  The  other  defendants  claim  under  a  contract  of  pur- 
chase made  with  Rodriguez.  The  validity  of  the  complainant's  title, 
if  his  grantor  had  anything  to  convey,  is  not  questioned.  Nor  is  the 
original  title  of  his  grantor  and  of  those  who  convej-ed  to  him  denied. 
But  the  defendants  insist  that  the  title  of  all  those  parties  was  vested 
absolutely  in  Rodriguez  by  deeds  duly  made  and  recorded  before  the 
conveyances  to  the  complainant  and  his  grantor  were  executed.  The 
complainant  insists  that  Rodriguez,  after,  as  before,  the  legal  title  was 
conveyed  to  him,  held  the  premises  only  as  security  for  a  debt.  This 
is  the  hinge  of  the  controversy  between  the  parties. 

The  entire  tract,  of  which  the  premises  in  controversy  form  a  part, 
was  conveyed  by  Jose  Maria  Villavicencia  on  the  13th  of  April,  1852, 
to  his  seven  children.  He  died  in  1853.  The  widow  and  five  of  the 
children  conveyed  to  Fulgencio,  also  one  of  the  children,  on  the  16th 
of  December,  1867.  On  the  26th  of  the  same  month  Fulgencio  con- 
veyed to  the  complainant.  By  virtue  of  this  conveyance  he  claims 
six-sevenths  of  the  tract.     That  proportion  Is  his  if  his  title  be  valid. 

The.  widow  is  the  sister  of  the  defendant,  Rodriguez.  On  the  4th  of 
December,  1860,  she  and  three  of  the  children,  the  other  four  being 
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under  age,  executed  to  Rodriguez,  for  money  then  borrowed,  a  note 
for  $4,000,  pa3-able  a  3-ear  from  date,  and  bearing  interest  at  the  rate 
of  two  per  cent  a  month,  paj-able  at  the  end  of  each  six  months  there- 
after;  the  interest,  "if  not  so  paid,  to  be  added  to  the  principal  and 
draw  interest  at  the  same  rate,  compounding  in  the  same  manner." 
A  mortgage  upon  the  entire  tract  was  given  at  the  same  time  bj'  the 
makers  of  the  note  to  secure  its  paj'ment.  The  mortgage  contained  a 
provision,  that  in  default  of  the  pa3-ment  of  the  interest  as  stipulated,' 
the  principal  should  become  due  and  paj-able  at  the  option  of  the 
mortgagee,  and  that  the  mortgage  might  thereupon  be  foreclosed  and 
the  premises  sold  to  satisfy  the  mortgage  debt,  and  that  out  of  the 
proceeds  of  the  sale  the  mortgagee  should  be  authorized  to  retain, 
besides  his  debt  and  costs,  a  counsel  fee  of  five  per  cent  upon  the 
amount  found  to  be  due.  The  mortgage  contained  a  further  provision 
that  the  mortgagee  might  pa}'  all  taxes  and  encumbrances  on  the  prop- 
ertj',  and  that  the  amount  of  such  advances  should  be  secured  by  the 
mortgage,  and  should  also  bear  interest  at  the  rate  of  two  per  cent  per 
month.  Rodriguez  subsequently  paid  $1,172  to  redeem  the  property 
from  a  sale  for  taxes.  On  the  29th  of  April,  1864,  the  widow  and  five 
of  the  children  convej-ed  to  him  by  a  deed  absolute  in  form.  It  is 
recited  in  the  deed  that  the  debt  secured  by  the  'mortgage  then 
amounted  to  about  $10,000.  On  the  17th  of  February,  1865,  one  of 
the  children,  who  was  a  minor  when  this  deed  was  executed,  and  hence 
had  not  joined  in  it,  also  conveyed  to  Rodriguez.  Nothing  was  paid 
to  the  grantor.  On  the  20th  of  Ma}-,  1865,  the  other  and  seventh 
child,  who  had  then  become  of  age,  executed  a  like  conveyance.  The 
consideration  paid  was  $100. 

On  the  22d  of  Jul}-,  1866,  Rodriguez  demised  the  premises  so  con- 
veyed to  him  to  his  co-defendants,  Edgar  W.,  Isaac  C,  and  Rensselaer 
E.  Steele.  The  defendant,  George  Steele,  subsequentlj'  became  inter- 
ested in  this  contract  b}-  an  arrangement  with  the  lessees.  The  lease- 
hold term  was  for  five  j-ears  from  the  1st  of  August,  ensuing  its  date. 
Rodriguez  stipulated  that  at  the  end  of  the  term,  or  within  five  days 
thereafter,  the  lessees  might  purchase  by  paying  him  $25,000  in  gold, 
and  upon  such  payment  being  so  made  he  covenanted  that  he  would,  by 
a  sufficient  deed,  release  and  quitclaim  to  the  lessees  or  their  heirs  and 
assigns^free  from  all  encumbrances  created  by  him,  all  the  right  and 
title  which  he  then  had  to  the  premises,  or  which  he  might  thereafter 
acquire  from  the  United  States,  or  from  any  of  the  heirs  of  Jos^  Maria 
Villavicencia. 

The  lessees  and  their  assignees  insist  that  they  are  bona  fide  pur- 
chasers without  notice. 

This  proposition  cannot  be  maintained.  The  contract  gave  them  the 
option  —  it  did  not  bind  them  —  to  buy  at  the  time  specified.  That 
time  had  not  arrived  when  this  bill  was  filed.  JVon  constat  that  they 
would  then  exercise  their  election  affirmatively  and  pay  the  stipulated 
price.     But  this  point  is  not  material.    The  doctrine  invoked  has  no 
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application  where  the  rights  of  the  vendee  lie  in  an  executory  contract. 
It  applies  only  where  the  legal  title  has  been  conveyed  and  the  pur- 
chase-money fully  paid.  The  purchaser  then  holds  adverselj'  to  all  the 
world,  and  may  disclaim  even  the  title  of  his  vendor. 

This  contract  calls  for  a  quitclaim  deed.  The  result  would  be  the 
same  if  such  a  deed  had  been  executed  and  full  paj-ment  made,  witli- 
out  notice  of  the  adverse  claim.  Such  a  purchaser  cannot  have  the 
immunity  which  the  principle  sought  to  be  applied  gives  to  those  enti- 
tled to  its  protection.  This  contract  may,  tlierefore,  be  laid  out  of 
view.  It  is  no  impediment  to  the  assertion  of  the.complainant's  rights, 
whatever  they  may  be.     It  does  not  in  any  wise  affect  them. 

The  law  upon  the  subject  of  the  right  to  redeem  where  the  mortgagor 
has  convej-ed  to  the  mortgagee  the  equity  of  redemption  is  well  settled. 
It  is  characterized  by  a  jealous  and  salutary  policy.  Principles  almost 
as  stern  are  applied  as  those  which  govern  where  a  sale  by  a  cestui 
que  trust  to  his  trustee  is  drawn  in  question.  To  give  validity  to  such 
a  sale  by  a  mortgagor  it  must  be  shown  that  the  conduct  of  the  mort- 
gagee was,  in  all  things,  fair  and  franli,  and  that  he  paid  for  the  prop- 
erty' what  it  was  worth.  He  must  hold  out  no  delusive  hopes ;  he  must 
exercise  no  undue  influence ;  he  must  talie  no  advantage  of  the  fears 
or  poverty  of  the  other  part}'.  Any  indirection  or  obliquity  of  conduct 
is  fatal  to  his  title.  Every  doubt  will  be  resolved  against  him.  "Wliere 
confidential  relations  and  the  means  of  oppression  exist,  the  scrutiny  is 
severer  than  in  cases  of  a  different  character.  The  form  of  the  instru- 
ments emploj'ed  is  immaterial.  That  the  mortgagor  knowingly  surren- 
dered and  never  intended  to  reclaim  is  of  no  consequence.  If  there  is 
vice  in  the  transaction  the  law,  while  it  will  secure  to  the  mortgagee 
his  debt,  with  interest,  will  compel  him  to  give  back  that  which  he  has 
taken  with  unclean  hands.  Public  policy,  sound  morals,  and  the  pro- 
tection due  to  those  whose  property  is  thus  involved,  require  that  such 
should  be  the  law. 

The  terms  exacted  for  the  loan  by  Rodriguez  were  harsh  and  oppres- 
sive. The  condition  of  the  widow  and  orphans  might  well  have  touched 
his  kindred  heart  with  sympathy.  It  seems  only  to  have  whetted  his 
avarice.  Two  per  cent  a  month  —  and  this,  if  not  paid  as  stipulated, 
to  be  compounded  —  was  a  devouring  rate  of  interest.  It  waS  stipu- 
lated that  the  further  advances  should  bear  Interest  at  the  same  rate. 
He  demanded  an  adjustment  when,  from  the  failure  of  the  crops  and 
other  causes,  the  property  was  greatly  depressed,  and  he  knew  the 
widow  and  her  children  had  no  means  of  payment.  The  alternatives 
presented  were  an  absolute  conveyance  of  the  property,  or  a  foreclosure 
and  sale  under  the  mortgage.  He  was  anxious  to  procure  the  deed, 
and  exulted  when  he  got  it.  The  debt  and  advances,  with  the  interest 
superadded,  were  much  less  than  the  value  of  the  property.  The  note 
and  mortgage  were  executed  by  three  of  the  children  and  the  widow ; 
the  deed  by  the  widow  and  five  of  the  children.  The  other  two  chil- 
dren conveyed  at  later  periods.     The  consideration  of  the  conveyance 
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bj'  the  four  children  not  parties  to  the  note  and  mortgage  was  such  that 
if  an  absolute  title  passed,  their  deeds  must  be  regarded  as  deeds  of 
gift  of  their  shares  of  a  valuable  estate.  Dana,  who  took  the  acknowl- 
edgment of  the  deed  executed  bj'  the  widow  and  five  children,  testifies 
that  the  widow  inquired  whether  the  deed  contained  all  the  agreements 
between  her  and  Rodriguez.  Dana  translated  it  to  her.  She  com- 
plained that  the  agreements  were  omitted.  Rodriguez  insisted  that 
the3'  were  in  the  deed,  and  added  "  that  they  ought  not  to  distrust  him, 
as  he  was  taking  all  these  steps  for  their  interest."  The  widow  and 
children  then  executed  the  deed.  Dana,  speaking  of  a  subsequent 
conversation  with  Rodriguez,  on  the  same  day,  "  which  was  altogether 
unsolicited,"  says:  "He  stated  to  me  that  his  object  in  getting  the 
Villavicencia  family  to  execute  the  deed  aforesaid  was  to  secure  bis 
monej',  money  which  he  had  loaned  or  advanced  to  them,  and  save 
the  property  for  the  benefit  of  his  sister  and  her  family,  while  if  it  re- 
mained in  their  hands  he  might  lose  his  monej',  and  his  sister  and  her 
children  would  lose  the  whole  property.  He  said  they  had  done  wisely 
in  trusting  him,  as  he  intended  to  deal  jusUy  by  his  sister."  Rodriguez 
was  examined  as  a  witness.  Referring  to  a  period  shortly  preceding 
the  execution  of  this  deed,  he  says:  "Afterwards  I  had  with  them 
further  conversation,  and  told  them,  I  don't  wish  to  speculate  upon 
j'ou,  because  you  are  my  relations,  and  j'ou  have  treated  me  well.  If 
I  can  sell  the  ranch  for  enough  to  reimburse  myself  for  my  outlays  as 
well  as  interest,  I  will  return  you  the  surplus  monej-,  if  anj- ;  and,  also, 
if  I  can  sell  a  portion  of  the  ranch,  or  enough  to  reimburse  myself  for 
my  advance,  I  will  do  the  same,  and  return  to  j'ou  the  unsold  portion 
of  the  ranch,  but  if  I  have  bad  luck  and  cannot  sell  it,  I  will  lose  my 
money."  Elsewhere,  in  the  same  deposition,  he  says  :  "I  stated  at 
the  ranch,  and  again  stated  to  my  sister  afterwards,  that  I  would  re- 
turn the  surplus  money,  but  it  was  no  obligation  of  mine.  It  may  be 
that  I  said  so  to  Charles  Dana  at  that  time." 

He  made  the  same  admissions  to  other  persons  who  are  in  no  wise 
connected  with  this  litigation.  Their  testimony  is  found  in  the  record. 
It  is  unnecessary  to  extend  the  limits  of  this  opinion  by  accumulating 
and  commenting  upon  it.  The  widow  and  five  of  the  children,  all  who 
have  been  examined,  testify  that  they  understood  the  deeds  to  be  only 
security  for  the  debt.  This  explains  the  transaction  as  to  those  who 
were  not  parties  to  the  note  and  mortgage.  There  is  no  other  way  of 
accounting  for  their  conduct.  The  testimony  of  Rodriguez  alone  is 
sufBcient  to  turn  the  scale  against  him.  He  cannot  repudiate  the  as- 
surances upon  which  his  grantors  were  drawn  in  to  convej*.  To  per- 
mit him  to  do  so  would  give  triumph  to  iniquitj*.  The  facts  indisputably 
established  bring  the  case  clearly  within  those  principles  by  the  light . 
of  which,  in  determining  the  rights  of  the  parties,  the  judgment  of  this 
court  must  be  made  up.  The  complainant  stands  in  the  place  of  those 
from  whom  he  derives  title.  He  is  clothed  with  their  rights,  and  is 
entitled  to  redeem  six-sevenths  of  the  premises  upon  paying  that  pro- 
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portion  of  the  mortgage  debt  and  interest.  The  former  must  be  held 
to  include  the  amount  advanced,  as  well  as  that  represented  by  the 
note,  and  the  latter  be  settled  by  the  terms  of  the  contract  and  the  law 
of  California.  The  rents,  issues,  and  profits,  and  improvements  made 
upon  the  premises  must  also  be  taken  into  the  account. 

The  decree  is  reversed,  and  the  cause  will  be  remanded  to  the  Cir- 
cuit Court  with  directions  to  enter  a  decree  and  proceed 

In  conformity  to  this  opinion. 


DE  MARTIN   v.  PHELAN. 

Supreme  Court  op  California,  1897. 

[115  Cal.  538.] 

Temple,  J.  This  appeal  is  from  a  judgment  upon  demurrer  to  the 
complaint.  The  complaint  contains  averments  to  the  effect  that  on 
the  fourth  day  of  November,  A.  D.  1881,  plaintiff  owned  a  certain 
tract  of  land  which  was  then  subject  to  mortgage  liens,  then  owned 
by  James  Phelan.  The  amount  due  on  said  mortgages  was  $196,000. 
The  real  estate  was  worth  $390,375.  The  plaintiff  and  her  thirteen 
children  were  in  indigent  circumstances,  destitute  of  available  means  of 
support,  in  great  need,  and  unable  to  secure  an  additional  loan  upon 
said  land  or  to  sell  the  same,  owing  to  financial  stringency  then 
prevailing,  and  were  wholly  dependent  upon  the  charity  of  others. 
Said  Phelan  knew  of  her  distressed  condition,  and  also  that  her  equity 
of  redemption  was  worth  at  least  $45,500.  Still,  designing  to  take 
advantage  of  her  distress  and  necessities,  he  first  offered  her  $4,000, 
and  then  $10,000,  and  finally  $19,000,  for  her  equity  of  redemption. 
The  offers  were  successively  made  on  different  days,  and,  in  the  mean- 
time, said  Phelan  had  her  property  advertised  for  sale,  under  execu- 
tion, on  a  decree  of  foreclosure  of  said  mortgages,  and  had  the  sale 
postponed  repeatedlj',  for  the  purpose  of  securing  her  equity  of  redemp- 
tion for  a  sum  greatly  disproportionate  to  its  value,  bj'  taking  an 
oppressive  and  unfair  advantage  of  her  necessities  and  distress. 

Also  that  on  the  fourth  day  of  November,  1881,  decedent  made  \ 
her  the  offer  of  $19,000,  and  threatened  to  proceed  with  the  sale 
unless  she  accepted  it.  Compelled  by  her  distress  and  necessities, 
she  finally  did  accept  said  offer,  and  conveyed  her  equity  to  him  for 
said  sum.  She  did  not  know  that  decedent  had  taken  such  advantage, 
or  that  he  knew  of  her  necessities  and  distress  at  that  time,  but 
that  she  discovered  such  fact  on  the  twenty-seventh  day  of  Decem- 
ber, 1887. 
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It  is  averred  that  when  defendant  falsel3'  represented  that  he  would 
sell  said  property,  unless  she  accepted  $19,000  for  her  equity,  dece- 
dent did  not  intend  to  sell  said  property,  but  had  in  fact  determined 
not  to  sell  the  same,  unless  he  was  unable  to  procure  plaintiflTs 
interest  for  $45,500.  He  fully  intended  to  oflfer  her  $45,500  for 
\ier  equit}',  if  he  could  not  procure  it  for  less.  This  intention  was 
concealed  from  plaintiff,  and  decedent  knowingly  and  designedly  took 
advantage  of  her  said  necessities  and  distress. 

A  great  many  objections  are  made  to  this  complaint,  but  I  do  not 
deem  it  essential  to  consider  any  of  them,  except  the  general  objec- 
tion that  it  states  no  cause  of  action.  That  the  complaint  does  not 
state  a  cause  of  action  is  quite  obvious.  ' 

The  facts  constituting  the  supposed  fraud  are:  1.  Plaintiff  was 
without  available  means,  and  in  great  financial  distress  ;  2.  Decedent 
j-4iad  obtained  a  judgment  foreclosing  mortgage  liens  upon  her  land, 
'"  amounting  to  $196,000.  Her  land  was  worth  much  more  than  this, 
but  owing  to  a  temporary  stringency  in  the  monej'  market,  she  could 
not  borrow  more  money  upon  the  land  or  sell  it  for  move  than  the 
mortgage  debt ;  3.  Decedent  knew  that  her  equity  of  redemption  was 
worth  $45,500,  and  was  willing  to  pay  her  that  for  it  if  he  could  not 
get  it  for  less,  but  concealed  from  her  his  estimate  of  its  value,  and 
'  his  willingness  to  pay  that  sum  provided  she  would  not  take  less ; 
4.  He  caused  the  property  to  be  advertised  for  sale  under  the  decree, 
and  then  caused  the  sale  to  be  repeatedly  postponed ;  in  the  mean- 
time making  her  successive  offers  for  her  equity  of  $4,000,  $6,000, 
$10,000,  and  $19,000,  which  last  offer  she  accepted,  in  ignorance 
that  deceased  would  have  given  her  more  had  she  insisted  upon  it, 
and  induced  by  her  necessities  and  fears  of  losing  her  property  in  / 
case  of  a  sale  under  the  decree. 

It  is  impossible  to  believe  counsel  serious  in  their  contention  that 
it  constituted  fraud  or  oppression  on  the  part  of  Phelan,  to  conceal 
from  hpr  the  fact  that  he  intended  to  offer  her  as  much  as  $45,500 
for  her  equity,  if  he  could  not  succeed  in  getting  it  for  less.     It  would   ' 
constitute  a  new  departure,  both  in  business  and  legal  ethics.     If  the  \ 
obligation  to  make  such  disclosures  rested  upon  Phelan,  of  course  the   i 
like  obligation  rested  upon  the  plaintiff  to  state  td  Phelan  the  very  | 
least   sum   her   necessities    could   induce  her   to  accept  rather  than 
permit  a  sale.     Negotiations  under  such  conditions  would  surely  be 
novel. 

The  real  point  in  the  case  is^J[_gresiime,-tbart-4he-4=©lations— betweea-- 
jnortgagat  anji_mortgagee_are  in_a  sense  fiduciary,  and_the_mortgag.ee   ' 
must  obtain  no  advantage  over  the  mortgagoF  b.'Lthe  "gp  "<'  thp. laast 
liri  fairness"  or  oppresVion ';  ~a"ndTt  is  rnajntained  thatitwas  oppression 
•  on  the  part' of  Phelan  to  get  the  property  for  an  iaadQ£[ua>te.4idce, 
taking  advantage  of  her  necessities. 

1.  In  t,he  first  place,  the  relation  Uetween  the  parties  was  in  no 
sense  fiduciary.     At,  common  Ayn  the  m&rteagee,  at  least  after  con- 
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dition  broken,  was  the  legal  owner  and  could  oust  the  mortgagor.  He 
was  really  a  trustee.  Under  our  sj'stem  he  occupies  no  such  posi- 
\tion,  and  ordinarily  has  no  control  over  the  mortgaged  estate.  In 
those  cases  in  which  he  is,  by  the  mortgage,  given  some  power  or  con- 
trol over  the  estate  before  foreclosure,  the  old  rule  may  prevail.  There 
is  nothing  to  show  the  nature  of  the  mortgages  formerly  held  by 
.  Phelan,  nor  does  it  now  matter.  When  the  wrongs  detailed  in  the 
complaint  were  enacted  the  mortgages  had  been  foreclosed,  and 
Phelan  had  only  his  decree.  It  does  not  appear  that  a  receiver  had 
been  appointed,  or  that  proceedings  to  that  end  were  threatened. 

2.  The  sale,  even  after  the  decree  was  obtained,  was  not  hastened. 
The  negotiations  between  the  parties  were  protracted  and  deliberate. 
Plaintiff  was  fully  aware  of  the  situation,  and  knew  all  the  essential 
facts  of  the  case.  The  sale  was  adjourned  many  times,  and  successive 
offers  were  made  to  her  for  her  equity.  She  says  she  was  threatened 
with  a  sale  under  the  decree  if  she  did  not  sell.  Of  course  she  knew, 
without  being  told,  that  such  sale  was  inevitable  if  she  did  not  pay 
the  debt  or  sell  her  equitj*.  The  financial  stringency  was  not  brought 
,  on  by  Phelan.  It  is  not  charged  that  he  interfered  to  prevent  her 
-selling  to  another,  or  to  prevent  the  obtaining  of  a  loan. 

I  can  discover  no  element  of  fraud,  oppression,  or  unfairness  in  the 
case.  ' 

The  judgment  is  affirmed. 

Henshaw,  J.,  and  McFabland,  J.,  concurred. 


D.    Clogging  the  Equity  of  Redemption, 

JENNINGS   V.   WARD. 

Chancery,   1705.  '^ 

[2   Vern.  520.] 

The  defendant  Ward  lends  money  to  Neale,  the  Groom  Porter,  to 
carry  on  his  buildings  in  Cock  and  Pye  fields,  and  took  a  mortgage  from 
him  to  secure  £16,000,  with  interest  at  6  per  cent,  and  in  another  deed, 
executed  at  the  same  time,  took  a  covenant  from  Neale,  that  he  should 
convey  to  the  defendant,  if  he  thought  fit,  ground  rents  to  the  value  of 
£16,000,  at  the  rate  of  twenty  years'  purchase.  The  bill  being  to 
redeem,  the  defendant  insisted  on  that  agreement ;  but  the  Master  of 
the  Rolls  decreed  a  redemption,  on  payment  of  principal,  interest,  and 
costs,  without  regard  to  that  agreement ;  but  set  aside  the  same  as 
unconscionable.  A  man  shall  not  have  interest  for  his  money,  and  a 
collateral  advantage  besides  for  the  loan  of  it,  or  clog  the  redemption 
with  any  bj'-agreement. 


BE  EDWARDS    ESTATE. 


EE  EDWARDS'   ESTATE. 

Estates   Court,  Ireland,  1861. 

[U  Ir.  Ch.  367.] 


The  question  in  this  case  was  raised  on  a  motion  by  the  petitioner  / 

to  make  ^^i^,  f-nnrlitioniil  prrlfir  for  salp.  nrpvinnslv  granted  by  the  COUrt, 

absolute.  Cause  was  shown  against  making  the  order  absolute  by 
P.  W.  Jackson,  a  mortgagee  on  the  estate.  Jackson  grpjinrlprl  big 
opposition  on  lli°  '^°°'^  ^f  "'"-tgage,  dated  the  3d  of  May.  1859.  This 
deed^  contained  a  proviso  that  Jackson  would  not  call  in  the  sum  se- 
cured (£2,500)  until  two  years  had  elapsed,  or  twelve  months' interest 
had  accrued  due  ;  and  "  that  in  case  one  full  year's_interest  on  said  prin- 
cipal sum  of  £2,500  ^t'oH  |^<>»r.,v.o  ^^^  o»J  l^^  .,„p..;,1  »<-  .^j^y  timo  Hm-ingf 

the  said  period  of  two  j-ears,  or  in  case  the  said  John  K.  Edwards  shall, 
at  the  expiration  of  the  said  period  of  two  j^ears,  be  unable  to  redeem  the 
mortgaged  premises,  it  shall  and  may  be  lawful  for  the  said  Peter  W. 
Jackson,  his  executors,  administrators,. or  assigns,  if  he  or  they  should 
so  elect  or  prefer,  to  purchase  for  his  or  their  own  use  and  benefit ;  and 
the  said  J.  K.  Edwards  doth  herebj'  for  himself,  his  heirs  and  assigns, 
promise  and  agree  to  sell  and  absolutely  convey,  by  all  necessarj'  deeds 
and  assurances  in  the  law,  to  the  said  P.  W.  Jackson,  his  heirs  and 
assigns,  the  part  of  the  mortgaged  premises  called  Old  Court,  for  such 
sum  as,  with  the  sum  of  £2,500,  and  interest  then  due  thereon,  would 
make  £4,000."  Jackson  now,  rel3'ing  on  this  agreement,  contended  that 
Edwards  was  bound  to  complete  the  conveyance  of  Old  Court  to  him; 

Hargrbave,  J.  I  have  no  doubt  that  this  agreement  on  the  part  of 
Mr.  Edwards,  to  sell  the  Old  Court  estate  for  £4,000,  in  the  event  of 
his  not  being  able  to  redeem  the  mortgage  on  the  4th  of  December, 
1860,  is  totally  void,  and  ought  to  be  disregarded  by  a  court  of  equitj'. 

The  rule  of  equity  is,  that-no  onerous  ejigagement  o.f_any_jdesei;iptiQii^ 
can  be  entered  into  by  a  mortgagor  with  his  mortgagee  on  the  occasion 
of  the  mortgage.     I  do  not  doubt  that  if  this  contract  had  been  entered  V 
into  by  Mr.  Edwards  with  Mr.  Jackson,  after  the  completion  of  the  | 
mortgage  transaction,  and  when  Mr.  Edwards  had  got  the  money  in  his   1 
pocket,  it  would  be  perfectly  valid ;  but  then  the  mortgagor  would  be    | 
under  no  kind  of  pressure,  and  he  would  be  able  to  exercise  his  un- 
biassed judgment,  as  to  whether  it  was  a  fair  contract.     But  when  the 
contract  is  part  of  the  arrangement  for  the  loan,  and  is  actually  inserted^ 
in  the  mortgage~a^d;"irTs^fesumed"to  be"made  under  pressure,  and 
is  not  capable^of  being  enforced.    "'  -—— ™-    -  •"  «>-■ 

"*  If  the  land  had  fallen  in  value  below  £4,000,  Mr.  Jackson  would 
have  insisted  on  being  treated  as  a  mortgagee  ;  but,  as  it  has  risen,  he 
says  he  is  a  purchaser ;  that  is,  he  gets  a  collateral  benefit  over  and 
above  his  principal  and  interest,  which  a  court  of  equity  never  permits. 

This  contract  is  virtually  aclause  of  foreclosure  on  a  fixed  day ;  and 
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^ven  in  England,  where  foreclosure  is  possible,  it  only  takes  place  after 
a  bill  hasl)een  filed  for  the  purpose,  and  after  the  mortgagor  has  had 
one  or  more  daj's  fixed  for  payin^«ttie  debt.^ 


0^ 


I 


I 


GLEASON'S  ADMINISTRATRIX  v.  BURKE.  ^, 
Chancery,  New  Jersey,  1869. 

[20  N.  J.  Eq.  300.] 

The  Chancellor.     The  complainant's  intestate,    in  April,   1862, 
leased  of  H.  M.  Post  a  lot  of  land  twenty-five  feet  by  one  hundred  feet, 
at  the  southeast  corner  of  Prospect  and  North  First  streets,  in  Jersey 
City,  for  the  term  of  fifteen  years,  with  a  provision  for  a  renewal  for 
ten  years  longer.     He  leased  it  for  t.hp  purpose  of  erecting  upon  it  a 
building  for  his  business,  to  front  on  North  First  Street.     He  applied  \ 
to  BurKe,  witn  whom  he  had  been  in  the  habit  of  dealing,  for  a  loan  of   \ 
$1,500  for  that  purpose.     Burke  agreed  to  advance  this  loan  after  he    1 
should  have  expended   $500  on  the  building.     Gleason  proposed  to    ) 
secure  it  by  mortgage,  but  upon  applying  to  Mr.  Clark,  the  counsel  / 
of  Burke,  to  arrange  the  matter,  he  advised  that  a  mortgage  should  \ 
not  be  taken,  but  that  for  the  $1,500  Gleason  should  assign  the,4ease  ; 
to   this  Gleason  assented,    and  executed  the  assignment  on  June  1, 
1862,  absolute  on  its  face,  reciting  the  consideration  of  $1,500.     Before 
this  assignment  was  made,  Gleason  had  offered  to  Burke  to  let  him 
put  up  a  building  on  twenty-five  feet  of  the  rear  of  the  lot  without 
charge,  and  that  he,  Gleason,  would  permit  Burke  to  occupy  that  part 
during  the  whole  term,  and  he  would  pay  the  rent,  taxes,  and  assess- 
ments for  and  upon  the  whole  lot,  so  that  it  should  not  cost  Burke 
anything.     He  alleged  as  the  ground  of  this  oflTer,  that  this  rear  part 
was  of  no  value  to  him,  and  that  such  a  building  would  bring  business 
to  him  and  add  to  the  value  of  his  premises. 

At  or  shortly  after  the  assignment  of  the  lease,  it  was  agreed  that  \ 
Gleason  should  pay  the  $1,500  by  semi-annual  instalments  of  $125,  ) 
until  the  same  and  all  interest  on  it  should  be  paid ;  and  that  upon  ^ 
such  payment,  Burke  should  re-assign  to  Gleason  the  lot,  except  the  \ 
twenty-five  feet  of  the  rear,  which  he  should  retain  for  the  residue  of  ! 
the  term  and  the  renewal ;  and  it  was  agreed  that  for  the  term  and  its 
renewal,  Gleason  should  pay  all  rents,  taxes,  and  assessments  on  the 
whole  lot.    This  agreement  was  made  by  parol  only,  but  was  to  be 
reduced  to  writing  and  signed ;  it  was  reduced  to  writing  by  Mr.  Clark, 
but  both  parties  neglected  to  sign  it.     After  the  assignment  of  the 
lease,  Gleason  finished  his  house,  and  Burke  advanced  the  loan  as 

1  Accord:  Broad  v.  Selfe,  11  Wkly.  Rep.  1036 ;  Tennery  v.  Nicholson,  87  III.  264; 
Lunnelf.  Lyford,  72  Me.  280;  Hyndman  v.  Hyudman,  19  Vt.  9.  —  Ed. 
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needed  for  that  purpose.  Burke  built  a  house  on  the  twenty -five  feet, 
on  which  he  expended  about  $1,800  ;  it  was  finished  in  the  fall  of  that 
year,  after  Gleason's  house  was  finished;  both  were  being  erected  at 
the  same  time.  Burke  has  since  received  the  rents  of  the  rear  build- 
ing, amounting  to  about  $1,800,  and  Gleason  and  the  complainant  have 
paid  all  rents,  taxes,  and  assessments  for  the  lot.  Gleason  died  in 
October,  1865,  and  until  his  death  continued  dealing  with  Burke,  who 
sold  him  the  goods  used  in  his  business,  on  credit. 

After  the  complainant  became  administratix,  she  tendered  to  Burke  j 
the  balance  of  the  loan  and  the  interest  accrued  on  it,  and  demanded  a  I 
re-assignment  of  the  lease.  Burke  refused  to  accept  the  payment  or  to  ( 
re-assign  the  lease,  unless  he  retained  the  twenty-five  feet  of  the  rear  | 
of  the  lot,  and  complainant  would  agree  to  pay  all  the  rents,  taxes,  \ 
and  assessments,  for  the  whole  lot  for  the  residue  of  the  term ;  this  ; 
she  refused  to  do. 

Upon  this,  complainant  brought  this  suit,  alleging  that  the  assign- 
ment of  the  lease  is  a  mortgage  only,  and  that  she  is  entitled  to  re- 
deem the  whole  premises,  and  praying  for  a  re-conveyance,  upon  paying 
the  amount  of  the  loan  still  unpaid,  with  interest,  and  upon  paying  the 
amount  expended  by  Burke  for  the  building  on  the  twenty-five  feet, 
,  above  the  amount  received  by  him  for  rents,  of  both  which  she  prays 
■'  an  account  may  be  taken. 

,^     The  defendant  contends  that  this  was  an  absolute  sale  of  the  lease,^ 

i  with  an  agreement  to  convey  part  of  the  premises  upon  payment  of  > 

$1,500  and  interest.  ' 

One  may  convej'  lands  for  a  certain  price,  and  agree  to  re-purchase 
them  at  a  fixed  time,  for  a  certain  amount  exceeding  the  price  received, 
-  and  the  interest,  without  the  sale  being  construed  a  mortgage,  or  the 
'  transaction  being  aflfected  with  usury.     But  such  transactions  are  sus- 
\  picious  ;  they  are  an  easy  cloak  for  usury,  and  their  bona  fides  must  be 
t  clear,  and  the  court  must  be  satisfied  that  it  was  not  intended  to  cover 
usury,  or  to  take  away  the  right  of  redemption  upon  what  was,  in  fact, 
intended  as  a  mortgage  to  secure  a  loan.     Courts  of  equity  are  very, 
I  jealous  of  every  device  or  contrivance  intended  to  take  away  the  right 
^  of  redemption  of  what  is  the  security  for  a  loan.     And  one  proof  that 
/'  the  formal  conveyance  was  intended  as  a  mortgage  only,  is  that  the 
transaction  commenced  by  negotiations  for  a  loan,  and  conveying  the 
land  as  security  for  the  loan.     In  this  case  the  original  agreement  was 
for  a  loan,  and  the  property  was  offered  by  way  of  mortgage,  and  the 
form  only  was  changed  at  the  suggestion  of  counsel.     The  transaction 
must  be  considered  as  a  mortgage  only,  and  not  as  a  sale  and  agree- 
ment to  re-convey  part  on  payment  of  a  fixed  sum.     Another  indi- 
cation of  the  transaction  being  a  mortgage,  existing  in  this  case  is, 
that  Gleason  agreed  to  pay  back  the  principal  and  interest  at  fixed 
times. 

In  a  mortgage,  any  agreement  to  pay  more  than  the  sum  loaned  and 
lawful  interest,  is  usury;  so  also  must  an  agreement  to  allow  the 
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lender  to  retain  part  of  the  land  mortgaged  after  being  repaid  the  loan 
in  full,  be  treated  as  usurious  ;  and  neither  ^will  be  enforced  by  courts 
of  law  or  equity.  If  this  was  the  whole  of  this  transaction  the  com- 
plainant would  be  entitled  to  the  full  relief  sought. 

But  a  borrower  and  lender  may  lawfully  make  other  bargains  even 
relating  to  the  mortgaged  propertj',  and  if  they  are  not  in  considera- 
tion of  the  loan,  or  the  condition  of  its  being  made,  and  are  otherwise 
lawful,  they  maj'  be  enforced. 

If  Gleason  had  not  borrowed  money  of  Burke,  he  might  lawfully] 
have  given  him  without  consideration  the  right  to  occupj-  part  of  his  , 
lot  for  the  term,  on  the  conditions  here  agreed  upon;  and  if  Burke  had  i 
erected  the  building  in  accordance  with  the  gift,  the  gift  would  be  j 
valid,  and  would  be  enforced  in  equity.     In  this  case  it  needed  no  ' 
agreement  in  writing,  the  legal  title  to  the  land  for  the  term  was  in 
Burke  bj-  the  assignment ;  and  effect  can  be  given  to  it  hy  limiting,  thei 
quantity  of  land  to  be  re-conveyed,  in  ordering  redemption  according 
to  the  actual  agreement  between  the  parties.     It  is  certainly  a  case  in 
which  the  gift  should  be  shown  by  clear  proof.     But  it  is  sustained  by 
the  testimony  of  Scott  and  Burke,  and  the  subsequent  agreement  in 
conformitj-  with  it  is  proved  by  Clark,  and  by  the  fact  that  Gleason, 
iQjiis  life,  permitted  Burke  to  build,  to  rent  the  building,  and  receive 
all  the  rents,  while  he  paid  all  the  ground  rent  and  the  taxes  and 
assessments  for   the   whole  lot.     These  facts,'  and  the  testimony  of 
Clark,  are  consistent  with  the  fact  that  the  gift  of  the  twenty-five  feet 
was  a  usurious  premium  for  the  loan.     But  the  evidence  of  Burke  and 
Scott  shows  that  the  gift  was  made  for  other  reasons,  and  was  not 
connected  with  the  loan,  or  a  condition  of  its  being  made.     There  is 
no  evidence,   and   no   circumstance   to   contradict  or  impeach   these 
witnesses.  >, 

The  complainant  is  entitled  to  a  re-conveyance  of  the  seventy-five    i 
feet  of  the  north  part  of  the  lot,  upon  being  paid  the  balance  of  the 
$1,500  unpaid  with  interest,  and  upon  executing  an  agreement  making   \ 
that  part  liable  for  the  ground  rent,  taxes,  and  assessments  on  the 
whole  lot,  but  not  for  taxes  and  assessments  on  the  rear  building.  / 


UHLFELDER   &   CO.   v.   CARTER'S  ADM'R. 

Supreme  Cotjbt,  Alabama,  1879. 

[64  Ala.  527.] 

Bill  for  an  accounting. 

Brickell,  C.  J.  As  the  case  is  presented,  it  is  not  necessary 
to  inquire  whether  the  stipulations  for  the  future  delivery  of  the 
cotton,  contained  in  the  mortgages,  can  be  regarded  as  agreements  for 
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liquidated  damages,  or  in  the  nafurfl  nf  n  |ii  ii  lit']  .In  be  compensated, 
if  tliere  is  a  breacli,  only  by  the  recovery  of  actual  damages.  The 
whole  inquiry  is  resolved  into  the  question,  whether  these  stipulations 
are  not  mere  devices  to  obtain  a  greater  rate  of  interest,  for  the  for- 
bearance of  an  existing  debt,  than  is  lawful.  The  facts  are,  that  the 
mortgagor  was  indebted  to  the  mortgagees,  in  a  sum  stated  in  the  mort- 
gages at  eight  hundred  dollars,  but  which  is  shown  to  have  been  much 
less  in  amount ;  the  balance  accruing  upon  dealings  for  several  years. 
The  mortgagor  was  a  farmer  of  limited  meaqg.  kn^ffHii,tin.  t.liA-mQr<^«Tj^rrjjon 
nnim  hn.vp.  t^ie  a.hHit,,vQf-r5Mffif-:mr.rA  |,|^f),fj  nn^^p  ^r  tty^ntv  haliEfi..Qf 
catf^rTin  any  ^ine  year,  under  the  most  favorable  circumstances,  and 
notot  ability  to  :B]UMii1iimi  iiiddiiii  liif  supply  any  dpfip.iencv  between  the 
quantity  he  cox^j-^tta^  JLllJ  that  bLipiiltnuimiMjje  delivered.  The  mort- 
gagees  WerS'retail  merchants,  not  factors,  or  brokers,~or  warehousemen. 
Into  the  first  mortgage  is  introduced  a  stipulation,  that  this  mortgagor 
shall,  on  or  before  the  first  of  the  ensuiirg  October,  deliver  to  the  mort- 
gagees, fnii^sd-.QBai<iw»-a.n«a..<Miiln ,  fi^,|;ty  ^^^^J^pg  .'^Lititttf ""  j  ^nd  into  the  second 
mortgage  a  like  stipulation  is  introduced,  for  the  df'liYP''y  "f  qfty-fniir 
b^s-^fe-e^tton*  In  the  event  of  a  failure  to  deliver,  the  mortgagor  stipu- 
lated to  paj',  as  liquidated  damages,  one  month's  storage^  and  a  com- 
mission of  two  and  ,%J^f  P?\,.?;?iV*"^''l_22^^'^^''^'^^^^  nl  UM^f^fMnnnnt 

..^elivered.  "~"^'"~"™" """""""" 

!Jlt-eontracts,  express  or  implied,  for  the  paj-ment  of  monej',  or 
other  thing,  or  for  the  peformance  of  any  act  or  dut3f,  bear  interest 
from  the  day  such  money  or  thing,  estimating  it  at  its  money  value, 
should  have  been  paid,  or  such  act,  estimating  the  compensation 
therefor  in  money,  performed.  The  lawful  rate  of  interest  is  eight  per- 
centum  per  annum ;  and  any  contract  for  a  higher  rate  is  usurious, 
and  can  be  enforced  for  only  the  principal.  Code  of  1876,  §§  2088, 
2092.  Mortgages,  like  other  contracts,  may  be  impeached  for  usurj-, 
and,  at  law,  the  same  consequences  result,  as  would  follow  from  taking 
or  reserving  it  in  an}'  other  form  of  contract.  When,  however,  it  be- 
comes necessary  for  the  mortgagor  to  resort  to  a  court  of  equitj'  for 
relief,  in  the  absence  of  some  peculiar  fact  or  circumstance,  the  court 
will  not  interfere,  unless  he  pays  the  principal  and  lawful  interest. 
Relief  from  the  usury  is  the  extent  to  which  he  is  entitled  in  good  con- 
science. 1  Story's  Eq.  §  301 ;  Br.  Bank  of  Mobile  v.  Strother,  15  Ala. 
51 ;  Hunt  v.  Acre,  28  Ala.  580 ;  Noble  v.  Walker,  32  Ala.  456 ;  Es- 
lava  V.  Elmore,  50  Ala.  587. 

In  determining  whether  a  contract  is  infected  with  usury,  its  sub- 
stance and  effect,  not  its  form,  is  material.  The  intent  to  take  or 
reserve  more  than  lawful  interest  for  a  loan  of  money,  or  the  forbear- 
ance of  a  debt,  must  exist;  and  this  is  deduced  from  the  relations  of 
the  parties,  their  acts  contemporaneous  with,  or  subsequent  to  the 
contract,  and  all  attendant  circumstances.  When  this  intent  exists, 
and  such  is  the  substance  and  effect  of  the  contract,  no  form  of  cover- 
ing which  may  be  given  it,  no  device  or  shift,  can  sustain  it.    A  simple 


TJHLFELDER   &   CO.   V.   CAETES'S   ADM'B. 


321 


loan,  or  the  mere  forbearance  of  an  existing  debt,  which,  with  the  law- 
ful interest,, is  not  put  at  hazard,  but  is  certainlj'  to  be  paid,  will  be- 
come usurious,  by  engrafting  upon  it  stipulatioris  intended  for  the 
additional  profit  of  the  creditor,  and  not  as  compensation  for  loss  or 
inconvenience  he  may  bear.  Durham  v,  T>a,y,  13  Johns.  40  ;  Dur- 
ham V.  Gould,  16  Johns.  367. 

A  commissiO"-mpr(;{^ani-.  -irnftpiimfT,  bilk.  ,ni:,a,dvinpinfr  TYinnftHnfaii  M  ■ 
customer,  may  contract  for  the  usual  reasonable  commissions  in  the 
course  of  that  business,  when  the  chargejs__in^gg^as;|g,j^U0ll2fifl^tion 
for  tBe  "rtsfc^' trouble,  or  "expense  he  may  incur.  Nourse  v.  Prime, 
7  Johns.  Ch.  69  ;  Brown  v.  Harrison,  17  Ala.  774 ;  Swilly  v.  L3'on,  18 
Ala.  552.  But  such  transactions  must  be  closely  watched  ;  and  in  the 
language  of  Dargan,  C.  J.,  in  the  case  last  cited,  "  ^f  ^]\f,  {lyf^nanp.tion 
was  a  device  to  evade  the  statute  agai^jj^^  psnry.^en  the  mere  form  of 
the  contract  ^couTTnot  relieve  ,ftfi,,pa-r±y~ep,glj-jtj<Tr^  to  enforce  it  from  the 
<R)nseaue.C^.g3. of  usury  ;  for  mere  device  or  shift  cannot  purge  thgj 
,1  traftti,  if  iLbaJ^ainted  with  the" riatenTrwtSKiS' m ofeTEanT^^^^^^^ ' 
by  way  of  loan."     The_mtoiis1f^''IesI— was  it  intended  to 


__^^ intereg 

by  way  of  loan."  "Vti£jt'aieg£ lytEFIe^^^  intended  to  compen- 

"^Sl^'^Eor'risis^rouble,  or  expense,  incurred  at  the  request  of  the  debtor, 
or  was  it  intended  to  give  the  creditor  additional  profit  for  the  loan  of 
monej',  or  the  forbearance  of  a  debt? 

There  is  another  class  of  cases,  in  which,  in  the  usual  course  of 
business,  money  and  individual  services  are  employed,  and  when  the 
real  purpose  is  to  promote  the  business,  parties  have  been  allowed  to 
enter  into  contracts,  for  the  loan  or  advance  of  money,  or  for  the  for- 
bearance of  an  existing  debt,  engrafting  upon  the  contract  a  stipulation 
that  the  debtor  shall  do  some  act  by  which  such  business  will  be  in- 
creased, or,  if  he  makes  default,  to  paj'  such  commissions  as  conld  have 
been  earned  if  he  had  performed.  Of  this  class  of  cases  is  that  of 
Pollard  V.  Baylor,  6  Munf  433,  to  which  we  are  referred  bj'  counsel  for 
the  appellants  ;  in  which  it  was  held,  that  a  commission-merchant,  grant- 
ing indulgences  to  a  debtor,  could  connect  with  the  contract  a  stipula- 
tion that  the  debtor  should  consign  him  tobacco,  to  be  sold  for  the 
payment  of  the  debt,  and,  if  he  failed,  that  he  should  pay  the  usual 
commission  for  making  sales.  The  case  had  been  previously  before 
the  Court  of  Appeals ;  and  the  contract  was  pronounced  usurious,  and 
a  deed  of  trust  made  for  its  security  void.  Pollard  v.  Baylor,  4  Hen.  & 
Munf.  223.  In  Cockle  v.  Flack,  93  U.  S.  (3  Otto),  344,  a  commission- 
merchant  advanced  a  pork-packer  $100,000,  at  a  stipulated  interest,  to 
be  employed  in  the  purchase  of  pork,  and  it  was  intended  the  pork 
should  be  consigned  to  him  for  sale.  A  stipulation  that,  if  it  was  not 
consigned,  a  fixed  commission  should  be  paid  the  merchant,  it  was 
held,  did  not  necessarily  render  the  transaction  usurious  —  that  it  was 
a  question  for  the  jury,  in  view  of  all  the  facts,  to  decide  whether  the 
stipulation  was  a  mere  device  to  cover  usurious  Interest,  or  engrafted 
upon  the  advance  of  the  money  in  good  faith,  to  secure  in  addition  to 
lawful  interest  the  profits  incidental  to  the  sale  as  commission-merchants. 

21 
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The  court  said :  "  It  is  to  be  considered  that  defendants  were  engaged 
in  a  business  which  was  legitimate,  and  in  which  both  custom  and 
sound  principle  authorized  the  joint  use  of  their  money  and  their 
personal  service,  increased  in  value  b}'  their  integrity  and  experience. 
To  both  these  sources  they  looked  for  their  profits,  and  the}'  were  neces- 
sarily limited.  It  was  a  necessity  of  their  trade,  and  it  was  lawful  for 
them,  while  loaning  their  money  at  a  specified  rate  of  interest,  to  stipu- 
late with  parties  to  whom  it  was  loaned  for  the  incidental  advantages 
of  acting  as  commission-merchants  for  the  sale  of  the  property-  in  which 
the  monej''  was  to  be  invested  by  the  borrower.  They  had  the  right, 
also,  to  require  as  a  condition  of  the  loan,  that  it  should  be  invested  in 
such  property  as  would  require  their  services  in  selling  and  handling 
it.  .  .  .  We  see  no  reason  why  the  parties  could  not  go  a  step 
further,  and  stipulate  that  if,  for  an^-  reason  operating  in  the  inter- 
est of  the  borrower,  he  should  prefer  to  become  his  own  broker  or 
commission-merchant,  or  to  sell  at  home,  he  should  paj'  the  com- 
mission which,  the  other  had  a  right  to  contract  for  and  recover.  .  .  . 
While  it  was  possible  to  make  such  a  transaction  a  mere  cover  for 
usury,  it  was  at  the  same  time  possible  that  the  contract  was  a  fair  one 
in  aid  of  defendants'  business  —  a  business  in  which  they  were  actu- 
ally and  largely  engaged,  and  in  which  lending  was  the  mere  incident, 
and  not  the  main  pursuit."  A  similar  transaction  was  supported  in 
Matthews  v.  Coe,  70  N.  Y.  230 ;  s.  c.  26  Am.  583.  See  also  Grubbs  v. 
Brooks,  47  Penn.  485  ;  Suydara  v.  Westfall,  4  Hill  N.  Y.  211. 

The  manifest  distinction  between  these  cases  and  the  present  is,  that 
the  creditors  in  making  the  loans,  or  in  the  forbearance  of  the  present 
debt,  added  only  a  stipulation  which  would  promote  the  business  in 
which  they  were  engaged,  and  which  was  usual  in  the  course  of  such 
business.  The  loans  or  advances  were  to  be  invested  in  the  purchase  of 
the  property,  for  the  consignment  of  which  they  stipulated,  or  the  prop- 
erty was  to  be  sold  and  applied  to  the  payment  of  the  existing  debt. 
In  all  of  them,  performance  of  the  contract  was  stipulated,  and  the 
ability  of  the  debtor  to  keep  and  perform  was  not  questioned  or 
doubted.  Here,  performance  of  the  stipulation  for  the  delivery  of  the ' 
cotton  was  not,  and  could  not  have  been,  contemplated.  The  inability 
of  the  mortgagor  to  perform  was  known  to  the  mortgagees,  and  the 
payment  of  the  stipulated  damages  it  was  intended  and  expected  they 
would  receive,  without  ever  being  subjected' to  the  labor;  expense,  and 
loss  of  time,  which  would  have  been  incident  to  the  storage  and  sale 
of  the  cotton,  if  it  had  been  delivered.  Nor  was  the  storage  and  sale 
of  cotton  upon  commission,  the  business  in  which  they  were  engaged, 
and  for  the  increase  of  which,  it  is  fair  to  presume,  they  would  employ 
their  capital,  whether  it  was  in  the  form  of  existing  debts,  or  of  money 
in  hand.  When  an  agreement  for  a  loan  or  advance  of  money,  or  the 
forbearance  of  a  debt,  is  part  of  an  entire  contract,  whether  usury  is 
intended  is,  in  all  cases,  a  question  of  fact.  Smith  v.  Marion,  27N.Y. 
137.     When  the  entire  contract  indicates  that  any  one  of  its  stipulations 
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must  operate  to  yield  the  creditor  a  profit  for  the  loan  or  forbearance, 
and  not  compensation  for  loss  or  inconvenience,  or  for  services  ren- 
dered, or  which  it  was  contemplated  he  would  render,  it  must  be 
pronounced  usunous.  The  mortgagees  in  the  light  of  the  facts,  were, 
under  the  guise  of  a  stipulation  for  the  future  delivery  of  cotton  for 
storage  and  sale,  but  stipulating  for  the  payment,  in  addition  to  lawful 
interest  on  the  debt  due  them,  of  the  additional  profit  of  the  usual 
charges  for  storage,  and  the  commission  on  the  sales.  It  not  being 
contemplated  that  the  cotton  would  be  delivered,  they  could  as  well 
have  stipulated  for  the  payment  of  the  precise  sum  of  money  to  which 
the  storage  and  commissions  will  amount,  in  addition  to  the  lawful 
interest.  All  agreements  of  this  kind  must  be  zealously  watched,  or 
the  statutes  against  usury  will  be  nullified. 

We  are  of  the  opinion  there  is  no  error  in  the  record,  and  the 
decree  will  be  afllrmed.^ 


SANTLEY  V.    WILDE 
Court  of  Appeal,  1899. 
2  Ch.  474.] 


LiNDLET,  M.  R.  The  question  raised  on  this  appeal  is  extremely 
important :  I  do  not  profess  to  be  able  to  decide  it  on  any  principle 
which  will  be  in  harmony  with  all  the  cases ;  but  it  appears  to  me  that 
the  true  principle  running  through  them  is  not  very  difficult  to  discover, 
and  I  think  that  it  can  be  applied  so  as  to  do  justice  in  this  case  and 
in  all  other  cases  on  the  subject  that  may  arise.  The  principle  is  this  : 
a  mortgage  is  a  conveyance  of  land  or  an  aj^^ignmp.nt.  of  r^hatt.pls  as  a 

o^nM|-ity    rnm  th  n    pny>r.nn<-   r^f  o    ,^^M.r,y  fjf^p    ^ic^hn.rglj;   of    Snmp   ftfJUPr   pVlli- 

Qnt' —  ^"r  TThinll  i''  ^°  [fi^fl"  This  is  the  idea  Of  a  mortgage  :  and  the 
-  security  is  redeemable  on  the  payment  or  discharge  of  such  debt  or 
obligation,  any  provision  to  the  contrary  notwithstanding.  That,  in 
my  opinion,  is  the  law.  Ajiy  provision  inserted  tn  yi^fj^jPj'aiyjifi'^pff'intiiiflii' 
on  payment  or  performance  o"  tUB^Jtefrlpqi.'  UlliliJaLinn  fnr  lYkKU  i^^*" 
security  was, given  is  wha^t^s^  meant  W  flTuftfffr^Q-n Jhj^equitj^of 

']^*!yJi!{l'J''l1Tl.-aJlAJiai  *^^"l"ffnrr.TJIT  ^^""""'"  ^"""^  t'^is,  that  ' '  once  a 

^•^""^^(liPtfl  "lTr"V'i aiiitHiflilHVT"  " )    ^'■^^  ^  ^'^  ^^^  understand  that  this 

principle  involves  theTurther  proposition  that  the  amount  or  nature  of 
the  further  debt  or  obligation  the  payment  or  performance  of  which  is 
to  be  secured  is  a  clog  or  fetter  within  the  rule.  See  1  Powell  on  Mort- 
gages, 6th  ed.  pp.  116  e^  seq. :  Title,  "  How  a  Mortgage  is  considered 
in  Equity."  The  right  to  redeem  is  not  a  personal,  right,  but  an  equi- 
table estate  or  interest  in  the  property  mortgaged.    A  "  clog "   or 

1  Compare :  Tholen  v.  Duffy,  7  Kan.  405 ;  DaUey  v.  Maitland,  88  Pa.  St.  384.  —  Ed. 
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"  fetter  "  is  something  which  is  inconsistent  with  the  idea  of  "  secur- 
itj' "  :  a  clog  or  fetter  is  in  the  nature  of  a  repugnant  condition.  If  I 
convey  land  in  fee  subject  to  a  condition  forbidding  alienation,  that  is 
a  repugnant  condition.  If  I  give  a  mortgage  on  a  condition  that  I  shall 
not  redeem,  that  is  a  repugnant  condition.  The  courts  of  equity  have 
fought  for  years  to  maintain  the  doctrine  that  a  security  is  redeemable. 
But  wheti  and  under  what  circumstances  ?  On  the  performance  of  the 
obligation  for  which  it  was  given.  If  the  obligation  is  the  payment  of 
a  debt,  the  security  is  redeemable  on  the  payment  of  that  debt.  That, 
in  my  opinion,  is  the  true  principle  applicable  to  the  cases,  and  that  is 
what  is  meant  when  it  is  said  there  must  ndt  be  any  clog  or  fetter  on 
the  equity  of  redemption.  If  so,  this  mortgage  has  no  clog  or  fetter  at 
all.  Of  course,  the  debt  or  obligation  may  be  impeachable  for  fraud, 
oppression,  or  over-reaching :  there  the  obligation  is  tainted  to  that 
extent  and  is  invalid.  But,  putting  such  cases  out  of  the  question, 
when  j'ou  get  a  security  for  a  debt  or  obligation,  that  security  can  be 
redeemed  the  moment  the  debt  or  obligation  is  paid  or  performed,  but 
on  no  other  terms. 

Now,  let  us  see  what  the  contract  here  is.  It  is  not  suggested  that 
there  has  been  fraud  or  undue  influence  or  over-reaching  or  hard  bar- 
gaining.     TTpyP;  JIff  P  laply  "'hn  h<ia,  ,n.l«iii,n««y-rYf>MLbic,l|„j|;h'^''^-«-'^-faM»-y»"^° 

to  run,  subiect  to  ^  ^f^}*-  and  covenants.  She  wants  to  carry  on  a 
theatre,  and  slie  wants  to  ''"'■-"'yj_°"-v  ^<'-<^^  QO"  f^...  +t.^  |^.»-p^„„ 
What  is  the  security  she  offers  ?  The  security  of  the  lease  is  probably 
absolutely  insufficient.  A  security  of  that  sort,  unless  it  is  kept  up  for 
the  ten  j'ears,  is  very  shaky.     The  lender  took  that  view.     He  sa^-s, 

"  I  wfinpriH  yf|jj  |.hp  mnnpy.  anrl    vnii  ry^-^y  ||a-^^   fl,.^^Yoo..o,  i'.,  Whjfh    tO 

P^LSi*^**  you^sh^,pay  me  a4aa.^qiiaLte,9"f^.jy[ud  Hart  .flf,  the  net 
profit  reipl^to _'5e-deriyed  from  ar),y„ l?iindpl'\f  j"""- "  What  is  the  lendei-'s 
p5§lTt^?^It  is  obvious  tha~t  his  security  depends  not  only  on  the  sol- 
vency of  the  lady,  but  also  on  the  success  of  the  theatre.  This  is  the 
kind  of  security  proposed,  and  the  lender  saj's  he  wiU  lend  upon  that. 
Accordinglj'  the  £2,000  is  lent,  and  the  mortgagor  by  her  securitj'  cove- 
nants to  repay  the  money  bj'  instalments  ;  the  deed  then  further  goes 
on  as  follows :  [His  Lordship  read  the  second  testatum  and  covenant 
by  the  mortgagor  for  payment  to  the  mortgagee  of  one-third  of  the  net 
profit  rents  to  be  derived  from  any  underleases  or  undertenaneies,  and 
also  the  proviso  for  redemption ;  and  continued  :  —  ] 

That  means  that  this  lease  is  granted  or  assigned  by  the  mortgagor 
to  the  mortgagee  as  security  not  only  for  the  payment  of  the  £2,000  and 
interest,  but  also  for  the  payment  of  the  one-third  of  the  net  profit  rents 
to  the  end  of  the  term.  If  I  am  right  in  the  principle  which  I  have  laid 
down,  that  does  not  clog  the  right  of  redemption  upon  the  performance 
of  the  obligation  for  which  the  security  was  given.  That  is  the  nature 
of  the  transaction,  and  the  good  sense  of  it. 

But  it  is  said  that  is  not  good  law.  Those,  however,  who  say  so  lose 
sight  of  the  true  principle  underlying  the  expression  that  there  must  be 
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s 

^  no  clog  or  fetter  on  the  equity  of  redemption.     The  plaintiff  says,  "  I 
r  will  pay  off  the  balance  of  the  £2,000  and  interest,  and  you  will  give  me 
\  back  the  lease,  and  this  is  the  end  of  my  obligation."    But  the  mort- 
gagee saj-s,  "  No;  that  is  not  the  bargain  :  you  cannot  redeem  on  those 
Aterms.     On  the  contrary,  you  may  pay  me  the  £2,000  and  interest,  but 
>if  you  do,  you  must  also  pay  the  one-third  profit  rents."      On  principle 
y  that  is  right :  it  follows  from  what  I  have  said.     That  is  the  bargain, 
»•  and  there  has  been  no  oppression,  and  there  is  no  reasonable  legal 
\  ground  for  relieving  this  lad^y.     As  to  the  obligation  or  right  to  pay  off 
this  unpaid  balance  of  the  £2,000,  the  defendant  has,  by  calling  it  in, , 
J  given  the  plaintiff  the  right  she  would  not  otherwise  have  had.     If  she 
■    chooses  to  redeem,  and  to  pay  off  the  rest  of  her  £2,000,  she  can  do  so. 
^  Possibly  she  does  not  wish  to  paj'  it  off  unless  she  gets  rid  of  the  whole 

I  thing.  The  result  is  that  the  notice  of  appeal  is  substantially  right,  but 
^  the  order  should  be  prefaced  thus  :  The  plaintiff  not  desiring  to  pay  off 
".  the  £2,000  and  interest,   dismiss  the  action  with  costs ;  but  on  the 

counter-claim  declare  that  the  defendant  is  entitled  to  hold  the  mort- 
^  gage  during  the  residue  of  the  term,  notwithstanding  all  principal  and 

II  interest  has  been  paid,  as  a  secui'ity  for  "  a  sum  equal  to  one-third  part 
I  of  the  clear  net  profit  rents,"  and  so  on,  following  the  language  of  the 
^  security.  Then  there  must  be  an  account  of  what  is  due  on  the  security 
^  from  the  plaintiff  to  the  defendant.  As  to  the  costs  of  the  appeal,  the 
..  defendant  is  entitled  to  them.* 


i 
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House  op  Lords,  1902. 

[1902  A.  C.  24.^] 


The  respondent,  a  licensed  victualler,  in  1897  bought  a  public-house 

',,  held  under  a  lease  expiring  in  1923.     Before  the  purchase  the  appel- 

J-'lants,  who  were  brewers,  had  a  mortgage  on  the  house  with  a  covenant 

I '  similar  to  the  one  now  in  question.     The  appellants  released  their 

'  security  to  enable  the  second  mortgagees  to  sell  the  house.      The 

respondent  not  being  able  to  find  all  the  purchase-money,  part  was 

advanced  by  the  appellants  upon  a  mortgage  by  the  respondent  of  the 

leasehold  premises,  good-will,  &c.,  subject  to  a  proviso  that  if  the  rc- 

Sgpondent  should  pay  all  the  moneys  and  interest  due  on  the  security 

the   appellants   sliould   surrender  or  re-convey   the   premises   to  the 

respondent  or  as  he  should  direct.     In  the  mortgage  deed  the  respond- 

1  Compare:  Biggs  v.  Hoddinott,  1898  2X)h.  307;  Brqwn  v.  Ryan,  1901  2  Ir.  Eep. 
'  653.  — Ed.  «-  V    • 
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ent  covenanted,  in  the  terms  more  fully  set  forth  in  both  the  reports 
below,  [1900]  Ch.  213  ;  [1900]  2  Ch.  445  ;  to  the  effect  that,  so  as  to 
charge  the  premises  into  whosesoever  possession  thej'  might  come,  and 
to  the  intent  that  the  obligation  of  the  covenant  might  run  with  the 
land,  the  respondent  would  not  at  any  time  during  the  continuance  of 
the  term,  whether  any  money  should  or  should  not  be  owing  on  the 
security,  use  or  sell  upon  the  premises  any  malt  liquors  except  such  as 
should  be  purchased  by  the  respondent  of  the  appellants. 

The  respondent  being  desirous  to  paj'  off  all  money  due  on  the 
security  and  to  obtain  a  reconveyance  or  transfer,  with  a  release  from 
the  covenant  in  question,  brought  an  action  against  the  appellants, 
claiming  a  declaration  to  that  effect. 

Cozexs-Habdt,  J.,  made  an  order  declaring  that  upon  paj'ment  by 
the  respondent  to  the  appellants  of  all  moneys  due,  the  respondent 
was  entitled  to  a  reconveyance  of  the  property  together  with  a  release 
of  all  covenants  contained  in  the  mortgage,  or  at  his  option  to  have 
the  property  transferred  to  a  transferee  with  the  benefit  of  all  covenants 
contained  in  the  mortgage ;  and  that  in  either  case  the  appellants  were 
not  thereafter  entitled  to  the  benefit  of  the  covenant  in  question.  This 
order  was  affirmed  by  the  Court  of  Appeal  (Loed  Alvekstone,  M.  E., 
RiGBY,  and  Collins,  L.JJ.). 

Lord  Davey.  My  Lords,  there  are  three  doctrines  of  the  courts 
of  equity  in  this  country  which  have  been  referred  to  in  the  course  of 
the  argument  in  this  case.  The  first  doctrine  to  which  I  refer  is 
expressed  in  the  maxim,  "  Once  a  mortgage  always  a  mortgage." 
The  second  is  that  the  mortgagee  shall  not  reserve  to  himself  any 
collateral  advantage  outside  the  mortgage  contract ;  and  the  third  is 
that  a  provision  or  stipulation  which  will  have  the  effect  of  clogging 
or  fettering  the  equity  of  redemption  is  void. 

My  Lords,  the  first  maxim  presents  no  difficulty :  it  is  only  another 
way  of  saying  that  a  mortgage  cannot  be  made  irredeemable,  and  that 
a  provision  to  that  effect  is  void.  In  the  case  of  the  Marquis  of  North- 
ampton V.  Salt,  [1892]  A.  C.  1,  the  question  was  whether  a  certain  life 
policy,  the  premiums  on  which  were  charged  against  the  mortgagor, 
was  comprised  in  the  mortgage  security.  That  question  having  been 
decided  in  the  affirmative,  it  was  declared  to  be  redeemable,  notwith- 
standing an  express  provision  to  the  contrary  contained  in  the  deed. 

My  Lords,  the  second  doctrine  to  which  I  refer,  namely,  that  the 
mortgagee  shall  not  reserve  to  himself  any  collateral  advantage  outside 
the  mortgage  contract,  was  established  long  ago  when  the  usury  laws 
were  in  force.  The  Court  of  Equity  went  beyond  the  usury  laws,  and 
set  its  face  against  every  transaction  which  tended  to  usury.  It  there- 
fore declared  void  every  stipulation  by  a  mortgagee  for  a  collateral 
advantage  which  made  his  total  remuneration  for  the  loan  indirectly 
exceed  the  legal  interest.  I  think  it  will  be  found  that  every  case 
under  this  head  of  equity  was  decided  either  on  this  ground,  or  on  the 
ground  that  the  bargain  was  oppressive  and  unconscionable.     The 
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abolition  of  the  usury  laws  has  made  an  alteration  in  the  view  the 
court  should  take  on  this  subject,  and  I  agree  that  a  collateral  advan- 
tage may  now  be  stipulated  for  by  a  mortgagee,  provided  that  no  unfair 
advantage  be  taken  by  the  mortgagee  which  would  render  it  void  or 
voidable,  according  to  the  general  principles  of  equity,  and  provided 
that  it  does  not  offend  against  the  third  doctrine.  On  these  grounds 
I  think  the  case  of  Biggs  v.  Hoddinott,  [1898]  2  Ch.  307,  in  the 
Court  of  Appeal  was  rightly  decided. 

The  third  doctrine  to  which  I  have  referred  is  really  a  corollarj'  from 
the  first,  and  might  be  expressed  in  this  form  :  Once  a  mortgage  always 
a  mortgage,  and  nothing  but  a  mortgage.  The  meaning  of  that  is  that 
the  mortgagee  shall  not  make  any  stipulation  which  will  prevent  a 
isortgagor,  who  has  paid  principal,  interest,  and  costs,  from  getting 

I'Sonot  dissent  from  the  opinion  expressed  by  my  noble  and  learned 
friend  opposite  (Lord  Lindley) ,  when  Master  of  the  Eolls,  in  the  case 
of  Santley  v.  Wilde,  [1899]  2  Ch.  474.  He  says  :  "A  clog  or  fetter  is 
something  which  is  inconsistent  with  the  idea  of  security  ;  a  clog  or  fetter 
is  in  the  nature  of  a  repugnant  condition.''  But  I  ask,  "  security  "  for 
what?  I  think  it  must  be  security  for  the  principal,  interest,  and 
costs,  and,  I  will  add,  for  any  advantages  in  the  nature  of  increased 
interest  or  remuneration  for  the  loan  which  the  mortgagee  has  validly 
stipulated  for  during  the  continuance  of  the  mortgage.  There  are  two 
elements  in  the  conception  of  a  mortgage :  first,  security  for  the  money 
advanced ;  and,  secondly,  remuneration  for  the  use  of  the  money. 
"When  the  mortgage  is  paid  ofl"  the  security  is  at  an  end,  and,  as  the 
mortgagee  is  no  longer  kept  out  of  his  money,  the  remuneration  to  him 
for  the  use  of  his  money  is  also  at  an  end.  I  confess  I  should  have 
decided  the  case  of  Santley  v.  Wilde,  supra,  differently  from  the  way  in 
which  it  was  dealt  with  in  the  Court  of  Appeal.  After  the  payment  of 
principal  and  interest,  and  everj'thing  which  had  become  payable  up  to 
the  date  of  redemption,  the  property  in  that  case  remained  charged 
with  the  payment  to  the  mortgagee  of  one-third  share  of  the  profits, 
and  the  stipulation  to  that  effect  should,  I  think,  have  been  held  to 
be  a  clog  or  fetter  on  the  right  to  redeem.  The  principle  is  this  — 
that  a  mortgage  must  not  be  converted  into  something  else ;  and  when 
once  you  come  to  the  conclusion  that  a  stipulation  for  the  benefit  of 
the  mortgagee  is  part  of  the  mortgage  transaction,  it  is  but  part  of  his 
security,  and  necessarily  comes  to  an  end  on  the  payment  off  of  the 
loan.  In  my  opinion,  every  yearly  or  other  recurring  payment  stipu- 
lated for  by  the  mortgagee  should  be  held  to  be  in  the  nature  of  interest, 
and  no  more  payable  after  the  principal  is  paid  off  than  interest  would 

be.    Tj[ppr^})^r,,^]  ni  'tip"  ?"ii]rl  uialii.atiiiaiiiilateiif'iMH^i rn'H'nillU'n'r  td  p-iy 

ment  of  interest  after  the  principal  is  paid,  and  I  do  not  think  he  can 
st.ipiilfl.tft  fni-  g,^y  othar  rwnrring  piijir"ipnt^  anf.]^  1^-]  q  fimiiiii  i    i  P['iT'n'H'l 
Any  stipujatiou  to  that  effect  would,  in  my  opinion,  be  void  as  a  clog 
or  fetter  on  tEe  equity  of  redemption. 
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By  the  Conveyancing  Act  a  mortgagee  may  now  be  required  to 
transfer  his  mortgage  on  payment  of  what  is  due  to  him,  and  he  must 
then  transfer  all  his  security,  including  every  advantage  which  he 
derives  from  the  mortgage  transaction,  and  all  his  deeds  and  docu- 
ments constituting  his  title  as  mortgagee.  And  on  redemption  he 
must  do  the  like  to  the  mortgagor,  and  any  stipulation  which  vai-ies 
the  effect  and  incidents  of  redemption  on  payment  off  of  what  is  due 
on  the  loan  is  a  clog  within  the  meaning  of  the  rule. 

Now,  applying  what  I  have  said  to  the  present  case,  the  decision 
becomes  easj'.  In  the  first  place,  I  do  not  think  that  the  respondent's 
covenant  to  deal  exclusively  with  the  brewers  continued  after  the  pay- 
ment off  of  the  loan  and  the  redemption ;  and,  secondl3',  if  it  did,  it 
was  an  attempt  to  charge  it  on  the  property,  and  that  constituted  a 
clog  or  fetter  which,  according  to  well-established  principles,  was 
void. 

My  Lords,  I  only  desire  to  add  that,  with  my  noble  and  learned 
friend  by  my  side  (Lord  Macnaghten),  I  cannot  assent  altogether  to 
the  assumption  made  by  Cozens-Hardt,  J.,  that  the  covenant  constituted 
or  might  constitute  a  good  charge  upon  the  propertj-  bj-  virtue  of  the 
operation  of  the  doctrine  in  Tulk  v.  Moxhay  (1848),  2  Ph.  774.  I 
should  hesitate  some  time  before  I  assented  to  that  proposition ;  but  it 
is  perfectly  immaterial  for  the  decision  in  the  present  case,  because, 
as  I  have  already  said,  I  think  that  the  covenant  did  not  continue 
after  the  redemption,  and  that  the  mere  attempt  to  make  it  a  charge  on 
the  property  would  render  it  void. 

My  Lords,  upon  these  grounds  I  agree  with  the  motion  proposed 
by  my  noble  and  learned  friend. 

.  i 

BRADLEY  v.  CAERITT. 

House  op  Lords,  1903. 

,^  ,  [1903  A.  C.  253.1] 

LiAM  M.  Bradley  holding  most  of  the  shares  in  a  tea  company 
by  a  written  agreement  of  May,  1892,  agreed  in  consideration  of  a 
loan  from  the  respondent  to  transfer  his  shares  to  thr  rnnpnndrnt  as 
security ;  and  by  the  fourth  clau'se  ne  made  tne  agreement  stated  in 
the  head-note.  [A  holder  of  shares  in  a  tea  company  mortgaged 
the  shares  to  secure  a  loan  and  agreed  to  use  his  best  endeavoi's  to 
secure  that  ' '  always  thereafter  "  the  mortgagee  should  have  the  sale 
of  all  the  company's  teas  as  broker,  and  in  the  event  of  any  of  the 
company's  teas  being  sold  otherwise  than  through  the  mortgagee  to 
pay  him  the  amount  of  the  commission  he  would  have  earned  if  the 

1  Only  one  opinion  is  printed.  —  Ed. 
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teas  had  been  sold  through  him.]  The  terms  of  the  agreement  are 
set  out  verbatim  in  the  report  below,  [1901]  2  K.  B.  564-5,  and  are 
closelj'  analyzed  in  the  judgment  of  Lord  Lindley.  James  Bradley, 
brother  to  William,  signed  an  agreement  containing  a  similar  clause. 
The  loan  was  made  to  WiUiam  ;  the  mortgage  was  eventually  paid  off 
and  the  company  afterwards  changed  its  broker.  The  respondent 
brought  an  action  against  William  and  James  Bradley  jointly  for 
breach  of  their  respective  agreements.  The  action  was  tried  by  Bigham, 
J.,  with  a  jury,  who  found  a  verdict  for  the  plaintiff  for  £750  damages, 
and  judgment  was  entered  accordingly-.  The  Court  of  Appeal  (A.  L. 
Smith,  M.  E.,  Vaughan,  Williams  and  Stirling,  L.JJ.)  aflBrmed  this 
judgment,   [1901]  2  K.  B..550. 

May  11.  Lord  Macnaghten.  My  Lords,  this  appeal  raises  in  a 
slightly  diflTerent  form  and  with  some  difference  of  circumstance  the 
question  which  this  House  had  to  consider  in  the  recent  case  of  Noakes 
V.  Rice,  [1902]  A.  C.  24.  Your  Lordships,  I  think,  have  nothing 
to  do  now  but  to  determine  whether  the  distinction  between  the  present 
case  and  the  case  of  Noakes  v.  Rice,  as  finally  decided,  is  or  is  not 
a  solid  and  substantial  difference  leading  to  a  different  result.  Other 
points,  no  doubt,  were  discussed  at  the  bar,  but  the  onlj'  effect  of  the 
discussion  was  to  encumber  and  embarrass  the  argument  on  the  one 
point  which  was  really  arguable.  In  my  view,  all  these  other  points 
were  and  are  immaterial,  and  I  pass  them  by  altogether. 

The  distinction  between  Noakes  v.  Eice  and  the  case  under  review 
is  brought  out  very  clearly-  in  the  judgment  of  the  Court  of  Appeal, 
which  was  delivered  by  Stirling,  L.  J.  It  is,  I  need  not  say,  a  most 
careful  judgment,  to  which  little  or  nothing  could  be  added  bj'  the 
learned  counsel  for  the  respondent.  But  if  I  am  not  mistaken,  it 
shows  some  trace  of  the  difficulties  created  by  recent  decisions  and 
dicta  in  the  Court  of  Appeal.  And  certainly  it  is  only  fair  to  bear 
in  mind  that  at  the  time  when  it  was  dehvered  the  case  of  Noakes  v. 
Rice  had  not  gone  beyond  the  Court  of  Appeal,  while  the  principles 
re-established  or  definitely  asserted  bj'  this  House  in  Noakes  v.  Eice 
had  been  shaken  and  obscured  by  the  decision  of  the  Court  of  Appeal 
in  Santley  v.  Wilde,  [1899]  2  Ch.  474.  I  am  aware  that  my  noble 
and  learned  friend  Lord  Lindlej',  from  whom  I  should  never  differ 
without  the  greatest  hesitation  and  misgiving,  still  holds  that  Santley 
V.  Wilde  was  rightly  decided.  My  noble  and  learned  friend  will, 
I  am  sure,  pardon  me  for  saying  that  I  am  unable  to  concur  in 
that  view.  I  think  the  method  of  the  judgment  questionable,  and 
the  effect  subversive  of  a  settled  doctrine  of  equity.  Santley  v.  Wilde 
was  the  case  of  a  mortgage  to  secure  an  advance  of  money.  The 
loan  was  the  occasion  of  the  mortgage.  The  end  and  purpose  of 
the  mortgage  was  to  secure  the  loan ;  and  but  for  one  stipulation  in 
the  mortgage  deed  the  transaction  would  have  been  a  matter  of 
everj--day  occurrence.  The  mortgagee  stipulated,  of  course,  for  re- 
payment of  principal,  and  for  payment  of  interest  properly  so  called ; 
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and  by  wa}-  of  further  remuneration  for  the  accommodation  afforded 
he  stipulated  for  a  share  of  the  profits  to  be  derived  from  the  use 
of  the  mortgaged  propert}-,  whicli  happened  to  be  a  theatre  held 
under  lease  for  a  term  of  years.  Now  that  the  usury  laws  have 
been  repealed  there  cannot,  I  think,  be  any  objection  to  such 
a  stipulation,  provided  it  comes  to  an  end  when  the  mortgagee 
is  paid  principal,  interest,  and  costs.  But  in  Santlej'  v.  Wilde  the 
stipulation  was  that  the  mortgagee  should  receive  liis  share  of  profits 
after  the  mortgage  was  paid  off,  during  the  continuance  of  the  mort- 
gagor's interest  in  the  property,  for  the  whole  term  of  the  lease.  That 
stipulation  was,  as  it  seems  to  me,  unquestionabl}' part  of  the  mortgage 
transaction.  Well,  the  mortgagee  calls  in  the  loan.  The  mortgagor 
tenders  principal,  interest,  share  of  profits  up  to  date,  and  costs,  and 
demands  a  reassignment.  This  demand  is  refused;  and  then  he 
brings  an  action  for  redemption.  Eeversing  Byrne,  J.,  the  Court  of 
Appeal  held  that  the  mortgagor  was  not  entitled  to  redeem.  The  way 
by  which  the  court  arrived  at  that  conclusion  was  this :  "  A  mortgage," 
said  the  Master  of  the  Rolls,  "  is  a  conveyance  of  land  or  an  assign- 
ment of  chattels  as  a  security  for  the  payment  of  a  debt  or  the  discharge 
of  some  other  obligation  for  which  it  is  given."  I  cannot  help  thinking 
that  the  double  aspect  which  this  definition  apparently'  presents  may 
have  had  something  to  do  with  the  result.  For  the  Court  of  Appeal 
proceeded  to  split  up  the  mortgage  transaction  into  two  parts  —  a 
security  for  payment  of  the  debt,  and  a  security'  for  the  discharge  of 
an  additional  obligation.  Thej-  say  in  effect:  "The  mortgagor  may 
paj'  off  the  debt  if  he  likes,  but  that  will  not  discharge  the  mortgage. 
The  mortgage  will  remain  as  a  seeuiitj'  for  the  performance  of  the 
obligation  relating  to  the  share  of  profits.  As  long  as  that  obligation 
lasts  the  mortgage  stands."  The  result,  therefore,  was,  to  use  the 
words  of  Cozens-Hardj',  J.,  that  "  the  proviso  for  redemption  was 
nugatorj-,"  because  it  only  came  into  operation  when  there  was  "  nothing 
on  which  it  could  operate."  That  seems  to  me  to  l)e  a  very  far-reaching 
decision.  It  reduces  the  rule  that  a  mortgage  cannot  be  made  irre- 
deemable to  a  dead  letter.  You  have  only  to  tack  on  some  stipulation, 
such  as  men  of  business  might  well  agree  to  if  there  were  no  mortgage, 
and  the  thing  is  done.  In  Noakes  v.  Eiee  the  mortgagee  suffered,  it 
would  seem,  merely  because  his  legal  advisers  had  the  misfortune  to 
know  a  little  law,  and  had  not  learned  the  secret  of  Santley  v.  Wilde. 
They  thought  they  could  make  the  covenant  on  which  they  meant  to 
rely  run  with  the  land.  If  they  had  not  puzzled  over  a  matter  which 
is  often  one  of  some  difficultj',  if  they  had  only  inserted  a  covenant 
to  the  effect  that  the  mortgagor  and  his  assigns  should  get  their  beer 
from  the  mortgagee,  and  from  no  one  else,  so  long  as  the  lease  lasted, 
and  if  the  proviso  for  redemption  had  been  so  expressed  as  to  cover 
that  obligation,  the  mortgage,  according  to  Santley  v.  Wilde,  would 
have  been  irredeemable,  and  the  covenant  open  to  no  objection. 
Now,  what  was  the  Court  of  Appeal  to  do  when  it  was  confrontetj 
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by  the  decision  in  Santley  v.  Wilde,  and  at  tlie  same  time  warned  by 
what  was  said  in  Biggs  v.  Hoddinott,  [1898]  2  Ch.  307,  that  judges 
were  not  to  go  one  step  beyond  what  had  been  actually  decided?  I 
must  say  I  think  the  court  took  the  only  course  open  to  it. 

In  the  first  place,  it  is  observed  in  the  judgment  of  the  Court  of 
Appeal  that  it  has  never  been  laid  down  that  it  is  essential  for  the 
validity  of  what  are  called,  not  very  happily',  I  think,  collateral  stipu- 
lations, that  they  should  cease  to  operate  on  redemption.  That  is 
perfectly  true.  But  it  may  be  said  with  equal  truth  that,  putting  aside 
the  case  of  Santley  v.  Wilde,  there  is  no  case  to  be  found  in  the  books 
from  the  earliest  times  to  the  present  day  in  which  a  mortgagee  after 
redemption  ever  attempted  to  keep  on  foot  the  benefit  of  any  collateral 
stipulation  which  was  part  and  parcel  of  the  mortgage  transaction. 
And  that  sural}'  is  far  more  significant.  You  could  hardly  expect  to 
find  in  any  judicial  utterance  a  note  of  warning  against  an  experiment 
which  before  Santley  v.  Wilde  no  one  ever  thought  of  ti'ying.  Then 
it  is  to  be  observed  that  it  was  the  view  of  Cozens-Hardy,  J.,  and  the 
Court  of  Appeal  in  Noakes  v.  Rice  that  the  covenant  in  question  in 
that  case  imposed  an  actual  burden  on  the  land  which  was  the  subject 
of  the  mortgage.  "The  covenant,"  said  Collins,  L.  J.,  "imposes  a 
tie  upon  the  house,  not  a  personal  restriction  upon  the  mortgagor." 
Giving  great  weight  to  this  circumstance,  and  intending,  no  doubt,  to 
keep  strictly  within  the  line  of  decided  cases,  the  learned  judges  of 
the  Court  of  Appeal  came  to  the  conclusion  that  a  direct  fetter  on  the 
equity  of  redemption,  such  as  that  which  was  supposed  to  exist  in 
Noakes  v.  Rice,  was  not  permissible,  but  that  a  fetter,  er  restriction 
operating  indirectly,  though  it  might  have  the  same  eflfect,  was  not 
open  to  objection,  and,  indeed,  was  sanctioned  by  principles  said  to 
have  been  laid  down  in  Biggs  v.  Hoddinott. 

The  real  question  is  whether  this  distinction  can  be  supported.  It  is 
necessary,  I  think,  to  examine  closely  the  reasoning  on  which  the 
conclusion  of  the  learned  judges  of  the  Court  of  Appeal  was  based. 
At  the  outset  they  were  met  by  a  passage  in  a  former  judgment  of 
Rigby,  L.  J. :  "  '  The  property,'  said  Rigby,  L.  J.,  in  Noakes  v.  Rice, 
[1900]  2  Ch.  445,  at  p.  457,  'which  comes  back  to  the  mortgagor 
must  not  be  worse  than  it  was  when  it  was  mortgaged,  and  the 
mortgagee  must  not,  either  expressly  or  by  implication,  reserve  to 
himself  any  hold  upon  the  property  after  the  time  for  redemption  has 
arrived  and  the  right  of  redemption  has  been  put  in  force.'"  That, 
my  Lords,  was  very  much  what  was  said  in  this  House,  when  the  case 
was  before  your  Lordships;  and  it  is  quite  right  so  far  as  it  goes. 
To  that  expression  of  opinion  exception  was  taken.  The  words  "  by 
implication"  are  explained  away  by  sa^-ing,  "It  is  an  expression 
which  we  consider  to  have  been  used  by  Rigby,  L.  J.,  with  reference 
to  a  class  of  cases  in  which  the  obligation  takes  the  form  of  a  penal 
sum  or  liquidated  damages  by  way  of  penalty  on  the  doing  of  a  par- 
ticular thing."    JHy  Lords,  I  am  not  quite  sure  that  I  understand  the 
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force  or  application  of  that  observation.  Then  the  judgment  goes 
on  to  observe :  "  It  is  said,  however,  that  the  shares,  after  redemp- 
tion, are  fettered,  inasmuch  as  the  stipulations  into  which  the  mort- 
gagor had  entered  will  prevent  him  from  dealing  so  freely  with  his 
property  as  he  otherwise  would."  And  then  follow  these  important 
words  :  "  It  is  quite  possible  that  an  indirect  effect  of  this  nature  may 
flow  from  these  stipulations,  but  the  same  result  would  have  followed 
if  the  stipulations  had  been  entered  into  on  the  occasion  of  an  advance 
being  made  by  the  plaintiff  to  the  defendant  W.  M.  Bradley  on  his 
personal  security ;  and  in  that  case  the  stipulation  would,  as  it  seems 
to  us,  be  perfectly  valid."  My  Lords,  there  again  I  have  some  difficulty 
in  following  the  reasoning  of  the  Court  of  Appeal.  I  should  not  have 
supposed  that  any  one  would  contend  that  the  peculiar  doctrines  of 
equity  applicable  to  mortgage  transactions  apply  in  all  cases,  whether 
there  is  a  mortgage  or  not,  and  I  rather  doubt  whether  the  circum- 
stance that  a  stipulation  is  valid  when  it  is  not  part  of  a  mortgage 
transaction  is  an  argument  for  its  validity  when  it  is. 

The  judgment  concludes  by  repeating  what  was  said  at  the  outset : 
"  There  is  no  decision  that  such  indirect  effect  of  the  stipulations  brings 
them  within  the  doctrine  of  equitj'  under  consideration,  and  so  to  hold 
would,"  it  adds,  "  reduce  the  operation  of  the  decision  in  Biggs  v. 
Hoddinott  within  very  narrow  limits.  For  these  reasons  we  think  that 
the  equity  of  redemption  ought  not  in  the  present  case  to  be  held 
clogged." 

My  Lords,  I  have  stated,  in  the  words  of  their  judgment,  the  reasons 
which  induced  the  learned  judges  of  the  Court  of  Appeal  to  decide 
against  the  present  appellants.  I  doubt  whether  those  reasons  can  be 
regarded  as  altogether  satis  factorj'.  As  to  the  last  reason,  I  must  say, 
speaking  for  myself,  that  I  am  not  sure  that  it  would  be  a  great  mis- 
fortune if  tlie  operation  of  every  decision  were  to  be  confined  to  the 
matter  decided  and  the  principles  on  which  the  decision  rests.  Harm, 
I  think,  is  sometimes  done  by  general  expressions,  even  in  praise  of  a 
principle  which  everybody  admires  in  the  abstract,  when  they  are  not 
necessary  for  the  purpose  in  hand.  Though  true  in  themselves,  they 
are  apt  to  be  misunderstood  owing  to  the  connection  in  which  they  are 
found.  One  learned  judge  thought  Santley  v.  Wilde  was  covered  by 
Biggs  V.  Hoddinott,  though  the  actual  decision  in  Biggs  v.  Hoddinot 
does  not,  I  think,  touch  the  point  raised  in  Santley  v.  Wilde.  Biggs 
V.  Hoddinott  was  a  plain  case.  It  purported  to  decide  two  things'. 
In  the  first  place,  it  purported  to  decide  that  a  mortgage  may  be  made 
irredeemable  for  a  reasonable  period.  Well,  everjbodj*  knows  that 
when  money  was  placed  out  on  mortgage  as  an  investment  nothing 
was  more  common  than  to  make  the  mortgage  irredeemable  for  a 
certain  limited  time.  It  was  an  old  and  well-established  practice,  and 
a  very  reasonable  practice  too.  I  do  not  understand  that  in  the  case 
of  Teevan  v.  Smith  (1882),  20  Ch.  D.  724,  729,  Sir  George  Jessel, 
M.  B.,  treated  the  point  as  open  to  any  possible  doubt     He  referred 
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to  it,  I  think,  as  a  pi-actice  well  understood  and  perfectly  valid.  The 
other  matter  which  Biggs  v.  Hoddinott  purported  to  decide  was  that 
a  stipulation  for  additional  remuneration  during  the  continuance  of 
the  mortgage  was  valid.  That,  again,  was  a  matter  which  was 
hardly  open  to  question  after  the  repeal  of  the  usury  laws.  As  my 
noble  and  learned  friend  Lord  Davey  pointed  out  in  Noakes  v.  Rice, 
the  additional  remuneration  is  only  interest  in  another  form.  Such 
a  stipulation  does  not  prevent  the  mortgagor  getting  back  his  property 
or  impede  or  obstruct  redemption. 

My  Lords,  it  seems  to  me  to  be  playing  with  words  to  say  that  on 
redemption  these  shares  came  back  to  Mr.  Bradley  no  worse  than  they 
were  when  he  mortgaged  them.  If  I  part  with  property  owing  to  a 
temporary  necessity  and  the  property  is  returned  to  me  afterwards,  do 
I  get  it  back  just  as  it  was  when  it  comes  enveloped  in  an  atmosphere 
of  danger  which  was  not  present  when  I  parted  with  it?  Is  it  none 
the  worse  ?  Is-its  usefulness  to  me  unimpaired  if  it  now  requires  delicate 
handling  and  cautious  treatment  to  prevent  its  becoming  a  source  of 
mischief  to  its  owner?  Mr.  Bradley  could  not  have  safely  sold  or 
mortgaged  any  of  these  shares  when  he  got  them  back.  True,  their 
value  to  a  purchaser  or  a  mortgagee  would  be  just  the  same.  But 
what  would  have  been  Mr.  Bradley's  position?  We  were  told,  and 
it  seems  to  stand  to  reason,  that  the  only  market  for  shares  of  this 
description  is  to  be  found  among  tea  ^brokers.  Tea  brokers  want  to 
get  hold  of  shares  in  a  tea  company  in  order  to  have  the  sale  of  the 
company's  teas.  That  means  or  points  to  the  displacement  of  the 
acting  broker.  A  change  of  brokers  in  Mr.  Bradley's  company  would, 
if  the  respondent  be  right,  necessarily  expose  Mr.  Bradley  to  a  heavy 
liability.  The  Court  of  Appeal.saj's  that  is  not  enough  :  the  mortgagee 
has  not  retained  any  direct  hold  upon  the  shares,  though  he  may  have 
indirectly  brought  about  the  same  result.  My  Lords,  I  do  not  think 
it  is  necessary  that  there  should  be  any  hold  upon  the  property,  direct 
or  indirect.  I  think,  as  I  ventured  to  say  in  Noakes  v.  Rice,  that 
equity  will  not  permit  any  device  or  contrivance  designed  or  calculated 
to  prevent  or  impede  redemption.  And  I  think  your  Lordships  gave 
sanction  to  that  proposition  when  you  approved  the  decision  in  the 
Irish  case  of  Browne  v.  Ryan,  [1901]  2  I.  R.  653.  Can  you  impose 
on  the  equity  of  redemption  a  fetter  operating  indirectly,  when  you 
cannot,  as  it  is  admitted,  impose  a  fetter  which  operates  directly? 
My  Lords,  I  should  have  thought  that  that  question  answered  itself 
—  you  cannot  do  indirectly  that  which  you  must  not  do  directly. 

The  result,  therefore,  in  my  opinion,  is  that  the  judgment  of  the 
Court  of  Appeal  cannot  be  maintained,  and  the  action  must  fail  so  far 
as  regards  Mr.  W.  M.  Bradley.  It  fails  too,  I  think,  as  regards  Mr. 
James  Bradley.  His  liability,  in  my  opinion,  was  only  secondary  to 
his  brother's  liability.  When  Mr.  Carritt,  by  his  own  act  in  calling  in 
the  loan,  put  an  end  to  the  liability  of  Mr.  W.  M.  Bradley,  the  liability 
of  Mr.  James  Bradley  fell  with  it. 
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For  the  reasons  I  have  given  I  move  your  Lordships  that  the  appeal 
be  allowed  and  the  action  dismissed,  and  that  the  respondent  do  pay 
the  costs  both  here  and  below. 


BIGGS  V.   HODDINOTT. 

Court  of  Appeal,  England,  1898. 

[1898.     2CA.  Z).  307.] 

[A  MORTGAGE  of  an  hotel  by  defendant  Hoddinott  to  plaintiff  Biggs, 
a  brewer,  to  run  five  3'ears  """^"'""f^  n  nn-<rorir,„i-\^yth„  ^r.^t-^-'f^f^yj  f|i-it 
during  the  continuance  of  the  security  thej'  would  deal  exclusively 
with  thrjTTfirtEignn  for  ^i'  i-""'  •^'"^  i..aiLittjj.iQr-aaiH  rm^j^e  mortgaged 
premises.  The  mortgagors  having  ceased  to  purchase  beer  of  the 
Bortgagee,  he  moved  now  for  an  injunction.  This  was  granted  by 
EoMER,  J.,  from  whose  decision  this  appeal  was  taken.] 

LiNDLET,  M.  R.  We  have  listened  to  a  very  ingenious  and  learned 
argument  with  the  view  of  inducing  us  under  pressure  to  lay  down 
a  proposition  of  law  which  would  be  very  unfortunate  for  business  men. 
The  proposition  contended  for  comes  to  this  —  that  while  two  people 
are  engaged  in  a  mortgage  transaction  they  cannot  enter  into  any  other 
transaction  with  each  other  which  can  possibly  benefit  the  mortgagee, 
and  that  any  such  transaction  must  be  before  or  after  the  mortgage, 
and  be  independent  of  it,  so  that  it  cannot  be  said  that  the  mortgagee 
got  any  additional  benefit  from  the  mortgage  transaction.  Mr.  Farwell 
did  not  attempt  to  uphold  this  on  any  rational  principle,  but  relied  on 
authority.  Of  course,  we  must  follow  settled  authorities  whether  we 
like  them  or  not.  But  do  they  support  this  proposition?  Jennings 
V.  Ward,  2  Vern.  |520,  was  the  first  case  relied  upon.  That  was 
a  redemption  suit,  and  the  stipulation  which  was  in  question  seri- 
ously interfered  with  the  redemption  of  the  mortgaged  property,  and 
the  Master  of  the  Rolls  (Sir  J.  Trevor)  decreed  redemption  without 
regard  to  that  stipulation.  He  is  reported  to  have  said:  "A  man 
shall  not  have  interest  for  his  monej',  and  a  collateral  advantage 
besides  for  the  loan  of  it,  or  clog  the  redemption  with  any  by-agree- 
ment." That  has  been  understood  as  meaning  exactly  what  was 
said,  without  regard  to  the  circumstances  of  the  case,  and  has  found  its 
way  into  the  text-books  as  establishing  that  a  mortgagee  cannot  have 
principal,  interest,  and  costs,  and  also  some  collateral  advantage. 
But  that  s'upposed  rule  has  been  departed  from  again  and  again. 
Take  the  case  of  West  India  mortgages :  it  has  been  repeatedly 
decided  that  the  mortgagee,  if  not  in  possession,  may  stipulate  that  he 
shall  be  appointed  consignee.  The  proposition  stated  in  Jennings  v. 
Ward,  2  Vern.  520,  is  too  wide.  If  properly  guarded  it  is  good  law 
and  good  sense.  A  mortgage  is  regarded  as  a  security  for  money,  and 
the  mortgagor  can  always  redeem  on  payment  of  principal,  interest, 
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and  costs  ;  and  no  bargain  preventing  such  redemption  is  valid,  nor  will 
unconscionable  bargains  be  enforced.  Tliere  is  no  case  where  collat- 
eral advantages  have  been  disallowed  which  does  not  come  under  one 
of  these  two  heads.  To  say  that  to  require  such  a  covenant  as  that 
now  in  question  is  unconscionable  is  asking  us  to  laj'  down  a  proposi- 
tion which  would  shock  any  business  man,  and  we  are  not  driven  to  it 
by  authority.  The  proposition  laid  down  by  Hargreave,  J.,  in  In  re 
Edwards's  Estate,  11  Ir.  Ch.  Eep.  367,  that  where  an  onerous  contract 
entered  into  by  a  mortgagor  with  his  mortgagee  is  part  of  the  arrange- 
ment for  the  loan,  and  is  actually  inserted  in  the  mortgage  deed,  it 
is  presumed  to  be  made  under  pressure,  and  is  not  capable  of  being 
enforced,  goes  too  far,  though  the  decision  of  the  learned  judge  was 
correct ;  for  the  stipulation  with  which  be  had  to  deal  was  unreason- 
able, and  one  which  ought  not  to  be  enforced.  ■  The  appeal  will  be 
dismissed. 

Chitty,  L.  J.  The  mortgage  here  is  a  mortgage  of  a  public-house 
for  a  time  certain  by  publicans  to  a  brewer,  affected  in  the  usual  way, 
and  it  contains  a  covenant  by  the  mortgagors  during  the  continuance 
of  the  security  to  take  all  their  beer  from  the  mortgagee,  and  a  cove- 
nant by  the  mortgagee  to  supply  it.  It  is  contended  that  the  covenant 
by  the  mortgagors  is  void  in  equitj'.  The  first  objection  I  have  to 
make  is  that  it  in  no  way  affects  the  equity  of  .redemption,  for  it  is  not 
stipulated  that  damages  for  breach  of  the  covenant  shall  be  covered 
by  the  securitj',  and  redemption  takes  place  quite  independently  of 
the  covenant ;  so  this  is  not  a  case  where  the  right  to  redeem  is  af- 
fected. Equity  has  always  looked  upon  a  mortgage  as  only  a  security 
for  money,  and  here  the  right  of  the  mortgagors  to  redeem  on  payment 
of  principal,  interest,  and  cost  is  maintained.  It  has  been  contended 
that  the  principle  is  established  by  the  authorities  that  a  mortgagee 
shall  not  stipulate  for  any  collateral  advantage  to  himself.  I  think  the 
cases  only  establish  that  the  mortgagee  shall  not  impose  on  the  mort- 
gagor an  unconscionable  or  oppressive  bargain.  The  present  appears 
to  me  to  be  a  reasonable  trade  bargain  between  two  business  men  who 
enter  into  it  with  their  eyes  open,  and  it  would  be  a  fanciful  doctrine 
of  equity  that  would  set  it  aside. 

As  regards  the  authorities,  Jennings  v.  "Ward,  2  Vern.  520,  was 
relied  on.  That  was  a  redemption  suit,  and  the  Master  of  the  EoUs 
decreed  redemption  without  regard  to  a  certain  agreement  which  he 
considered  unconscionable  and  set  aside  as  being  "unreasonable,"  as 
appears  from  the  registrar's  book,  which  we  have  now  in  Court :  Eeg. 
Lib.  1705,  fol.  495.  The  statement  by  Hargreave,  J.,  in  In  re  Ed- 
wards's Estate,  11  Ir.  Ch.  Rep.  367,  that  a  mortgagor  is  considered 
to  be  under  pressure  is  not  a  universal  principle.  The  first  great 
departure  from  any  such  principle  is  found  in  West  India  mortgages, 
where  a  mortgagee  is  allowed  to  be  consignee  if  not  in  possession.  It 
was  found  that  the  supposed  rule  to  the  contrary  founded  on  the  dicta, 
not  the  decisions,   of  judges,  would  not  work,  for  that  mortgagors 
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could  not  obtain  money  except  on  these  terras.  Potter  v.  Edwards,  26 
L.  J.  (Ch.)  468,  is  a  clear  authority  the  same  way.  There  it  is  said 
that  the  monej(  was  paid  and  partly  repaid  as  commission ;  but 
that  is  a  fiction.  The  plain  transaction  was  that  the  mortgagor  agreed 
to  receive  £700  and  give  a  mortgage  for  £1,000.  Mainland  v.  Upjohn, 
41  Ch.  D.  126,  is  another  illustration.  The  decision  of  Hargreave,  J., 
in  In  re  Edwards's  Estate,  11  Jr.  Ch.  Kep.  367,  was  right,  for  in  that 
case  there  was  an  unconscionable  bargain,  and  a  direct  clog  on  the 
right  to  redeem.  It  is  unnecessary  to  saj'  more :  the  covenant  in  this 
case  is  not  avoided  by  any  such  supposed  rule  of  equity  as  has  been 
contended  for. 

Collins,  L.  J.  I  am  of  the  same  opinion.  Apart  from  authority,  no 
one  would  say  that  this  stipulation  was  invalid,  for  it  seems  a  reason- 
able and  businesslike  one.  But  it  is  said  that  mortgages  are  subject  to 
a  long  series  of  decisions,  and  no  doubt  equitj'  judges  have  tried  to  lay 
down  some  principle  which  would  explain  satisfactorily  the  decisions 
of  their  predecessors  and  account  for  their  own,  but  in  so  doing  they 
have  sometimes  laid  down  principles  which,  when  applied  to  other 
cases,  are  too  wide.  The  fact  is  that  those  decisions  were  given  in 
particular  hard  cases,  and  judges  have  afterwards  endeavored  not 
always  successfully'  to  reduce  them  to  a  general  rule.  The  only  safe 
thing  is  to  see  how  far  the  decisions  have  gone.  It  fa  clear  that  a 
mortgage  in  the  view  of  a  Court  of  Equit}'  is  simply  a  loan  on  security, 
and  nothing  inconsistent  with  that  can  be  imported  into  the  deed,  and 
Hargreave,  J.,  in  In  re  Edwards's  Estate,  11  Ir.  Ch.  Kep.  367,  probably 
had  in  his  mind  the  principle  that  provisions  inconsistent  with  the  na- 
ture of  a  mortgage  are  illegal.  But  the  principle  which  he  laid  down, 
that  no  onerous  engagement  of  any  description  can  be  entered  into  by 
a  mortgagor  with  his  mortgagee  on  the  occasion  of  the  mortgage,  was 
not  necessary  for  the  decision  of  the  case  before  him,  for  the  stipula- 
tion there  was  one  which  interfered  with  the  right  of  redemption  on- 
payment  of  principal,  interest,  and  costs. 

On  what  principle  can  any  stipulation  in  a  mortgage  deed  which  does 
not  fetter  the  right  of  redemption  be  held  invalid?  I  think  only  on 
the  general  principle  that  effect  will  not  be  given  to  what  is  unconsci- 
entious and  oppressive.  No  narrower  principle  will  work.  Here  the 
provision  is  reasonable  and  does  not  fetter  the  equity  of  redemption. 
The  wide  proposition  in  Jennings  v.  Ward,  2  Vern.  520,  was  not 
necessary  for  the  decision  in  that  case,  and  there  is  nothing  in  this 
case  to  bring  it  witliin  that  decision.  The  mere  fact  that  a  stipulation 
for  the  benefit  of  the  mortgagee  is  contained  in  the  mortgage  deed 
does  not  necessarily  make  that  stipulation  invalid. 
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House  of  Lords,  1904. 

[1904.    A.  C.  323.] 

The  following  statement  of  the  facts  is  taken  from  Lord  Mac- 
naghtek's  judgment: 

By  letter  dated  June  11,  1901,  the  appellant  Henry  Samuel  offered 
to  advance  to  the  respondent  company  £5,000  at  6  per  cent  upon  the 
security  of  £30,000  first  mortgage  debenture  stock  of  the  company, 
subject  to  his  having  "  the  option  to  purchase  the  whole  or.  any  part 
of  such  stock  at  40  per  cent  at  any  time  within  twelve  months." 
Other  conditions  were  attached  to  the  offer,  but  they  are  not  material 
for  the  purpose  of  the  present  question.  Then  followed  this  pro- 
vision :  "  The  advance  to  become  due  and  payable  with  interest  at 
thirty  days'  notice  on  either  side." 

The  offer  was  accepted  by  the  company.  The  stock  was  duly 
created  and  registered  in  Mr.  Samuel's  name. 

Within  the  period  of  twelve  months,  and  before  the  compan}'  gave 
notice  of  intention  to  repaj'  the  advance,  Mr.  Samuel  claimed  to  pur- 
chase the  whole  of  the  mortgaged  stock  at  the  agreed  price.  There- 
upon the  company  brought  this  action,  asking  for  redemption  and  a 
declaration  that  the  option  was  illegal  and  void. 

Kekewich,  J.,  gave  judgment  for  the  company,  which  was  affirmed 
by  the  Court  of  Appeal. 

Eael  of  Halsbdky,  L.  C.  (read  by  Lord  Macnaghten).  My  Lords, 
I  regret  that  the  state  of  the  authorities  leaves  me  no  alternative  other 
than  to  affirm  the  judgment  of  Kekewich,  J.,  and  the  Court  of  AppeaL 
A  perfectl}'^  fair  bargain  made  between  two  parties  to  it,  each 'of  whom 
was  quite  sensible  of  what  they  were  doing,  is  not  to  be  performed  be- 
cause at  the  same  time  a  mortgage  arrangement  was  made  between 
them.  If  a  day  had  intervened  between  the  two  parts  of  the  arrange- 
ment, the  part  of  the  bargain  which  the  appellant  claims  to  be  performed 
would  have  been  perfectly  good  and  capable  of  being  enforced  ;  but  a 
line  of  authorities  going  back  for  more  than  a  century  has  decided  that 
such  an  arrangement  as  that  which  was  here  arrived  at  is  contrary  to 
a  principle  of  equity,  the  sense  or  reason  of  which  I  am  not  able  to 
appreciate,  and  very  reluctantly  I  am  compelled  to  acquiesce  in  the 
judgments  appealed  from. 

Lohd  Macnaghten.  My  Lords,  both  Kekewich,  J.,  and  the  Court 
of  Appeal  decided  in  favor  of  the  company.  Having  regard  to  the 
state  of  the  authorities  binding  on  the  Court  of  Appeal  if  not  on  this 
House,  it  seems  to  me  that  they  could  not  have  come  to  any  other  con- 
clusion, although  the  transaction  was  a  fair  bargain  between  men  of 
business  without  any  trace  or  suspicion  of  oppression,  surprise,  or 
circumvention. 

It  is,  I  think,  unnecessary  to  consider  what  the  true  construction  of 
the  agreement  between  Mr.  Samuel  and  the  company  may  be.     The  re- 

22 
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suit  would  have  been  precisely  the  same  if  the  agreement  had  in  terms 
declared  that  the  option  was  not  to  continue  after  repayment.  The 
law  undoubtedly  is  that  a  condition  such  as  that  in  question,  if  legal 
and  binding  at  all,  must  come  to  an  end  on  repayment  of  the  loan. 

In  the  Court  of  Appeal  the  question  was  treated  as  governed  by  th^ 
principle,  of  which  Noakes  v.  Rice,  [1902]  A.  C.  24,  is  a  recent  exam- 
ple, that  on  redemption  the  mortgagor  is  entitled  to  have  the  thing 
mortgaged  restored  to  him  unaffected  by  anj'  condition  or  stipulation 
which  formed  part  of  the  mortgage  transaction. 

That  principle,  I  think,  is  perfectly  sound.  But,  in  my  opinion,  the 
question  here  depends  rather  upon  the  rule  that  a  mortgagee  is  not 
allowed  at  the  time  of  the  loan  to  enter  into  a  contract  for  the  purchase 
of  the  mortgaged  propertj'. 

This  latter  rule,  I  think,  is  founded  on  sentiment  rather  than  on  prin- 
ciple. It  seems  to  have  bad  its  origin  in  the  desire  of  the  Court  of 
Chancery  to  protect  embarrassed  landowners  from  imposition  and  op- 
pression. And  it  was  invented,  I  should  suppose,  in  order  to  obviate 
the  necessity  of  inquirj-  and  investigation  in  cases  where  suspicion  may 
be  probable  and  proof  difficult.  I  gather  from  some  general  observa- 
tions made  by  Lord  Hardwicke  in  Mellor  v.  Lees  (1742),  2  Atk.  494, 
that  he  would  have  been  disposed  to  confine  the  rule  to  cases  in 
which  the  Court  finds  or  suspects  "  a  design  to  wrest  the  estate  fraudu- 
lently out  of  the  hands  of  the  mortgagor,"  and  to  cases  of  "  common 
mortgage"  —  that  is,  as  I  understand  it,  mortgage  of  land  by  deed. 
It  will  be  observed  that  in  the  later  case  of  Toomes  v.  Conset  (1745), 
3  Atk.  261,  which  is  often  referred  to  for  a  statement  of  the  rule,  his 
Lordship  speaks  only  of  "  a  deed  of  mortgage  ; "  an  instrument  which 
perhaps  rather  lends  itself  to  imposition  —  for  no  one,  I  am  sure,  by  the 
light  of  nature  ever  understood  an  English  mortgage  of  real  estate. 

In  Vernon  v.  Bethell  (1761),  2  Eden,  113,  however,  Northington, 
L.  C.  (then  Lorfi  Henley),  laid  down  the  law  broadly  in  the  follow- 
ing terms:  "This  Court,  as  a  Court  of  conscience,  is  very  jealous 
of  persons  taking  securities  for  a  loan  and  converting  such  securities 
into  purchases.  And  therefore  I  take  it  to  be  an  established  rule  that 
a  mortgagee  can  never  provide  at  the  time  of  making  the  loan  for  any 
event  or  condition  on  which  the  equity  of  redemption  shall  be  dis- 
charged and  the  conveyance  absolute.  And  there  is  great  reason  and 
justice  in  this  rule,  for  necessitous  men  are  not,  truly  speaking,  free 
men,  but  to  answer  a  present  exigency  will  submit  to  any  terms  that 
the  crafty  may  impose  upon  them." 

This  doctrine,  described  by  Lord  Henley  as  an  established  rule 
nearly  150  j-ears  ago,  has  never,  so  far  as  I  can  discover,  been  departed 
from  since  or  questioned  in  any  reported  case.  It  is,  I  believe, 
universally  accepted  by  text-writers  of  authority.  Speaking  for  myself, 
I  should  not  be  sorry  if  your  Lordships  could  see  your  way  to  modify 
it  so  as  to  prevent  its  being  used  as  a  means  of  evading  a  fair  bargain 
come  to  between  persons  dealing  at  arms'  length  and  negotiating  on 
equal  terms.    The  directors  of  a  trading  company  in  search  of  financial 
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assistance  are  certainly  in  a  very  different  position  from  that  of  an  im- 
pecunious landowner  in  the  toils  of  a  crafty  money-lender.  At  the 
same  time  I  quite  feel  the  difficulty  of  interfering  with  any  rule  that  has 
prevailed  so  long,  and  I  am  not  prepared  to  differ  from  the  conclusion 
at  which  the  Court  of  Appeal  has  arrived. 

I  am  therefore  of  opinion  that  the  appeal  mast  be  dismissed  with 
costs,  and  I  move  j'our  Lordships  accordingly. 

Lord  Lindley.  My  Lords,  the  letter  of  June  11, 1901,  written  by  the 
defendant  to  the  plaintiff  company,  contained  an  offer  of  a  loan  of 
£5,000  to  the  companj-  upon  certain  terms,  and  this  offer  and  the  terms 
proposed  were  accepted  by  the  company  by  their  letter  in  answer,  "> 
dated  June  14,  1901.  These  two  letters  constituted  an  agreement 
between  the  parties.  The  main  provisions  are  as  follows,  namely : 
1.  That  the  defendant  should  forthwith  lend  the  company  £5,000  at  6 
per  cent,  redeemable  on  thirty  days'  notice  by  either  party.  2.  That  the 
defendant  should  have  as  security  £30,000  of  the  company's  first  mort- 
gage debenture  stock  transferred  to  him.  3.  That  the  directors  of  the 
company  should  elect  a  nominee  of  his  on  their  board.  4.  That  the  de- 
fendant should  have  the  option  of  purchasing  the  whole  or  any  part  of 
such  stock  at  40  per  cent  at  any  time  within  twelve  months.  5.  That  / 
he  should  have  a  further  option,  namelj%  in  the  event  of  the  company 
at  any  time  raising  further  capital  or  selling  its  undertaking  for  shares 
or  stocks  of  another  company,  the  defendant  should  have  the  option  of 
underwriting  the  taking  up  of  such  new  capital,  or  shares,  or  stocks  i 
a  commission  of  10  per  cent. 

The  first  question  is.  What  is  the  true  nature  of  this  agreement  ?    Is 
it  a  mortgage  with  an  option  to  purchase,  or  is  it  a  conditional  sale  ? 
Or  is  it  an  agreement  giving  Samuel  an  option  to  hold  the  debenture 
stock  as  a  mortgage  or  a  purchase  ?    It  appears  to  me  to  be  clearly  a  * 
mortgage  with  an  option  to  purchase.     A  loan  of  £5,000  on  security 
was  what  the  company  wanted,  and  what  Samuel  agreed  to  let  the  com- 
pany have  on  terms.     They  were  not  bargaining  for  anything  else.    As 
soon  as  the  £5,000  was  advanced  and  the  debenture  stock  was  placed  at 
Samuel's  disposal  he  was  in  the  position  of  mortgagee  of  that  stock. 
He  had  the  rights  of  a  mortgagee,  and  the  company  had  the  rights  of 
a  mortgagor.     There  was  that  reciprocity  and  mutuality  of  remedies 
which  distinguish  a  mortgage  transaction  from  a  conditional  sale,  and 
from  other  transactions  more  or  less  resembling  a  mortgage,  but  not 
really  constituting  a  mortgage.     The  transaction  was  in  my  opinion    I 
a  mortgage,  plus,  amongst  other  things,  an  option  to  purchase,  which  / 
if  exercised  by  the  mortgagee  would  put  an  end  to  the  mortgagor's  j 
right  to  redeem  —  i.e.,   would   prevent  him    from   getting   back   his/ 
mortgaged  property.    This  was  the  view  taken  by  Kekewich,  J.,  and' 
by  all  the  members  of  the  Court  of  Appeal,  and  I  am  unable  myself  to 
view  the  transaction  differently. 

In  Lisle  v.  Reeve,  [1902]  1  Ch.  53,  at  p.  68,  Buckley,  J.,  suggested 
some  instances  in  which  he  considered  a  mortgagee  might  validly  stip- 
ulate for  an  option  to  buy  the  equity  of  redemption ;  but  although  his 
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decision  was  affirmed  first  bj-  the  Court  of  Appeal  and  afterwards  by 
this  House  (Reeve  v.  Lisle,  [1902]  A.  C.  461),  the  affirmance  proceeded 
entirely  on  the  fact  that  the  agreement  to  bu}'  the  equity  of  redemp- 
tion was  no  part  of  the  original  mortgage  transaction,  but  was  en-\, 
tered  into  subsequentlj',  and  was  an  entirely  separate  transaction  to 
which  no  objection  could  be  taken.  It  is  plain  that  the  decision 
would  not  have  been  affirmed  if  the  agreement  to  buy  the  equity  of  re- 
demption had  been  one  of  the  terms  of  the  original  mortgage.  2  W. 
&  T.,  7th  ed.,  p.  16.  The  Irish  case,  Re  Edwards's  Estate  (1861),  11  J 
Ir.  Ch.  Rep.  367,  is  to  the  same  effect.  / 

I  cannot  help  thinking  that  both  parties  intended  that  the  two 
options  to  purchase  the  £30,000  debenture  stock  and  to  underwrite 
further  capital  or  debenture  stock  if  issued  were  to  be  exercisable 
even  after  payment  off  of  the  £5,000.  But  the  decisions  of  this  House 
in  Noakes  v.  Rice,  [1902]  A.  C.  24,  and  Bradley  v.  Carritt,  [1903]  A.  C. 
253,  conclusively  show,  that,  whatever  might  have  been  intended, 
Samuel  could  not  have  been  entitled  to  exercise  either  option  after 
repai'ment  of  his  loan.  But  these  decisions  and  the  previous  decision 
of  Salt  V.  Northampton,  [1892]  A.  C.  1,  eraphaticallj-  recognize  the  old 
doctrine,  "  Once  a  mortgage  always  a  mortgage,"  which  is  too  well 
settled  to  be  open  to  controversj'.  Lord  Hardwicke  said  in  Toomes  v. 
Conset,  3  Atk.  261 :  "  This  Court  will  not  suffer  in  a  deed  of  mort- 
gage any  agreement  in  it  to  prevail  that  the  estate  become  an  abso- 
lute purchase  in  the  mortgage  upon  anj'  event  whatsoever."  But  the 
doctrine  is  not  confined  to  deeds  creating  legal  mortgages.  It  applies 
to  all  mortgage  transactions.  The  doctrine  "  Once  a  mortgage  always 
a  mortgage"  means  that  no  contract  between  a  mortgagor  and  a 
mortgagee  made  at  the  time  of  the  mortgage  and  as  part  of  the 
mortgage  transaction,  or,  in  other  words,  as  one  of  the  terms  of  { 
the  loan,  can  be  valid  if  it  prevents  the  mortgagor  from  getting  back 
his  property  on  paying  ofi"  what  is  due  on  his  security.  Any  bargain 
which  has  that  effect  is  invalid,  and  is  inconsistent  with  the  transac- 
tion being  a  mortgage.  This  principle  is  fatal  to  the  appellant' 
contention  if  the  transaction  under  consideration  is  a  mortgage 
action,  as  I  am  of  opinion  it  clearly  is. 

Then  it  was  contended  that,  as  tlie  property  mortgaged  was  deben- 
ture stock  issued  by  a  limited  companj',  the  case  did  not  fall  within 
the  principle  to  which  I  have  been  referring.     I  confess  my  inability 
to  follow  the  argument  on  this  point.     Debenture  stock  is  usually  a\ 
sum  of  money  charged  on  the  assets  of  the  companj-  issuing  it.     It  ) 
may  be  redeemable  or  irredeemable,  in  which  case  it  is  not  a  mort-  / 
gage  at  all.    But  whether  redeemable  or  irredeemable,  it  is  capable  1 
of  being  made  a  security  for  money  lent  upon  it.     It  can  be  mortgaged  / 
as  well  by  the  company  -which  issues  it  as  by  an  ordinary  holder.     I  \ 
can  discover  no  reason  for  treating  a  mortgage  of  debenture  stock  as 
sometliing  so  different  from  other  mortgages  as  to  render  the  principle 
"Once  a  mortgage  always  a  mortgage"  inapplicable  to  it.  / 

In  my  opinion  the  appeal  ought  to  be  dismissed  with  costs. 
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CHAPTER  VI. 

THE  TRANSFER  OF  THE  MORTGAGED  INTEREST. 
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Supreme  Court,  New  Hampshire,  1878, 

[58  N.  H.  333.] 

Writ  of  Entry,  on  a  mortgage  made  to  secure  the  defendant's  note, 
indorsed  and  delivered  with  the  mortgage  by  the  payee,  to  the  plaintiff, 
before  maturity,  as  collateral  security.  The  plaintiff  received  the  note 
and  mortgage  in  good  faith,  in  the  ordinary  course  of  business,  and 
with  no  notice  of  any  equities  between  the  mortgagee  and  the  defend- 
ant. The  question,  whether  the  defence  of  want  of  consideration,  and 
that  the  note  and  mortgage  were  obtained  from  the  mortgagor  by 
fraudulent  representations,  can  be  made,  is  reserved. 

Allen,  J.     Negotiable  paper,  received  for  value,  before  maturity ,\ 
in  the  ordinary  course  of  business,  without  notice  of  infirmity,  is,  in  ) 
the  hands  of  a  purchaser,  freed  from  defences  by  the  maker.     The/ 
same  is  true  when  the  paper  is  received  and  held  as  collateral  security.' 
Tucker  v.  Savings  Bank,  58  N.  H.  83.     A  mortgage  is  incident  to  the 
debt  Secured  by  it,  and  a  transfer  of  the  note  or  other  evidence  of  debt 
carries  the  mortgage  with  it.     "Wheeler  v.  Emerson,  45  N.  H.  527. 
Any  defences,  open  to  the  maker  in  a  suit  on  the  note,  may  be  made 
use  of  in  an  action  on  the  mortgage.     Northy  v.  Northy,  45  N.  H. 
141.     The  mortgage  follows  the  debt_ag-a-Sh|LdQW-does4t8-obiectT  and~ 
cannot  exist-withaut-it''  "Whoever  holds  the  evidence  of  debt  holds 
--(ire"~Saortgage  security,  and  payment  of  the  debt  extinguishes  the 
mortgage.     The  debt  is  the  principal  thing,  and  imparts  its  character 
to  the  mortgage,  and  the  legal  rights  and  remedies  upon  the  debt 
become  fixed  upon  its  incident,  the  mortgage.     Defences,  which  can- 
not be  made  against  the  note  because  it  has  travelled  away  from  them, 
cannot  be  made  against  the  mortgage  which  has  kept  company  with  the 
note.    The  freedom  from  infirmity,  which  the  innocent  purchaser  and 
holder  of  the  note  enjoys,  cannot  be  destroyed  or  made  less  by  taking 
with  the  note  a  mortgage  made  and  intended  as  security.     The  plain- 
tiff received  the  note  and  mortgage  in  good  faith,  before  the  debt  had 
matured,  and  with  no  notice  of  defect  or  defence.     The  defence 
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sought  to  be  set  up  cannot  be  made.  Carpenter  v.  Longan,  16  Wall. 
271 ;  Taylor  v.  Page,  6  Allen,  86;  Sprague  v.  Graham,  29  Me.  160; 
Pierce  v.  Faunce,  47  Me.  507;  Gould  v.  Marsh,  1  Hun  (N.  Y.),  566; 
Jones  on  Mort.  834,  835,  840.  Case  discharged} 

Bingham,  J.,  did  not  sit. 
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Supreme  Court,  Louisiana,  1865.  /"    \  / 

[17  La.  Ann.  121.]  \  ^ 


Howell,  J.  In  February,  1853,  the  defendant,  Mrs.  Edmond  For- 
tier,  authorized  bj*  her  husband,  purchased  of  J.  A.  Livaudais  a  plantar 
tion  and  the  slaves  thereon,  in  this  parish ;  paying  part  cash,  giving 
her  own  four  notes,  secured  by  mortgage  on  the  propertj',  for  a  part  of 
the  price,  and  for  the  balance  assuming  certain  encumbrances  then 
existing  on  said  propertj'. 

In  March,  1856,  during  the  ownership  under  said  purchase,  she 
issued  four  other  notes  to  her  own  order,  amounting  to  $18,000;  and, 
to  secure  their  payment,  executed  a  special  mortgage  on  said  property 
in  favor  of  her  factors,  Bouligny  &  Ganucheau,  of  this  city,  or  any 
holder  thereof.  In  December,  1857,  she  drew  four  drafts,  amounting 
to  125,000,  in  favor  of  Wm.  Holmes  &  Co.,  on,  and  accepted  by,  said 
Bouligny  &  Ganucheau,  and  gave  the  latter  another  mortgage  on  said 
property,  to  protect  them  against  the  paj-ment  thereof. 

The  plaintiff,  Gustave  Bouligny,  as  the  holder  of  the  last  of  the 
four  notes  given  by  her  in  part  paj'ment  of  the  purchase  price,  in  1853, 
caused  the  property  to  be  seized  and  sold  under  executory  process ; 
and,  becoming  the  purchaser  at  said  sale,  retained  in  his  hands  under 
Art.  707  C.  P.  the  sum  of  $38,540.64,  to  satisfy  pro  tanto  the  said 
two  special  mortgages  in  favor  of  Bouligny  &  Ganucheau.  In  this  pro- 
ceeding Mrs.  Edmond  Fortier  intervened  by  third  opposition,  making 
her  husband,  the  plaintiff,  and  the  mortgagees,  Bouligny  &  Ganucheau, 
parties ;  and,  on  appeal,  this  court  rendered  a  judgment  in  her  favor, 
declaring  the  said  purchase  from  Livaudais,  and  the  said  two  special 
mortgages  in  favor  of  Bouligny  &  Ganucheau,  to  be  for  account  of  the 
legal  community  existing  between  her  and  her  husband ;  releasing  her 
from  all  personal  liability  growing  out  of  said  acts  of  sale  and  mort- 
gage ;  condemning  her  husband  to  pay  her,  in  restitution  of  her  para-  ■ 
phernal   property,   $46,188.38,    with  a  legal   mortgage   on    all   his 

1  Accord:  Carpenter  v.  Longan,  16  Wall.  271;  Thompson  v.  Maddnx,  117  Ala. 
468 ;  Gabbert  v.  Swartz,  69  Ind.  450 ;  Preston  v.  Case,  42  la.  549 ;  Watson  v.  Wyman, 
161  Mass.  96 ;  Button  v.  Ives,  5  Mich.  515;  Patterson  v.  Booth,  103  Mo.  402;"  Eay- 
burn  v.  Davisson,  22  Ore.  242 ;  Mott  v.  Clark,  9  Pa.  St.  399 ;  Matthews  v.  Haywaid, 
2  S.  C.  239;  Croft  v.  Buster,  9  Wis.  503.  — Ed. 
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immovable  property,  ordering  the  plaintiflfor  his  succession  to  pay  to 
her,  in  part  satisfaction  of  said  sum,  the  said  amount  of  $38,540.64, 
retained  as  aforesaid  by  the  plaintiff,  and  in  default  thereof  the  said 
property,  purchased  by  said  plaintiff,  be  seized  and  sold  for  cash. 

Jqo.  a.  Merle,  third  opponent  herein,  having  in  due  course  of  busi- 
ness become  the  holder  of  the  four  mortgage  notes,  amounting  to 
$18,000,  issued  by  Mrs.  Fortier  in  March,  1856,  to  Bouligny  &  Ganu- 
cheau,  claims  payment  thereof,  as  next  in  rank,  with  privilege,  out 
of  the  said  sum  of  $38,540.64,  held  as  aforesaid  to  satisfy  said  two 
mortgages. 

To  this  third  opposition  Mrs.  Fortier  sets  up  the  plea  of  res  judicata; 
denies  that  she  ever  derived  any  benefit  from  said  transaction,  and 
denies  ownership  of  the  property  mortgaged,  and  generally  all  the 
allegations  of  the  petition  of  third  opposition. 

Upon  these  pleadings  and  the  evidence  (including  the  pleadings  and 
evidence  in  the  whole  record  in  this  case),  the  district  judge  dismissed 
the  third  opposition  of  Merle,  from  which  judgment  he  appeals. 

The  appellees,  Mrs.  Fortier  and  husband,  make  a  motion  to  dismiss 
the  appeal,  under  Art.  897  C.  P. ;  but  it  is  manifest  that  this  motion 
cannot  prevail,  as  the  evidence  is  before  us,  and  the  clerk's  certificate 
is  in  due  form. 

On  the  merits,  we  are  of  opinion  that  the  district  judge  decided  cor- 
rectlj-  in  dismissing  the  third  opposition. 

It  will  be  observed  that  the  appellant  is  seeking  to  enforce  his  rightsV 
of  mortgage  upon  the  proceeds  of  the  sale  of  mortgaged  propertj',  and  \ 
not  to  recover  judgment  on  negotiable  paper.  As  to  the  transferee  and  j 
holder  of  the  mortgage  notes,  he  has  no  greater  rights  under  the  act  off 
mortgage  than  his  transferors,  the  original  mortgagees,  had  ;  and,  asX 
to  them,  it  is  decided  that  this  mortgage  is  without  effect  against  Mrs. ' 
Fortier,  and  must  yield  to  her  claim  or  right  to  this  very  fund.  Thej 
act  of  mprtgage  is  not  a  negotiable  instrument,  and,  unlike  the  notes| 
which  it  secures,  when  assigned,  is  subject  to  all  equities  between  thej 
original  parties.     See  8  R.  435.  -^ 

The  record  before  us  presents  nothing  to  change  or  modify  the  judg- 
ment in  favor  of  the  wife.  There  was  a  communitj'-  of  acquests  and 
gains  existing  between  Mrs.  Fortier  and  her  husband  when  she  gav6' 
the  mortgage  in  question  on  the  property,  which  is  shown  to  be  com- 
munity property,  and  from'  the  sale  of  which  this  fund  was  derived ;' 
and  her  right  to  a  judgment  recognizing  her  mortgage  as  attaching 
to  said  fund  is  not  aflfected  by  any  evidence  adduced  by  Merle,  the 
appellant.  Judgment  affirmed,  with  costs.^ 

1  Accord.-  Bailey  v.  Smith,  14  Oh.  St.  396.  — Ed. 
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REEVES  V.   SCULLY. 
Chancery,  Michigan,  1843. 
[  Walker  Ch.  248.]     ^ 

The.  bill  was  filed  to  foreclose  a  mortgage  for  $900,  payable  in  one 
j'ear,  accompanied  by  a  promissory  note  payable  to  the  mortgagee, 
Hawkins,  or  order.  Hawkins  indorsed  the  note,  and  assigned  the 
mortgage  to  Scully,  before  the  note  was  due.  The  mortgage  and  note 
were  .given  to  Hawkins,  to  secure  him  in  paying  defendant's  debts ; 
and  Hawkins,  as  appeared  from  the  evidence,  had,  at  different  times 
paid  money  for  Scully,  to  the  amount  of  $788.  Reeves  was  a  bona 
fide  holder  of  the  note  and  mortgage,  and  did  not  know  the  object  for 
which  they  were  given  to  Hawkins,  when  he  took  an  assignment  of 
them. 

The  Chakcelloe.     The  decree  must  be  entered  for  the  amount  0V\ 
the  note  and  mortgage.     Reeves,  as  bona  fide  indorsee  of  the  note,  \ 
was  not  affected  by  the  equities  existing  between  Hawkins  and  Scully,    i 
It  would  have  been  otherwise,  if  a  bond,  instead  of  a  note,  had  been 
given  with  the  mortgage. 


DAVIS  V.   BECHSTEIN. 
Court  of  Appeals,  New  York,  1877. 

[69  N.  Y.  440.] 

This  was  an  appeal  from  a  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York  modify- 
ing'the  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term,  and  as  modified  affirming  the  same. 

This  action  was  brought  to  have  a  bond  and  mortgages  on  land  be- 
longing to  plaintiff  set  aside  and  cancelled.  The  bond  and  mortgage 
were  executed  by  plaintiff  and  her  husband  to  Lawrence  A.  Riley,  and 


DAVIS  V.   BECHSTBIN.  345 

delivered  to  him  as  an  accommodation,  to  be  used  as  collateral  security 
for  the  payment  of  a  note,  whiqh  he  contemplated  getting  discounted, 
and  under  an  agreement  with  him  that  he  should  not  have  it  recorded. 
Eiley  failed  to  procure  the  discount  and  plaintiff  repeatedly  requested 
the  return  of  the  bond  and  mortgage;  Eiley  promised  to  return  the 
same  from  time  to  time,  but  failed  to  do  so ;  had  the  mortgage  re- 
corded, and  assigned  the  bond  and  mortgage  for  a  valuable  considera- 
tion to  the  defendant  Bechstein. 

Church,  Ch.  J.  Neither  the  decision  in  McNeil  v.  The  Tenth 
National  Bank  (46  N.  Y.  325),  nor  in  Moore  v.  Metropolitan  Nat. 
Bank  (55  N.  Y.  41),  affect  the  question  involved  in  this  case.  Those 
cases  hold  that  the  owner  of  a  chose  in  action  is  estopped  from  assert- 
ing his  title  against  a  bona  fide  purchaser  for  value,  who  purchased 
upon  the  faith  of  an  apparent  absolute  ownership  by  assignment,  con- 
ferred by  the  owner  upon  the  assignee  and  seller,  but  neither  of  them 
intimated  an  intention  to  interfere  with  the  well-settled  principle,  that 
a  purchaser  of  a  chose  in  action,  takes  it  subject  to  the  equities  be- 
tween the  original  parties,  and  that  the  assignor  can  give  no  better 
title  than  he  himself  has.  On  the  contrary,  Grovee,  J.,  in  the  last 
case  declared,  in  answer  to  the  suggestion  that  these  principles  might 
be  impaired  by  the  decision,  that  "  no  one  pretends,  but  that  the  pur- 
chaser will  take  the  former  (non-negotiable  choses  in  action)  subject  to 
all  defences  valid  as  to  the  original  parties,  nor  that  the  mere  possession 
is  any  more  evidence  of  title  in  the  possessor  than  is  that  of  a  horse." 
It  is  only  where  the  owner,  by  his  own  afHrmative  act,  has  conferred  the 
apparent  title  and  absolute  ownership  upon  another,  upon  the  faith  of 
which  the  chose  in  action  has  been  purchased  for  value,  that  he  is  pre- 
cluded from  asserting  his  real  title,  and  this  conclusion  was  arrived  at 
by  the  application  of  the  doctrine  of  estoppel. 

At  the  time  Riley  transferred  the  bond  and  mortgage  to  the  defen- 
dant Bechstein,  as  between  him  and  the  plaintiff,  the  mortgagor,  he 
had  no  title  or  interest  which  he  could  transfer.  The  mortgage  was 
executed  and  delivered  to  him  as  an  accommodation,  to  be  used  as  col- 
lateral security  for  the  payment  of  a  note  of  $2,000,  which  he  contem- 
plated getting  discounted  at  the  New  York  National  Exchange  Bank, 
and  under  an  agreement  not  to  have  it  recorded.  He  failed  to  procure 
the  discount,  and  the  plaintiff  repeatedly  requested  the  return  of  the 
bond  and  mortgage,  and  Riley  promised  to  return  the  same  from  time 
to  time.  It  is  very  clear  that  the  bond  and  mortgage  in  his  hands 
were  of  no  value,  and  that  he  could  not  have  enforced  them,  and  the 
defendant  when  he  purchased,  occupied  no  better  position.  Riley 
could  not  sell  any  better  title  than  he  had,  which  was  none,  and  the 
defendant  could  not  acquire  by  the  purchase  from  him  any  better 
title.  The  specific  transaction  in  which  the  mortgage  was  to  be  used 
having  failed,  Riley's  possession  and  right  to  the  mortgage,  after  that 
was  no  different  than  if  it  had  been  delivered  to  him  without  any  ao-ree- 
ment  for  its  use  at  all.     He  was  then  the  possessor  of  the  bond  and 
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mortgage  executed  and  delivered  without  consideration,  and  without 
authority-  to  use  it  for  any  purpose.  I  have  examined  the  evidence 
and  am  of  the  opinion  that  it  is  suflBcient  to  sustain  the  findings  of  the 
judge,  and  therefore  the  findings  are  conclusive.  The  husband  was ' 
not  made  a  party,  and  a  mis-trial  is  claimed  for  this  reason.  He  bad 
no  interest  as  it  appears  in  the  reg,!  estate,  and  the  defect  should  have 
been  taken  by  answer  or  demurrer.     Otherwise  it  is  deemed  waived. 

Judgment  affirmed. 


CRANE  V.  MARCH. 
Supreme  Court,  Massachusetts,  1826. 

[4  Pick.  131.1] 

Wkit  op  Entry. 

Parker,  C.  J.,  delivered  the  opinion  of  the  court.  By  the  statement 
of  facts  it  appears  that  when  the  demandant  took  his  deed  of  mortgage 
be  acquired  only  the  equity  of  redemption  of  the  mortgage  to  Day,  and 
that  subject  to  the  lien  which  Billings  had  acquired  by  attachment. 
That  attachment  having  ended  in  a  judgment  and  sale  of  the  equity  on 
execution,  the  demandant's  right  was  reduced  to  a  right  to  redeem  that 
equity  within  a  year ;  and  if  he  redeemed  that,  he  would  have  a  right 
to  redeem  the  original  mortgage  to  Day,  by  pacing  the  notes  which  re- 
main due.  But  he  did  not  redeem  nor  make  any  tender  within  a  year ; 
so  that  if  that  sale  of  the  equity  was  good,  he  has  lost  all  his  right ;  if 
void,  he  then  has  a  right  to  redeem  by  paying  off  the  two  notes,  be- 
cause the  tenant,  or  those  whom  he  represents,  has  become  entitled  by 
assignment  to  that  which  was  assigned  by  Day  to  Grout.  And  as  the 
tenant  stands  now  in  the  place  of  the  mortgagee,  by  virtue  of  the  assign- 
ment of  the  mortgage,  he  has  a  right  to  require  payment  of  the  whole 
debt  originally  secured  by  the  mortgage  ;  and  he  would  hold  as  trustee 
of  Billings  the  amount  of  the  note  which  had  been  assigned  by  Daj-  to 
him,  and  then  showing  that  J.  March  had  paid  Billings  on  the  sale  of 
the  equity,  he  would  have  a  right  to  retain  to  the  amount  so  paid. 

In  determining  that  the  sale  of  the  equity  on  the  execution  of  Bill- 

"  ings  was  valid  in  law  to  pass  the  estate  of  the  mortgagor,  subject  to  the 

mortgage  existing  before  the  attachment,  it  was  necessarily  determined 

that  the  mortgage  to  Day  was  then  in  force,  notwithstanding  the  sepa- 

^  ration  of  the  notes  from  the  mortgage,  for  otherwise  there  would  have 

*  This  case  is  abridged. —  Ed, 
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been  no  equity  to  sell,  the  legal  estate  being  in  such  case  revested  in 
the  mortgagor.  But  that  could  not  be  the  case,  for  at  the  time  of  the 
mortgage  to  Crane,  the  condition  of  the  first  mortgage  had  been  broken, 
and  nothing  but  an  equitable  interest  remained  in  the  mortgagor.  The 
subsequent  transfer  of  the  notes  could  not  work  a  change  of  the  title ; 
on  the  contrary-,  according  to  the  principles  of  equity-  courts,  the  mort- 
gagee remained  the  trustee  of  those  to  whom  he  had  assigned  the  debt, 
and  in  chancery  he  would  be  compelled,  either  to  sue  the  mortgage,  or 
to  foreclose  for  the  benefit  of  the  assignee,  or  to  assign  the  mortgage  to 
the  holder  of  the  debt.  And  if  tlie  power  of  executing  this  equitable 
principle  does  not  exist  in  the  courts  here,  still  the  application  of  the 
principle  cannot  be  denied,  when  the  form  of  proof  will  admit  of  it. 

Judgment /or  tenants  for  cost. 


JONES  V.   GIBBONS. 

Chancery,  1804. 
[9  Ves.  407.] 

Bill    by    trustee    in    bankruptcy    to    set    aside    an    assignment. 
Dismissed. 

The  Mastkr  of  the  Rolls.  It  is  decided  by  Eyall  v.  Rowells,  that 
debts  and  chattels  are  within  the  meaning  of  the  statute.  The  conse- 
quence is,  that,  if  they  remain  in  the  possession,  order  and  disposition 
of  the  bankrupt  at  the  time  of  the  hanlrrnptpy^  th^v  will  pg^  hv  tho  as- 
.aignrnent  to  ihe-aasie-nees.  Therefore,  in  orderEompIitelyto  devest  the 
bankrupt  of  such  dSbta^he  must  have  done  everything  that  is  equiva- 
lent to  a  delivery  of  chattels  personal ;  that  is,  of  movable  goods ; 
and  the  judges,  at  least  one,  Sir  Thomas  Parker,  says,  that  which  is 
equivalent  to  delivery  of  movables,  is  in  the  case  of  a  debt  an  assign- 
ment and  delivery  of  the  security,  if  any,  and  notice  to  the  debtor  of  the 
assignment.  It  might  perhaps  have  been  a  question,  whether  after  as- 
signment and  delivery  of  the  security  to  the  assignee,  the  bankrupt 
could  be  said  to  have  the  order  and  disposition,  merely  because  there 
was  no  notice  to  the  debtor  of  the  assignment.  Probably  that  requisite  i 
was  added,  as  otherwise  the  debtor  might  safely  pay  the  money  to  the 
person  who  had  without  his  knowledge  ceased  to  be  his  creditor.  The 
debtoiLwould  be.^owa  .^d^einjnakingjthe  j)avment'';  and  it  would  be  im- 
possible to  make  him  pay  again.  Sir  Thomas  Parker  lays  it  down  cer- 
'  tainly,  that  there  must  be  that  notice. 

It  is  then  objected,  that  with  regard  to  the  mortgage  debts  no  notice 
has  been  given  to  the  debtor,  and  the  assignments  of  the  mortgages 
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were  not  registered  in  Jamaica ;  and  the  trustees  admit,  the  reason  of 
not  registering  them  was,  that  it  might  have  prevented  him  from  carry- 
ing on  his  trade.  A  mortgage  consists  partly  of  the  estate  in  the  land, 
partly  of  the  debt.  So  far  as  it  conveys  the  estate,  the  assignment  is 
absolute  and  complete  the  moment  it  is  made  according  to  the  forms  of 
law.  Undoubtedly  it  is  not  necessary  to  give  notice  to  the  mortgagor, 
that  the  mortgage  has  been  assigned,  in  order  to  make  it  valid  and 
effectual  (70).  The  estate  being  absolute  at  law,  the  debtor  has  no 
means  of  redeeming  it  but  by  paying  the  money.  Therefore  he,  who 
has  the  estate,  has  in  effect  the  debt ;  as  the  estate  can  never  be  taken 
from  him  except  by  payment  of  the  debt.  With  regard  to  the  mere 
bond  or  covenant,  which  perhaps  may  accompany  the  mortgage,  it  is 
said,  that  all  the  ceremonies,  declared  to  be  necessary  as  to  debts  in 
general,  ought  to  be  observed.  But  it  is  diflBcult  to  say,  the  mortgage 
passes,  and  is  well  assigned  to  one  person,  and  yet  the  debt  remains  in 
another.  It  is  impossible  that  it  can  be  so  divided.  Therefore  by 
the  assignment  of  the  mortgage  the  debt  necessarily  passes,  as  incident 
to  it ;  and  it  is  clear,  that,  to  constitute  a  valid  assignment,  notice 
to  the  mortgagor  is  not  necessary.  In  Walwyn  v.  The  Assignees  of 
Shepard,  the  bankrupt  had  deposited  a  mortgage  and  bond ;  and  Lord 
Alvanley  decreed,  that  the  assignees  should  execute  a  valid  assign- 
ment: yet  the  mortgagor  had  no  notice  whatsoever  of  the  deposit  (71). 
It  would  be  strange  to  saj',  a  mere  deposit  would  be  effectual  against 
the  assignees,  and  a  valid  and  complete  assignment  should  not. 

These  mortgage  debts  therefore  passed  by  the  assignment  of  the 
mortgages,  and  the  plaintiffs  are  not  entitled  to  any  account  of  them. 
With  regard  to  the  objection,  that  these  deeds  were  not  registered,  the 
Registry  Acts  have  no  effect  as  between  those  claiming  by  convej-ance 
and  the  assignees  of  the  bankrupt,  who  made  the  conveyance.  It  was 
never  held  bad,  because  not  registered  ;  the  object  being  purely  for  the 
protection  of  subsequent  purchasers. 


GLASSCOCK  V.   BALLS. 

Queen's  Bench,  1889. 

[24  Q.  B.  Z».  13.  ] 

Appeal  of  defendant  from  the  judgment  of  Lord  Coleridge,  C.  J., 
at  the  trial. 
The  facts  were  as  follows.    The  plaintiff  as  indorsee  sued  the  defend- 
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ant  as  maker  of  a  promissory  note.  The  defendant  had  on  October  11, 
1882,  given  to  one  Way  man  a  promissory  note  payable  to  his  order  on 
demand  for  the  sum  of  £289,  being  the  note  sued  upon,  as  security 
for  a  debt.  Subsequently,  the  defendant  being  then_ingsbte*=te=5fe3'- 
man  in  i\it>j  jaws^-oL^il,  as  security  for  part~of  which  Wayman^held 
the  note,  the  latter  required  further  secuf ily :  ^dTlhe  defendant  exe- 
cuted a  mortgage  to  him  of  certain  property  to  secure  the  total  debt, 
with  a  covenant  for  payment  of  the  mortgage  debt.  A  memorandum 
was  made  at  the  same  time  to  the  effect  that  the  mortgage  was  to  be  an 
extra  security  for  the  amount  secured  by  the  promissory  note.  Way- 
man  afterwards  transferred  the  mortgage  by  a  deed  of  statutory  trans- 
fer in  the  form  given  by  the  Conveyancing  Act,  1881,  to  one  Hall, 
receiving  from  the  latter  upon  such  transfer  the  sum  of  £700.  The 
note  remaining  in  the  hands  of  Wayman  after  the  transfer  of  the  mort- 
gage, he  indorsed  it  to  the  plaintiff  as  security  for  a  debt  of  £200  due 
from  him  to  the  plaintiff.  It  was  admitted  that  the  plaintiff  took  the 
note  without  any  knowledge  of  the  before-mention«l  circumstances. 
After  such  indorsement  Waj'man  paid  to  the  plaintiff  £60  on  ac- 
count of  his  debt.  The  Lord  Chief  Justice  gave  judgment  for  the 
plaintiff  upon  the  note  for  £140,  the  balance  of  the  debt  of  £200,  after 
deducting  the  payment  on  account. 

LiNDLET,  L.  J.  I  am  of  the  same  opinion.  I  think  that  the  defend- 
ant fails  to  establish  a  defence  either  at  law  or  in  equity.  The  mort- 
gage given  by  the  defendant  to  the  payee  of  the  note  was  accompanied 
by  a  memorandum  which  prevented  any  merger  of  the  debt  for  which 
the  note  was  given.  It  is  a  mistake  to  speak. of  the  transfer  of  the 
mortgage  as  a  realization  of  that  security.  Realization  would  be  by 
foreclosure  or  sale.  It  is  quite  true  that,  as  between  the  defendant 
and  the  payee  of  the  note,  after  the  transfer  of  the  mortgage,  in  equity 
the  right  of  the  payee  to  sue  on  the  note  for  his  own  benefit  ceased, 
because  he  had  parted  with  all  his  interest  and  could  only  hold  the  note 
as  trustee  for  the  mortgagor  or  for  the  transferee  as  the  case  might  be, 
and  the  payee  therefore  could  be  restrained  by  injunction  from  suing 
on  the  note,  unless  he  were  entitled  to  sue  as  trustee  for  the  transferee 
of  the  mortgage,  which  would  depend  upon  the  agreement  between  the 
parties.  That  would  be  the  equitable  right  of  the  defendant  as  against 
the  payee.  But,  when  the  note  gets  into  the  hands  of  a  bonajide  in- 
dorsee for  value  without  notice  of  the  facts,  there  can  be  no  such  equity 
as  against  him.  / 
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EXCHKQTTEK,  1858. 

[3  H.  i-  N.  891.] 

Declaration  by  indorsee  against  acceptors  of  a  bill  of  exchange  for 
£300,  drawn  by  one  Caleb  Watson. 

Plea  —  as  to  £272  2s.  Id.  parcel  of  the  amount  of  the  bill  in  the  dec- 
laration mentioned,  that  before  the  indorsement  or  acceptance  of  the 
bill  the  defendants  applied  to  the  said  Caleb  Watson  to  advance  them 
the  sum  of  £300,  which  C.  Watson  agreed  to  do  upon  the  terms  of 
the  defendants  accepting  the  bill  and  depositing  with  him  a  policj'  of 
insurance  on  the  life  of  the  defendant  W.  Kidd  and  certain  canvas 
of  the  defendants  of  the  value,  to  wit,  of  £400,  as  a  security  for  the 
due  payment  by  the  defendants  of  the  said  bill ;  the  said  drawer  of 
the  said  bill  to  h^^e  power  of  selling  the  said  canvas  and  applying  the 
proceeds  of  such  sale  in  payment  of  the  amount  due  on  the  said  bill,  if 
the  same  was  not  paid  by  the  defendants  when  due  :  that  the  said  bill 
was  accepted  and  the  said  policy  and  canvas  deposited  upon  the  terms 
aforesaid,  and  that  after  the  said  bill  was  due  the  said  drawer  sold  the 
canvas  and  realized  by  such  sale  £272  2s.  7c?.,  and  still  retains  and 
holds  the  same  sum :  that  the  bill  was  indorsed  by  the  said  drawer 
to  the  plaintiff,  after  the  same  was  overdue  and  subject  to  the  equity 
of  the  proceeds  of  the  sale  of  the  said  canvas  being  applied  to  the 
payment  and  satisfaction  of  the  said  bill,  and  without  any  value  or 
consideration  having  ever  been  given  by  the  plaintiff  for  the  said 
indorsement.  —  Demurrer  and  joinder. 

Judgment  having  been  given  for  the  defendants  on  the  demurrer  to 
this  plea  in  the  court  below,  the  plaintiff  assigned  error. 

Erle,  J.  We  are  all  of  the  opinion  that  the  plea  is  good,  amd 
therefore  the  judgment  must  be  affirmed.  On  the  drawing  of  the  bill 
there  was  an  agreement  that  the  canvas  should  be  a  security  in  the 
hands  of  the  drawer,  and  if  sold  the  proceeds  should  be  applied  in 
payment  of  the  bill,  if  not  paid  by  the  defendant  when  due.  The 
drawer  held  the  bill  till  it  was  overdue,  when  he  indorsed  it  without 
value  to  the  plaintiff,  and  afterwards  sold  the  canvas  and  held  the 
proceeds  to  be  applied  to  the  payment  of  the  bill.  The  question  is, 
whether  the  receipt  of  the  money  by  the  drawer  is  a  bar  to  this 
action.  The  plaintiff  took  the  bill  subject  to  the  equities  affecting  it.  ^ 
In  the  hands  of  the  drawer  the  right  to  sue  was  defeasible ;  when  he 
sold  the  canvas  it  was  defeated,  and  the  plaintiff  took  the  bill  subject 
to  that  contingency.  Judgment  affirmed. 
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HOWARD  V.   KIMBALL. 

Supreme  Court,  North  Carolina,  1871. 
[65  N.  C.  175.] 

This  was  a  civil  action  submitted  to  his  Honor,  Judge  Jones,  at 
the  Fall  Term,  1870,  of  Edgecombe  Superioi^  Court,  upon  the  follow- 
ing case  agreed: 

On  the  1st  day  of  January,  1867,  B.  B.  Nicholson  contra,cted  to  sell 
to  J.  W.  Kimball,  the  defendant,  a  tract  of  land  for  which  two  notes 
for  $1,000  each,  payable  on  the  1st  of  January,  1868  and  1869,  with 
interest  from  date,  were  given  in  part  payment.  The  notes  expressed 
on  their  face  to  be  in  payment  "  on  the  Rocky  Swamp  tract  of  land." 
Nicholson  gave  to  Kimball  a  bond  to  make  title  to  ^e  land  upon  the 
payment  of  the  purchase-money.  In  the  spring  of^867,  Nicholson 
purchased  of  one  David  W.  Bullock  a  tract  of  land,  and  in  payment 
of  the  same,  and  for  the  stock  on  it,  indorsed  the  said  notes  in  blank 
and  handed  them  to  Bullock,  he,  Bullock,  at  the  time  being  aware 
that  Nicholson  had  given  bond  to  make  title  to  the  tract  of  land  he 
had  sold  to  the  defendant,  Kimball.  1/ 

Pearson,  C.  J.  1.  Suppose  Nicholson,  the  original  vendor,  had 
kept  the  land,  then  upon  the  facts  agreed,  Kimball,  the  vendor, 
would  have  had  a  clear  equity  to  rescind  the  contract  of  sale,  on 
the  ground  of  a  defect  in  the  title,  to  a  substantial  part  of  the  thing 
sold.  A  purchaser  is  entitled  to  all  that  he  bargains  for,  and  is 
under  no  obligation  to  accept  a  part,  with  warranty  as  to  the  other, 
or  to  accept  compensation,  unless  indeed  the  part,  as  to  which  a 
good  title  cannot  be  made,  does  not  materially  affect  the  value,  and 
it  can  be  seen  that  the  objection  is  not  taken  upon  the  merits,  but 
as  a  pretext  to  get  rid  of  the  bargain. 

2.  As  Nicholson  indorsed  the  notes  in  blank  to  Bullock,  before 
maturity,  there  is  a  presumption  that  he  purchased  without  notice; 
but  this  presumption  may  be  rebutted  by  proof  of  any  fact  that 
should  put  a  man  of  ordinary  prudence  upon  inquiry.  We  think  the 
fact  of  the  notes  not  being  in  the  usual  form  of  promises  to  pay 
money  "  for  value  received,"  but  expressing  on  the  face  that  they 
were  given  for  the  purchase-money  of  the  Rocky  Swamp  tract  of 
land,  was  sufficient  to  put  Bullock  on  inquiry,  and  to  fix  him  with 
notice,  that  the  notes  could  not  be  collected,  unless  a  good  title  be  .■ 
made  to  Kimball.  Cox  v.  Jerman,  6  Ire.  Eq.  526.  In  this  way  sig- 
nificance is  given  to  the  words  referred  to,  otherwise  they  must  be 
treated  as  idle  and  superfluous. 

It  is  said  notice  that  the  notes  were  given  as  the  consideration  of 
the  Rocky  Swamp  tract  of  land , does  not  amount  to  notice  of  a  de- 
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feet  in  the  vendor's  title.  That  may  be  so,  but  it  does  amount  to 
notice  of  the  vendee's  equity,  provided  it  turns  out  that  the  title  is 
defective. 

If  a  vendee  executes  a  plain  note  of  hand,  this  equity  may  be 
defeated  by  a  transfer  of  the  note  before  it  is  due,  but  when  he 
takes  the  precaution  to  set  the  fact  out  in  the  face  of  the  note,  unless 
it  has  the  efEect  of  notice,  the  vendor  may  in  every  instance  defeat 
the  equity  of  the  vendee  by  making  haste  to  dispose  of  the  note,  and 
thus  the  vendee  will  be  deprived  of  an  equity  without  default  on  his 
part. 

The  fact  that  Bullock  took  a  deed  for  the  land  from  Nicholson  in 
trust  to  convey  to  Kimball  on  payment  of  the  purchase-money,  sub- 
stituted Bullock  in  the  place  of  Nicholson,  and  put  him  in  the  rela- 
tion of  vendor  in  respect  to  Kimball.  He  was  to  receive  the  whole 
of  the  purchase-money  and  to  make  title,  according  to  the  original 
contract  of  sale. 

•3.  Such  beina  the  equity  of  the  defendant  as  against  Nicholson 
and  Bullock,  it  ra  so  beyond  all  question  in  regard  to  the  .plaintiff, 
for  he  had  positive  notice  of  the  defect  in  the  title  before  he  pur- 
chased the  notes,  and  he  also  took  a  deed  for  the  land  in  trust  to 
make  title  on  payment  of  the  purchase-money,  and  took  upon  himself 
the  relation  of  vendor  towards  the  defendant. 

We  concur  with  his  Honor,  that  the  plaintiff  was  not  entitled  to 
judgment,  but  the  judgment  rendered  for  the  defendant  is  erroneous 
in  this :  it  discharges  the  defendant  from  the  payment  of  the  purchase- 
money,  but  leaves  the  bond  for  title  in  his  hands,  as  a  cloud  over  the 
title  of  the  plaintiff. 

The  judgment  ought  to  have  been,  that  the  contract  of  sale  be 
rescinded,  and  the  title  bond  and  the  notes  be  cancelled,  so  as 
to  effect  what  would  have  been  done  in  equity  under  the  old  mode 
of  procedure. 

Such  judgment  will  be  entered,  and  each  party  will  pay  his  own 
cost. 

Pes  Cttriam.  Judgment  accordingly.^ 

1  Compare :  Zebley  v.  Sears,  38  la.  507.  —  Ed. 
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TURNER  V.  SMITH. 

Chancery  Division,   1900. 

[1901.    1  Ch.  213.] 

The  object  of  this  action  was  to  establish  the  priority  of  the  plaintiff, 
as  mortgagor,  over  the  defendant  as  tra,nsferee  of  a  mortgage  originally 
made  by  the  plaintiff,  and  to  obtain  a  reconvej'ance  of  the  mortgaged 
property  freed  from  the  incumbrance  claimed  by  the  defendant,  and 
delivery  up  of  the  title-deeds  on  payment  of  the  costs  of  reconveyance. 
The  case  arose  from  the  frauds  of  the  late  Cartmell  Harrison,  a 
solicitor. 

Byrne,  J.,  after  stating. the  facts,  continued:  The  real  question  is, 
•which  of  the  two  innocent  parties,  the  plaintiff  or  defendant,  is  to  suffer 
for  the  frauds  of  Cartmell  Harrison,  the  plaintiff  claiming  that  upon  the 
transfer  to  Cartmell  Harrison  by  Harap  the  mortgage  debt  was  dis- 
charged, and  that  by  taking  a  transfer  without  the  privity  of  the 
mortgagor,  the  transferees,  Messrs.  Smith,  became  bound  by  the  state 
of  account  as  then  existing  between  their  transferor  and  the  mortgagor, 
and  that  therefore  the  defendant  cannot  claim  to  hold  the  property 
as  against  the  plaintiff.  On  the  other  hand,  it  is  contended  that  the 
plaintiff,  by  tier  neglect,  in  not  seeing  that  she  obtained  a  reconveyance 
or  receipt  for  the  mortgage  mone3-,  and  by  not  asking  for  the  deeds, 
put  it  into  the  power  of  Harrison  to  commit  the  fraud,  and  gave  color 
to  the  false  representations  which  were  made  in  the  transfer  to  Messrs. 
Smith  as  to  the  subsistence  of  the  mortgage  debt.  It  is  also  suggested 
that  the  two  transfers  of  October  4  and  5,  1897,  must  be  looked  upon 
as  parts  of  one  transaction,  and  that  the  transfer  to  Harrison  ought 
not  to  be  regarded  as  representing  anything  more  than  part  of  the 
machinery  for  transferring  the  debt  and  security  from  Hamp  to  Messrs. 
Smith,  and  not  as  representing  any  real  transaction.  Up  to  the  date  of 
the  transfer  to  Cartmell  Harrison  the  plaintiflf  admits  tiiat,  as  between 
herself  and  the  subsequent  transferees,  there  was  a  valid  and  subsistincr 
debt  and  mortgage  security,  inasmuch  as  no  part  of  the  debt  had  been 
paid,  although  Harrison,  as  the  plaintiff's  agent,  had  received  the  money 
for  the  express  purpose  and  with  the  obligation  of  paying  off  the  tlien 
mortgage  in  the  year  1893.  The  effect  in  law  of  taking  a  transfer  of 
a  mortgage  without  the  privity  of  the  mortgagor  has  been  so  recently 
summed  up  by  Cozens- Hardy',  J.,  in  the  case  of  Dixon  v.  Winch,  [1900] 
1  Ch.  736,  that  I  cannot  do  better  than  adopt  his  words,  which  are  to  be 
found  at  p.  742  of  the  report :  "  It  is  well  settled  that  where  a  mortgage 
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is  transferred  without  the  privity  of  the  mortgagor  the  transferee  takes 
subject  to  the  state  of  account  between  the  mortgagor  and  mortgagee  at 
the  date  of  the  transfer  :  Matthews  v.  Wallwyn,  4  Ves.  118.  And  it  is 
also  well  settled  that  payments  of  interest  or  payments  on  account  of 
principal  made  by  the  mortgagor  to  the  mortgagee  after,  but  without 
notice  of,  a  transfer  must,  in  the  absence  of  collusion,  be  allowed  to  the 
mortgagor  as  against  the  transferee :  Williams  v.  Sorrell,  4  Ves.  389. 
This  doctrine  has  been  extended  to  the  case  where  the  whole  mortgage 
debt  is,  under  similar  circumstances,  paid  off :  see  Norrish  v.  Marshall, 
5  Madd.  475,  and  In  re  Lord  Southampton's  Estate,  16  Ch.  D.  178."  I 
need  not  refer  to  the  expression  of  opinion  which  follows  because  the 
learned  judge  recognizes  the  law  as  stated,  nor  need  I  go  further  into  the 
decision  in  that  case  either  in  the  court  of  first  instance  or  in  the  court 
of  appeal,  as  it  turned  on  very  special  facts  which  differ  from  those  in  the 
present  case.  Starting  with  the  statement  of  the  law  as  above,  it  appears 
to  me  that,  assuming  the  transfer  to  Harrison  to  have  operated  as  an 
assignment  and  conveyance  to  him  in  his  personal  capacity,  and  not  in 
the  capacity  of  trustee  for  Smitli,  the  result  must  follow  that  the  mort- 
gage debt  immediately-  became  discharged,  and  that  he  held  the  property 
as  trustee  for  the  plaintiff,  the  principle  being  as  stated  by  Sir  John  Leach 
in  Norrish  v.  Marshall,  5  Madd.  481 :  "That  as  against  an  assignee  with- 
out notice  "  (meaning  without  notice  to  the  mortgagor)  "  the  mortgagor 
has  the  same  rights  as  he  has  against  the  mortgagee,  and  whatever  he 
can  claim  in  the  way  of  set-off,  or  mutual  credit,  as  against  the  mort- 
gagee, he  can  claim  equally'  against  the  assignee."  There  is  no  evidence 
that  Harrison  had  agreed  to  invest  Smith's  mone^'  in  a  particular  mort- 
gage, and,  although  it  is  not  very  easy  to  understand  why  Harrison  took 
the  transfer  to  himself  only  to  transfer  it  on  the  following  daj',  the  fact 
remains  that  he  did  take  a  transfer  to  himself,  and  it  may  be  that,  being 
uncertain  whether  he  should  get  the  money  from  Smith,  he  obtained  the 
transfer  to  himself  before  receiving  the  cheque.  He  certainlj-  did  so 
before  the  cheque  was  credited  to  him.  The  money  paid  by  Harrison 
to  Negus  was  paid  by  cheque  drawn  on  the  account  of  the  firm  of 
Ingram,  Harrison,  &  Ingram  at  Messrs.  Hoare's  by  cheque  debitfed  to 
the  firm  on  October  5  ;  and  I  am  unable  to  hold  that  at  the  time  of  the 
transfer  to  himself  he  had  constituted  himself  a  trustee  of  this  particular 
security  for  the  Messrs.  Smith ;  and  I  think,  therefore,  that  the  latter, 
having  taken  the  transfer  from  Harrison  without  the  privity  of  the 
mortgagor,  the  defendant  can  only  hold  it  against  the  latter  subject  to 
the  state  of  account  between  Harrison  and  the  mortgagor.  As  between 
Harrison  and  the  mortgagor,  the  mortgage  debt  was  non-existent.  It 
appears  to  me  that  the  mortgagor  never  lost  her  right  to  redeem,  and 
that  directly  her  agent,  who  had  received  the  amount  to  pay  off  the 
mortgage,  became  himself  the  transferee  of  the  mortgage,  the  debt  was 
extinguished,  and  no  transferee  from  him  could  treat  the  debt  as  a 
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subsisting  charge  upon  the  property.     In  the  result,  I  thiuk  the  plain- 
tiff is  entitled  to  succeed  and  to  have  a  reconveyance. 


KERNOHAN  v.   MANSS. 

Supreme  Court,  Ohio,  1895. 

[53  Ohio  St.  118.] 

Ekeok  to  the  Circuit  Court  of  Hamilton  county. 

The  action  below  was  a  proceeding  in  the  probate  court  of  Hamilton 
county  for  the  sale  of  lands  of  Gano  Martin,  deceased,  to  pay  debts,  in 
which  the  plaintiff  in  error  and  the  defendants  in  error  were  cross- 
petitioners,  each  claiming  to  hold  a  lien  prior  to  that  of  the  other  upon 
the  lands  in  question.  That  court  found  in  favor  of  John  and  Louis 
Manss,  from  which  Kernohan  appealed. 

Speak,  J.  The  question  presented  by  the  record  is  whether,  both 
parties  acting  in  good  faith,  one  who  obtains  title  to  a  mortgage  given 
to  secure  several  notes  to  several  persons,  by  assignment  for  value  by 
one  of  the  mortgagees  with  delivery  of  the  same  and  a  forged  copy  of 
one  of  several  notes  secured  thereby,  indorsed  by  the  payee  who  was 
then  the  owner  of  the  genuine  note,  obtains  a  lien  for  money  thus 
advanced  on  the  faith  of  the  security,  in  preference  to  the  bona  fide 
indorsee  for  value  of  the  genuine  note  obtained  afterwards,  both  trans- 
actions occurring  before  the  maturity  of  the  note  ? 

It  seems  to  us  that  the  question  will  be  solved  by  the  application  of 
simple  and  well  established  principles.  The  concession  that  each  party 
acted  in-^ntire^ood  faith  removes  any  necessity  for  considering  equi- 
ties, and  leaves  ihe  case  to  be  determined  on  purelj^  legal  grounds. 

The  following  pn«)ositions  we  consider  are  settled  in  Ohio : 

1.  Where  a  promissory  note  is  secured  by  mortgage,  the  note,  not 
the  mortgage,  represents  the  debt.  The  mortgage  is,  therefore,  a  mere 
incident,  and  an  assignment  of  such  incident  will  not,  in  law,  carry  with 
it  a  transfer  of  the  debt ;  on  the  other  hand  a  transfer  of  the  note  by 
he  owner  so  as  to  vest  legal  title  in  the  indorsee  will  carry  with  it 
equitable  ownership  of  the  mortgage.  And  so,  if  the  debt  be  evidenced 
eral  promissory  notes,  the  legal  transfer  of  a  portion  of  the  notes 
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carries  with  it  such  proportional  interest  in  the  security  as  the  notes 
transferred  bear  to  the  whole.  Harkrader  v.  Leiby,  4  Ohio  St.  602 ; 
Ex'rs  of  Swartz  v.  Leist,  13  Ohio  St.  419  ;  Fithian  v.  Corwin,  17  Ohio 
St.  118;  Allen  v.  Banli,  23  Ohio  St.  97;  Holmes  v.  Gardner,  50  Ohio 
St.  167. 

2.  Being  but  an  incident  of  the  debt,  the  mortgage  remains,  until 
foreclosure  or  possession  taken,  in  the  nature  of  a  chose  in  action. 
Where  given  to  secure  notes  it  has  no  determinate  value  apart  from  the 
notes,  and,  as  distinct  from  them,  is  not  a  fit  subject  of  assignment. 
And  wliere  the  notes  are  legally  transferred,  the  mortgagee,  and  all 
claiming  under  him,  will  hold  the  mortgaged  property  in  trust  for  the 
bolder  of  the  notes.  Jordon  v.  Chenej',  74  Me.  359  ;  Jones  on  Mort- 
gages, 818;  Pomeroy's  Eq.  Jur.,  section  1210. 

3.  All  notes  paj'able  to  anj'  person  or  order  are  negotiable  by  in- 
dorsement thereon,  so  as  absolutely  to  transfer  and  vest  the  property 
thereof  in  each  and  every  indorsee  or  holder  successivel3\  Such 
indorsee,  or  bolder,  may,  in  his  own  name,  institute  and  maintain  an 
action  thereon  against  the  maker.  Sections  3171  and  3172,  Revised^ 
Statutes. 

4.  A  holder  of  negotiable  paper  who  takes  it  before  maturity  for  a 
valuable  consideration,  in  the  usual  course  of  trade,  without  knowledge 
of  facts  which  impeach  its  validity,  holds  it  by  a  good  title.  To  defeat 
a  recovery  it  is  not  suflScient  to  show  that  he  took  it  under  circumstances 
which  ought  to  excite  suspicion  in  the  mind  of  a  prudent  man.  To  have 
that  effect,  it  must  be  shown  that  he  took  the  paper  under  circumstances 
showing  bad  faith  or  want  of  honesty  on  his  part.  Nor  does  the  note 
lose  its  commercial  character  when  secured  by  mortgage.  Johnson  v. 
Way,  27  Ohio  St.  374 ;"  Kitchen  v.  Loudenback,  48  Ohio  St.  177. 

Applying  these  rules  to  the  facts,  the  following  conclusions  seem  to 
result,  viz.  : 

Kernohan,  by  the  assignment  of  the  mortgage,  took  the  legal  title  to 
it  so  far  as  the  same  was  owned  by  MoGill,  and  an  equitable  right  in 
the  $7,602.72  note.  He  did  not  take,  nor  did  McGill  intend  to  transfer 
to  him,  any  legal  title  to  the  note,  for  McGill  kept,  and  intended  to 
keep  that  in  his  own  possession,  unindorsed,  and  subject  to  his  con- 
tinued control.  Such  rights  as  Kernohan  took  he  might  assert  as  against 
McGill,  but  John  and  Louis  Manss  alone  can  recover  on  the  note.  They, 
by  their  purchase  and  the  indorsement  to  them  by  McGill,  took  a  full 
title  to  it  as  against  the  world,  together  with  the  equitable  title  to  the 
mortgage  in  whosesoever  hands  it  might  be.  The  one  has  the  legal 
title  to  the  incident,  with  an  equitable  right  in  the  debt;  the  other  the 
legal  title  to  the  debt,  together  with  an  equitable  title  to  the  incident. 
As  both  cannot  have  precedence,  the  weaker  must  give  way  to  the 
stronger.    The  legal  title  to  the  incident  must  be  subordinated  to  that 
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which  is  superior,  viz.,  the  legal  title  to  the  debt,  although  the  holder 
of  the  incident  acquired  his  right  first.  John  and  Louis  Manss  were, 
therefore,  entitled  to  the  proceeds  of  the  mortgaged  lands. 

The  case  of  Kernohan  v.  Durham,  48  Ohio  St.  1,  is  relied  upon  by 
plaintiff  in  error.  We  think  it  does  not  support  his  contention.  In  that 
case  Coddington  took  by  indorsement  the  genuine  note  after  due. 
Kernohan  took  an  assignment  of  the  mortgage,  which  assignment  also 
purported  to  transfer  the  note.  This  was  not  only  before  the  transfer 
of  the  note  to  Coddington,  but  before  the  note  was  due.  The  holding 
is,  that,  as  between  Kernohan  and  McGill  (the  payee),  the  former  took 
an  equitable  title  to  the  genuine  note,  and  hence,  as  Coddington's  title 
was  acquired  after  the  note  had  been  dishonored,  he  could  take  no  better 
right  than  his  indorser  had.  The  note  being  past  due,  he  was  put  upon 
inquiry',  and  was  chargeable  with  whatever  knowledge  due  inquiry  would 
have  elicited.  The  vital  difference  between  the  position  of  the  holder 
of  the  note  in  that  case  and  in  this  is,  that,  while  Coddington  took  his 
title  after  due  and  hence  was  charged  with  all  infirmities,  John  and 
Louis  Manss  being  indorsees  and  purchasers  for  value  in  the  ordinary 
course  of  trade,  before  due,  took  good  title  as  against  the  world. 

Judgments  affirmed^ 

1  Compare  Kernohan  v.  Durham,  48  Oh.  St.  1.  —  Ed. 
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Supreme  Court,  Massachusetts,  1877. 

[123  Mass.  58.] 

Bill  in  Equity  by  Nathan  Morris  and  the  Tremont  National  Bank 
of  Boston  against  Josiah  Bacon,  for  the  assignment  to  the  bank  of  a 
mortgage  made  by  Morris  to  Abraham  Jackson.  Hearing  upon  the 
pleadings  and  proofs  before  Devens,  J.,  who  made  a  decree  for  the 
bank,  from  which  the  defendant  appealed.  The  facts  appear  in 
the  opinion. 

Lord,  J.  On  April  1,  1870,  the  plaintiff  Morris  made  a  promissory 
note  for  the  sum  of  |4,000,  payable  to  the  order  of  Abraham  Jackson 
in  five  years  from  that  date,  and  executed  a  mortgage  at  the  same  time 
of  certain  land  in  Boston  to  Jackson,  to  secure  the  payment  of  the  note, 
and  delivered  both  note  and  mortgage  to  Jackson,  who  caused  the 
mortgage  to  be  recorded  on  April  5,  1870.  On  or  about  October  21, 
1872,  Jackson  indorsed  the  note  to  tlie  Tremont  National  Bank  as 
collateral  security  for  a  loan  to  a  larger  amount,  made  at  that  time  by 
the  bank  to  him,  stating  at  the  time  that  the  note,  which  upon  its  face 
purported  to  be  secured  by  mortgage,  carried  the  mortgage  with  it. 

This  was  the  condition  of  the  title  to  the  note  and  mortgage  on  or 
about  March  2,  1875.  The  plaintiff  bank  was  owner  of  the  note,  and 
Jackson  had  the  legal  title  to  the  mortgage  in  trust  for  the  bank.  On 
that  day  Jackson  undertook  to  sell  the  note,  with  its  security,  to  the 
defendant.  He  had,  however,  neither  the  title  nor  the  possession  of 
the  note,  nor  any  authority  to  sell  the  same.  He  could  therefore  con- 
vey no  title  to  it.  In  order  to  seem  to  have  a  title  which  he  could  con- 
vej',  he  fraudulently  substituted  another  note  for  the  note  which  the 
mortgage  was  made  to  secure.  This  fraudulent  substitution  could  give 
no  right  against  the  maker  or  the  owner  of  the  note.  Neither  Jackson 
nor  the  defendant  could  by  any  act,  in  the  absence-  of  the  plaintiffs, 
convert  the  mortgage  into  a  security  for  any  other  than  the  note  which 
it  was  made  to  secure.  Jackson  fraudulently  attempted  to  apply  the 
mortgage  to  a  note  which  it  was  not  given  to  secure.  Neither  of  the 
plaintiffs  did  anything,  or  allowed  anything  to  be  done,  in  furtherance 
of  the  fraud.  If  the  plaintiff  Morris  had  paid  the  note  between  1870 
and  1875,  leaving  the  mortgage  still  in  the  hands  of  Jackson  undis- 
charged, no  one  would  contend  that  Jackson  could  by  anj'  mode  have 
made  the  mortgaged  property  liable  to  a  new  debt.  No  person  could 
derive  from  Jackson  any  title  under  that  mortgage,  except  a  title  as 
collateral  security  for  the  debt.  If  the  debt  itself  was  not  in  existence, 
the  assignee  could  take  under  any  circumstances,  at  most,  only  a  naked 
legal  title  to  the  mortgage ;  if  the  debt  existed,  and  was  not  transferred 
to  the  mortgagee,  the  mortgage  would  be  held  only  in  trust  for  that 
debt,  not  for  a  different  debt.    That  the  debt  is  the  principal  and  the 
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mortgage  an  incident,  is  a  rule  too  familiar  to  require  citations  in  sup- 
port of  it. 

Assuming,  for  the  sake  of  argument,  tliat  the  note  held  by  the  de- 
fendant is  a  genuine  note,  the  case  finds  that  it  is  not  the  note  which 
the  mortgage  was  given  to  secure ;  and  the  plaintiff  Moii'is  has  never 
created  a  lien  upon  his  estate  in  favor  of  that  debt,  and  it  cannot  be 
contended  that  Jackson  could  bj'  any  act  of  his  create  such  a  lien.  If 
the  holder  of  the  true  note  had  in  fact  consented  that  the  mortgage  might 
be  assigned  to  the  defendant  as  collateral  security  for  another  note  of 
the  same  tenor  and  date,  that  could  not  have  made  it  so.  Whether  in 
equity  it  might  have  operated  as  a  conveyance  of  the  true  debt  to  the 
defendant  we  need  not  decide,  for  there  is  no  claim  or  pretence  that 
such  holder  did  thus  consent.  There  was  simply  neglect  on  the  part 
of  the  plaintiff  bank  to  take  an  assignment  of  the  mortgage.  The  ut- 
most hazard  which  the  holder  took  was  that  Jackson  might  discharge 
the  mortgage,  in  which  case  the  note  would  still  be  a  valid  security  ;  or 
Jackson  might  pass  the  legal  title  to  another,  who  in  law  would  become 
the  trustee  of  the  owner  of  the  note. 

This  case  is  quite  distinguishable  from  Blunt  t;.  Norris,  ante,  55.  In 
that  case  the  plaintiff  acquired  no  rights  beyond  those  of  Samuel  S. 
Jackson,  who  never  owned  the  note,  and  who  passed  it,  without  in- 
dorsement, against  the' rights  of  the  maker,  so  that  there  was  no  debt 
of  the  maker  to  which  the  mortgage  could  be  incident.  In  this  case 
Abraham  Jackson  was  the  bona  fide  owner  of  the  note  and  the  mort- 
gage security,  and  transferred  the  note  by  indorsement  before  maturitj-, 
with  the  assurance  that  it  was  secured  by  mortgage. 

Decree  affirmed. 
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Supreme  Codbt,  Alabama,  1839. 

[9  PmltT,  547.] 

Oemond,  J.  This  was  a  case  agreed.  The  material  facts  are,  that 
one  George  W.  Sinclair,  being  indebted  to  one  Thomas  E.  Boiling,  in 
the  sum  of  eight  thousand  dollars,  executed  four  several  promissory 
notes,  for  two  thousand  dollars  each,  payable  at  three,  six,  nine  and 
twelve  months  after  date ;  and  to  secure  their  payment,  conveyed  to 
Abner  S.  Lipscomb,  certain  personal  property,  in  trust,  to  secure  to 
Boiling  the  payment  of  the  said  promissory  notes. 
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The  first  of  said  notes  was  paid :  the  second  note  was  by  Boiling  in- 
dorsed to  one  Fearn,  for  a  valuable  consideration,  who  indorsed  it  to 
the  defendant  in  error;  and  afterwards,  the  remaining  two  notes  were 
by  Boiling  transferred  to  the  plaintiff  in  error,  between  whom  and 
Boiling,  an  instrument  was  then  executed,  by  which  all  the  interest  of 
Boiling  in  the  trust,  and  executed  to  secure  the  payment  of  the  said 
notes,  was  transferred  to  the  plaintiff  in  error. 

The  trustee  sold  the  property  conveyed  by  the  deed  of  trust,  for 
twelve  hundred  dollars,  and  paid  over  the  money  to  the  plaintiff  in 
error. 

The  court  below  determined  that  Bloodgood,  the  assignor  of  the 
second  note,  was  entitled  to  the  fund ;  and  of  that  opinion  is  this  court. 
By  the  express  stipulation  of  the  deed  of  trust,  the  property  conveyed 
by  the  deed  of  trust,  was  liable  to  be  sold  for  the  payment  of  the  notes, 
as  they  severally  fell  due.  There  was,  therefore,  a  priority  of  right  to 
the  avails  of  the  property  in  the  holder  of  the  notes  due  at  three 
months  after  date,  over  the  plaintiff,  whose  notes  did  not  fall  due  until 
nine  and  twelve  months.  This  is  conclusively  shown  by  the  fact,  that 
on  default  of  payment,  the  property  might  have  been  advertised  and 
sold  under  the  deed,  before  the  other  notes  were  due :  this  clearly 
establishes  the  prior  right  of  the  defendant  in  error ;  and  this  right, 
which  existed  against  Boiling,  he  could  not  defeat  by  the  transfer  to 
the  plaintiff  in  error,  who  can  be  in  no  better  condition  than  Boiling. 
There  is  no  fraud  alleged  against  the  defendant  in  error,  and  the  deed 
of  trust,  which  recited  that  other  notes  were  in  existence,  for  which  the 
property  was  bound,  was  sufficient  notice,  at  least,  to  put  the  plaintiff 
on  inquiry. 

The  precise  question  here  decided,  was  thus  determined  in  the  case 
of  Gwathmeys  v.  Eagland,  1  Randolph,  466 ;  see  also  1  Hopkins' 
Chancery  Rep.  569,  and  5  Johnson's  Chan.  241,  Clover  r.  Dickinson. 

Z,et  the  judgment  be  affirmed? 

1  Accord:  Wilson  v.  Hay^Bod,  .6  Ma.  171 ;  Kpester  v.  Burke,  81  JU/SsB;  Doas 
V.  Ditmars,  70  Ind.  451 ;  WallJer  v.  athrieber,  4lAa.  529 ;  Richardsoi^McKim,  20 
Kaus.  346  ;  MitchalKt).  Ladj/y,  36  m.  52tj/And*^n  v.  S Wp,  44  Oh.  Bt.  260 ;  Wood 
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[lA    PENZEL  V.  BROOKMIRE. 
'     Supreme  Court,  Arkansas,  1888. 
[51  Ark.  105.] 

Battle,  J.  On  the  16th  of  March,  1885,  James  Quigel  executed  to 
West  Brothers  three  promissory  notes,  one  for  $150  due  on  the  16th 
of  June,  1885,  one  for  $125  due  on  the  16th  of  August,  1885,  and 
the  other  for  $116  due  on  the  16th  of  November,  1885,  and  at  the 
same  time  executed  a  mortgage  to  secure  their  paj-ment.  On  the 
I7th  of  March,  1885,  West  Brothers  transferred  the  note  for  $150  to 
Charles  F.  Penzel,  and  thereafter  transferred  the  one  for  $125  to 
H.  Friedlander  &  Son,  as  collateral  to  secure  a  debt,  and  the  one  for 
$116  to  Brookmire,  Rankin  &  Scudder.  After  the  maturity  of  the 
first  two  notes,  Penzel  took  possession  of  a  part  of  the  mortgaged 
property,  and  sold  the  same,  with  the  -consent  of  all  parties  concerned, 
at  private  sale,  for  $216  on  a  credit,  of  which  $50  have  been  collected. 

The  mortgage  contained  no  stipulation  as  to  the  order  in  which 
the  notes  should  be  paid.  It  is  not  alleged  in  the  pleadings,  and  was 
not  claimed  in  the  court  below,  and  is  not  insisted  on  here,  that  there 
was  any  agreement  between  the  mortgagees  and  any  one  of  their 
assignees  as  to  the  order  of  precedence  each  note  should  take,  or 
that  there  was  any  special  equities  rising  out  of  the  assignments. 
There  Is  no  issue  of  that  kind  in  the  case.  Appellants  insist  that 
Penzel  should  be  first  paid  out  of  the  property  mortgaged,  because 
he  is  the  holder  of  the  note  first  falling  due  and  first  assigned ;  and 
appellees  insist  that  the  proceeds  should  be  paid  ratably  upon  the 
notes,  without  regard  to  the  order  in  which  they  fell  due  or  were 
assigned.  The  only  question  here  is,  which  of  these  contentions 
is  correct? 

In  the  absence  of  such  a  stipulation  or  agreement,  or  special 
equities^iie  authorities  are  not  agreed  as  to  how  the  proceeds  of  the 
sale  of  prbpferty,  mortgaged  to  secure  the  payment  of  several  notes 
and  sold  under  the  mortgage,  shall  be  appropriated,  when  the  notes 
secured  mature  at  different  times,  have  been  assigned  to  different 
persons,  and  the  proceeds  are  not  suflBcient  to  pay  all  of  them.  One 
class  holds  that  the  notes  shall  be  paid  in  the  order  of  their  assign- 
ment. Another,  that  the  notes  should  take  precedence  in  the  order  of 
their  maturity.  And  a  third  class,  that  the  proceeds  should  be  applied 
pro  rata  in  part  payment  of  the  several  notes,  irrespective  of  their 
dates  of  maturity  or  assignment. 

The  authorities  which  hold  that  the  notes  should  be  paid  in  the 
order  in  which  they^were  assigned,  do  so  upon  the  ground  that  the 
debt  secured  was  the  principal  and  the  mortgage  an  accessory,  and 
that  the  transfer  of  a  part  of  the  debt  carried  with  it  the  assignment 
of  80  much  of  thp  lien  created  by  the  mortgage  as  is  necessary  to  pay 
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the  part  assigned,  as  effectually  as  it  existed  in  the  mortgage;  and 
that  no  second  assignment  can  divest  the  first  assignee  of  his  lien 
and  preference. 

The  courts  adhering  to  the  doctrine  that  the  notes  should  be  paid 
in  the  order  of  their  maturitj',  say  that  the  debt  is  the  principal  thing 
and  the  mortgage  to  secure  it  is  only  an  incident ;  that  the  assign- 
ment of  the  debt  passes  the  mortgage  without  being  referred  to  in 
the  assignment;  that  "the  assignee  of  the  debt  takes  the  security 
by  the  assignment,  in  the  same  condition  and  to  the  same  extent  it 
was  held  by  the  payee  at  the  time  of  the  assignment,  as  security  for 
the  debt  assigned,  and  succeeds  under  it  to  all  the  rights  of  the 
assignor ; "  that  the  assignor,  the  payee,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  had  the  right  to  foreclose  the  mortgage  when 
default  should  be  made  in  the  payment  of  the  notes  first  falling  due, 
and  as  each  one  should  fall  due,  and  satisfy  them  out  of  the  proceeds 
in  the  order  of  their  maturitj',  so  far  as  the  proceeds  would  extend, 
although  there  should  not  be  enough  to  pay  all;  and  that,  therefore,' 
inasmuch  as  the  assignee,  by  the  assignment  of  any  one  of  the  notes, 
succeeded  to  the  rights  which  his  assignor  had,  he  has  the  right,  in 
the  event  there  is  not  enough  to  pay  all,  to  be  paid  out  of  the  mort- 
gaged property  so  far  as  it  will  extend,  according  to  the  order  in  which 
his  note  stands  in  the  line  of  maturitj'  with  the  others  secured  by  the 
mortgage;  and  that  "  the  different  instalments  in  a  mortgage,  when 
secured  by  corresponding  notes,  may  be  regarded  as  so  manj-  succes- 
sive mortgages,  each  having  priority  according  to  its  time  of  becoming 
payable." 

The  reasons  assigned  for  the  two  doctrines  first  mentioned  are  not 
convincing.  While  the  notes  were  in  the  hands  of  the  mortgagee  there 
could  be  no  priority  of  liens.  He  was  not  bound  to  foreclose  when 
default  was  made  in  the  payment  of  the  note  first  falling  due.  He 
could  have  waited  until  all  became  due,  and  then,  if  the  mortgage 
empowered  him  to  sell  when  default  should  be  made  in  the  payment 
of  any  one  of  the  notes,  have  sold  the  property  and  appropriated  the 
proceeds  of  the  sale,  if  the  mortgage  did  not  forbid,  to  the  payment 
of  any  of  the  notes,  if  there  were  not  more  than  enough  for  that 
purpose.  If  he  appropriated  the  proceeds  to  the  paj'ment  of  the  note 
first  falling  due,  it  thereby  attained  a  preference,  through  the  act 
of  the  mortgagee,  and  so  might  have  the  second  or  last  in  the  same 
manner.  The  mortgagee  being  the  owner  of  all  the  notes,  unre- 
stricted by  the  mortgage,  can  give  the  preference  in  the  appropria- 
tion of  the  proceeds  to  either  of  them  by  virtue  of  his  ownership  and 
control  over  the  entire  mortgage  debt ;  and  the  question  of  preference 
or  right  to  priority  in  payment  out  of  the  proceeds  can  only  arise 
when  there  is  a  diversity  in  the  ownership  of  the  debt  secured. 
Hence,  the  assignment  of  one  of  the  notes  could  not,  ipso  facto, 
carry  with  it  the  right  to  be  paid  in  preference  to  the  other  notes, 
because  the  mortgagee  had  the  right  to  appropriate  the  proceeds  of 
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the  sale  of  the  property  mortgaged  to  its  payment ;  for  the  condition 
on  which  the  mortgagee  could  have  exercised  the  power,  does  not 
exist  in  the  case  of  the  assignee  of  one  of  the  notes ;  and  for  the 
same  reason  it  follows  that  the  assignee  of  the  note  first  falling  due 
is  not  entitled  to  preference,  because  the  mortgagee  could  have  given 
preference  in  the  appropriation  of  payments  when  h^  owned  all  the 
notes. 

The  comparison  of  a  mortgage  given  to  secure  several  notes  to 
successive  mortgages  given  to  secure  each  one  of  them  does  not  sup- 
port the  doctrine  it  is  made  to  prove.  To  make  the  cases  analogous, 
the  mortgages  to  secure  each  note  must  bear  the  same  date,  and  be 
executed,  delivered,  and  filed  for  record,  and  recorded,  at  the  same 
time,  and  the  property  mortgaged  must  be  the  same.  In  the  latter 
case  the  mortgages  would  be  concurrent ;  neither  one  would  have 
preference  over  the  others,  and  all  would  have  equal  claims  to  be 
paid  ratably  out  of  the  property  mortgaged.  If  one  should  be 
transferred  to  a  third  party  it  would  not  thereby-  become  paramount 
to  the  others,  but  all  would  stand  on  an  equality'.  Hence  the  com- 
parison does  not  sustain  the  doctrine  that  the  notes,  while  in  the  hands 
of  different  persons,  are  entitled  to  priority  of  payment  according  to 
the  order  in  which  they  mature. 

We  do  not  think  that  either  of  the  doctrines  laid  down  by  the  two 
classes  of  decisions  first  mentioned  is  sustained  by  reason  or  equity. 
The  notes  are  secured  by  one  mortgage,  executed  for  the  equal  bene- 
fit of  all.  It  does  not  provide  that  one  note  shall  be  preferred  to 
the  others,  but  secures  all  equally  or  pro  rata.  The  legal  title  to  the 
property  mortgaged  is  conveyed  and  held  for  the  benefit  of  all.  The 
rights  and  interests  acquired  in  the  property  begin  with  the  date  of 
the  mortgage,  and  not  from  the  maturity  or  assignment  of  the  notes, 
or  the  time  when  the  cause  of  action  arises.  There  can  be  no  priority 
of  rights  in  favor  of  one  against  the  others,  as  the  mortgage  is  one. 
The  simple  assignment  of  the  notes-does  not  change  the  mortgage  and 
make  it  any  less  security  for  any  of  the  notes  than  it  was  before  the 
assignment.  The  mortgage  security,  in  following  the  transfer  of  the 
notes  as  an  incident,  does  not  pass  by  the  assignment  anj-  farther  than 
it  was  an  incident  at  the  time  the  transfer  was  made.  The  holders  of 
the  notes,  therefore,  stand  cequilejure,  and  consequently  are  entitled 
to  participate  ratably  in  the  fund  derived  from  the  security,  if  there  be 
not  enough  to  pay  all. 

The  decree  is  affirmed.^ 

1  Accord :  Grattan  v.  Wiggins,  23  Cal.  16;  Laplace  v.  Laplace,  43  La,  Ann.  284; 
Dixon  V.  Clajrville,  44  Md.  573 ;  Jennings  v.  Moore,  83  Mich.  231 ;  Pugh  v.  Holt, 
27  Miss.  461 ;  State  Bank  v.  Matthews,  4,5  Neb.  430;  Swatz  v.  Leist,  13  Oh.  St,  419; 
Perry's  Appeal,  22  Pa.  St.  43;  Gordon  v.  Hazzard,  32  S.  C.  351;  Bartlett  v.  Wade, 
66  Vt.  629.— Ed. 
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Section  II. — Bt  Mortgagor. 


TWEDDELL    v.  TWEDDELL. 
Chancery,  1787. 
[2  Bto.  C.  C.  152.] 

At  the  close  of  the  argument,  his  Lordship  expressed  himself  to  this 
effect : 

This  appears  to  be  the  common  case,  where  a  man  buys  an  equity  of 
redemption.  The  question  is,  whether  he  becomes  personally  liable  to 
the  mortgagee.  TJiCLbuyer  takes  it  subject  to  the  charge ;  but_jhe 
^debt,  as  to  him,  is  a  real.not-A  personaL-debt.  His  cpntract  with  the 
mortgagor  is  only  that  the  debt  shall  not  fall  upon  him  ^  it  is  a  mere 
contract  of  indemnity,  and  he  would  be  bound,  without  any  specific 
contract,  to  indemnify  him,  as  long  as  he  can  pay  the  money. 

His  Lordship  affirmed  the  former  order,  allowing  the  demurrer.* 


BURR  V.   BEERS. 
Court  op  Appeals,  New  York,  1861. 

^1  /j  [24  N.  Y.  178.] 

„   Appeal  from  a  judgment  of  the  Supreme  Court.    The  action  was 
/•brought  to  recover  the  amount  of  two  morJtgages-^xeeuted,  with  his 
^  bonds,  by  E.  F.  Bullard  to  John  Cramer,  committee  of  the  estate  of 
.  Charles  Burr  (the  plaintiff's  intestate),  for  $l,000'and  $2,000  respec- 
tively.   After  giving  the  mortgages^  which  covered, several  parcels  of 
glands,,  Bullard_conyeyed  both  ^parcels  to  the  defendants  by  a  deed  con- 
taining a  recital, and  covenant  in  the  following  words:     "Subject  to 
"■  two  mortgages  held  by  John  Cramer,   committee,  of   the    estate    of 
Charles  Burr,   bearing  date,   &c.   [describing  the  mortgages],   which 
mortgages  are  deemed  and  taken  as  a  part  of  the  consideration  of 
this  convej'ance,  and  which  the  party  of  the  second  part  hereby  as- 
sumes to  pay."     Charles   Burr  was  restored  to  the   possession   and 
.-control  of  iis  estate,  by  an  order  of  the  Supreme  Court ;  and  he'prbs'e- 
cuted  this  suit  to  judgment,  but  died  pending  this  appeal,  when  the 
action  was  continued  in  the  name  of  the  plaintiff  as  his  administratrix. 
The  plaintiff  on  the  trial  proved  the  actual  delivery  of  the  deed  by 

1  Compare :  Re  ErringtOD,  1 894  1  Q.  B.  1 1  ;  Barry  v.  Harding,  1  Jones  &  Lat.  475 ; 
Adoris  v.  Hicks,  21  Ont.  95;  Eice  v.  Saunders,  152  STass.  108. —  Ed. 


BUKR  V.   BEERS.  365 

Billiard,  to  the  defendant.  The  defendant  objected  that  there  was  no 
privitj-  of  contract  between  him  and  the  plaintiff ;  but  the  justice  (be- 
fore whom  the  case  was  tried  without  a  jury)  held  otherwise.  Judg- 
ment was  given  for  the  plaintiff  for  the  amount  of  the  mortgages, 
which  was  affirmed  at  a  general  term  when  the  defendant  appealed 
to  this  court. 

Dento,  J.  If  the  plaintiff  had  sought  to  foreclose  the  mortgages  in 
question,  and  to  charge  the  defendant  with  the  deficiencj-  which  might 
remain  after  applj'ing  the  proceeds  of  the  sale,  and  had  made  both  the 
mortgagor  and  the  present  defendant  parties,  the  authorities  would  be 
abundant  to  sustain  the  action  in  both  aspects.  Curtis  v.  T3-ler, 
9  Paige,  432  ;  Halsey  v.  Reed,  id.  446  ;  March  v.  Pike,  10  Paige,  595  ; 
Blyerv.  MonhoUand,  2  Sandf  Ch.  R.  478  ;  King  v.  Whitely,  10  Paige, 
465;  Trotter  v.  Hughes,  2  Kern.  74;  Vail  v.  Foster,  4  Comst.  312; 
Belmont  v.  Coman,  22  N.  Y.  438.  B«t  I  do  not  understand  that  the 
right  to  a  personal  judgment  for  the  deficiencj'  is  based  upon  the  notion 
of  a  direct^contract  between  the  grantee  of  the  equity  of  redemption- 

,  and  the  holder  of  the  mortgage.  The  cases  proceed  upon  the  principle, 
that  the  undertaking  of  the  grantee  to  pay  off  the  encumbrance  is  a 
collateral  security  acquired  by  the  mortgagor,  which  enures  by  an  equit- 
able subrogation  to  the  benefit  of  the  mortgagee.  Then  the  statute 
relating  to  foreclosures  provides,  that  if  the  mortgage  debt  be  secured 

-  by  the  obligation  or  other  evidence  of  debt  executed  bj'  any  other  per- 
son besides  the  mortgagor,  such  person  may  be  made  a  defendant,  and 
may  be  decreed  to  pay  the  deficiency.  2  R.  S.  p.  191,  §  154.  Chan- 
cellor Walworth  puts  the  right  to  a  personal  judgment  in  such  a  case 
upon  the  equity  of  this  statute  (9  Paige,  432)  ;  and  Vice  Chancellor 
Sanford  expressly  saj's  that  the  obligation  is  not  enforced  as  being 
made  by  the  grantee  of  the  equity  of  redemption  under  such  a  deed,  to 
the  mortgagee,  but  as  a  promise  by  the  former  to  the  mortgagor,  to  pay 
him  the  amount  of  the  mortgage,  bj'  paying  it  to  the  mortgagee  in 
payment  of  his  debt,  which  promise  the  mortgagee  is  equitablj'  entitled 
to  lay  hold  of  and  enforce  under  the  equity  of  the  statute  referred 
to.  2  Sandf.  Ch.  R.  480.  It  is  obvious  that  the  judgment  of  the 
Supreme  Court  in  the  present  case  cannot  be  sustained  upon  the 
doctrine  referred  to.  The  plaintiff  does  not  ask  to  foreclose  the  mort-^ 
gage  and  does  not  make  the  principal  debtor,  Bullard,  a  part}'.  If 
the  judgment  can  be  supported  at  all,  it  must  be  upon  the  broad 
principle  that  if  one  person  make  a  promise  to  another,  for  the  benefit 
of  a  third  person,  that  third  person  may  maintain  an  action  on  the 
promise.  Upon  that  question  there  has  been  a  good  deal  of  con- 
flict of  judicial  opinion.  As  long  ago  as  1817,  Chancellor  Kent  laid 
it  down  as  a  point  decided,  and  referred  to  not  less  than  eight  Eng- 
lish and  American  cases  as  sustaining  the  principle  (Cumberland 
V.  Codrington,  3  J.  C.  R.  255)  ;  and  since  then  it  has  been  frequent!}- 
aflBrmed  by  judges,  after  an  attentive  examination  of  cases,  as  in  Barker 
V.  Bueklin,  2  Denio,  45,  and  in  the  cases  herein  referred  to.     These  cases, 
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and  also  those  referred  to  by  Chaucellor  Kent,  are  doubtless  subject  to 
some  of  the  criticisms  which  have  since  been  applied  to  them.  Some 
of  the  opinions  were  pure  obiter  dicta,  and  in  others  the  cases,  though 
presenting  the  point,  were  decided  upon  other  grounds.  It  cannot, 
however,  be  denied  that  the  doctrine  had  been  so  often  asserted  that 
it  had  become  the  prevailing  opinion  of  the  profession  that  an  action 
would  lie  in  such  a  case  in  the  name  of  the  creditor,  for  whose  benefit 
the  promise  was  made.  Finally,  the  question  came  squarely  before 
this  court  in  Lawrence  v.  Fox,  20  N.  Y.  268,  and  we  held,  with  hesi- 
tation on  the  part  of  a  portion  of  the  judges  who  concurred,  while 
others  dissented,  that  the  action  would  lie.  We  must  therefore  regard 
the  point  as  definitely  settled,  so  far  as  the  courts  of  this  State  are 
concerned. 

The  judgment  appealed  from  being  in  accordance  with  the  law  as 
adjudged  in  that  case,  must  be  affirmed. 

LoTT,  J. ,  also  delivered  an  opinion  for  affirmance,  and  all  the  judges 
concurred.  Judgment  affirmed} 


CARNAHAN   v.    TOUSET. 

Supreme  Court,  Indiana,  1883. 

[93  Ind.  561.] 

Woods,  J.  The  only  question  discussed  by  the  apellants  is  the 
sufficiency  of  the  complaint  on  which  judgment  was  rendered  against 
them.  The  complaint,  so  far  as  its  averments  need  be  rehearsed, 
shows  that  Carnahan  and  Finch  nnmhypJ  of  Spiegel  a  tract  of  la 
Q,Th^o/.l  rn  a  TWnrfo'J?»P  madeju2.^»iee>el. 


which  was  nnV^jo'^^-  4-a  a  Wm-f  Jp^P  madeJl2^.^^iegel.  In  the  deed  of 
Spiegel  to  the  appellants,  which  they  accepted,  it  was  stipulated  that 
the  appellants  should  assume  and  pay  the  mortgage  debt.  Carnahan 
afterwards  conveyed  his  interest  in  the  land  to  Finch,  by  a  deed  which 
also  contained  an  agreement  that  Finch  should  assume  and  pay  the 
mortgage  debt.  The  action  is  by  an  indorsee  of  the  mortgage  notes, 
and  in  the  complaint  are  set  out  copies  of  the  notes  and  mortgage  anc^ 
of  the  deeds  aforesaid.     The  plaintiff  prayed  and  obtained  a  personal 

judgment  against  the  appellants  upon  their  contract  of  assumptioii, > 

'^h?  flhiiPT"'  "i'*'""^"  to  the  complaint  aret]iaiii^Jitoaifc*^4Ua*^ 
of  nr.|^f|.fir.t.  ht>t.T,Topy|  f,}^p  f)ppr.nor^^.^  ^^^  ti,„  plmintlff  P"  flip  p-^gi""' 
r"y^f_ii^  tillP  nntTff,  r"v  that  the  appellants  were  still  in  nossession- 
6fThe_land,  or  any  part  oTil,  Wliyil  \M  action  was  commenced,  and 
that  no  acceptance  of  the  contract  of  assumption,  either  by  the  payee 
and  mortgagee  or  by  any  subsequent  holder  of  the  paper,  is  alleged. 

1  This  case  represents  the  general  American  law.     The  cases  are  collected  in  an 
elaborate  note  m  Wald's  Pollock  on  Contracts  (Williston's  edition),  p.  260  et  sea. 
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In  an  action  upon  contract  at  law,  strictly,  privity  of  contract  is 
essential  to  the  right  of  action,  but  the  rule  in  equity  is  different,  and 
by  a  long  and  unbroken  line  of  decisions  since  Bird  v.  Lanius,  7  Ind. 
615,  this  court  has  held  that  a  promise  of  one  person  to  another  for  ■" 
the  benefit  of  a  third  may  be  enforced  in  an  action  brought  by  the 
latter  in  his  own  name.  Eodenbarger  v.  Bramblett,  78  Ind.  218,  and  w 
cases  cited;  Davis  v.  Hardy,  76  Ind.  272;  Tinkler  v.  Swaynie,  71 
Ind.  562;  Medsker  v.  Richardson,   72  Ind.  323. 

No  authority  is  cited  in  support  of  the  proposition  that  it  was  nec- 
essary to  aver  that  the  appellants  still  held  the  land,  in  consideration 
for  which  they  had  assumed  to  pay  the  mortgage  debt ;  and  no  argu- 
ment is  made  which  commands  our  assent.  The  contract  of  assump- 
tion certainly  did  not  cease  to  be  operative  and  binding  in  favor 
of  the  party  with  whom  it  was  made  on  account  of  any  subsequent 
transfer  of  the  lands  by  the  appellants,  and  if  still  enforceable  by 
the  original  party,  to  whom  it  was  made,  there  can  be  no  good 
reason  why  it  should  have  ceased  to  enure  to  the  benefit  of  the  holder 
of  the  obligation,  which,  was  assumed.  Eodenbarger  v.  Bramblett, 
supra.  Each  successive  grantee  who  assumes  the  payment  of  an 
encumbrance  necessarily  remains  bound  to  his  grantor  until  the  en- 
cumbrance has  been  removed,  unless  otherwise  released  from  the 
obligation,  and  so  long  as  not  discharged  or  released  the  contract 
necessarily  operates~in  favor  of  the  holder  of  the  encumbrance,  who, 
if  he  chooses,  may  accept  and  enforce  it;  and  thoujgh  each  grantee 
_  has  bound  himself  lay  a  se.Bai;ate  agxgfimejit,  yet,  as  all  have  assumed  . 
the  payment_of_the_same  debt,  they  may  be  sued  in  one  action,  the 
lagt^  being  heJd^pi-iniaKily^li.able,  and  each  in  the  inverse  order ,of^ his ^ 
contract.     McGill  v.  Gunn,  43  Ind.  315.  -'  ,-- — •Judgment  affirmed?-      \, 


FIELD    V.    THISTLE. 
Chancery,  New  Jersey,  1899. 

[58  N.  J.  Eq.  339.] 

Emeet,  V.  C.  This  is  a  bill  for  deAciency  filed  by  themorlgagee , 
-against  ThJstle,J;he  obligor  and  mortgagor,  and  against  j;he  succes- 
sive grantees  of  the  mortgaged  premises,  being  Eoyle,  Bray,  and 
_McChesney,  in  the  order  named,  who  have,  it  is  claimed,  assumed 
the  payment  of  the  mortgage  in  their  respective  deeds.  .The  mort-. 
gaged  property  was  sold  under  foreclosure  proceedin'gs,  to  which  the 
mortgagor  and  the  grantees  were  parties  defendant,  and  a  deficiency 

'■  Accord:  Flint  u.  Cadenasso,  64  Cal.  83;  Ingram  v.  Ingram,  71  111.  App.  497; 
Gifiord  V.  Corrigan,  117  N.  Y.  257.  —  Ed.  * 
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of  over  $900  exists.  On  the  day  before  the  sale,  Thistle,  the  mort- 
gagor, relea&ed— his  grantee,  Mrs.  Royle,  from  her  covenant  of  as- 
sumption, and  she  also  released  her  grantee,  Bray,  from  his  covenant 
to  assume  made  in  her  deed  to  him.  The  covenant  of  McChesney,  s^ 
the  last  grantee,  with  Bray  has  not  been  released,  but  McChesney 
has  died  since  the  conveyance,  and  his  executors,  who  are  parties  as 
his  devisees,  claim  that  the  right  to  recover  against  them  is  barred 
by  reason  of  the  failure  of  complainant  to  exhibit  his  claim  under 
oath  within  the  time  limited  by  the  order  to  bar  creditors,  upon  which 
a  decree  barring  creditors  has  been  duly  made.  The  sale  under  fore- 
closure was  not  made,  however,  until  after  the  expiration  of  the  time 
limited  by  the  order  for  presenting  claims,  and  this  defence  of  fail- 
ure to  present  the  claim  must  therefore  be  overruled  on  the  authority 
of  Terhune  v.  White,  7  Stew.  Eq.  98  (Chancellor  Eunyon,  1881), 
which  holds  that  before  foreclosure  the  claim  is  contingent  and 
cannot  be  proved  against  the  estate.  The  first  question  in  the  case 
is  the  construction  of  the  clause  of  assumption  in  the  deed  from 
Thistle  to  the  defendant  Mrs.  Eoyle,  then  Mrs.  Cross.  The  cove- 
nant is  as  follows  {punctuatim  et  literativi) : 

"  This  conveyance  is  made  expressly  subject  to  g,  mortgage  en- 
cumbrance of  three  thousand  dollars,  given  by  the  said  Hugh  B. 
Thistle  to  the  said  Josie  Downing  Smith,  dated  October  (1st.,  1886) 
first,  eighteen  hundred  and  eighty  six.  Together  with  interest  and 
taxes  from  October  first  eighteen  hundred  and  eighty  six.  All  of 
which  are  assumed  by  the  party  of  the  second  part." 

Mrs.  Eoyle  claims  that  by  the  true  construction  of  this  covenant  f!" 
the  clause  of  assumption  reaches  only  the  interest  and  taxes  tvomti. 
October  1,   1886,  and  not  the  principal  of  the  mortgage.     I  think,  I 
however,  that  "  all  of  which  "  means  "  every  one  of  which,"  and  must  ( ■« 
include  every  one  of  the  encumbrances  previously  set  out,  being  the  • 
mortgage  of  $3,000,  interest  and  taxes,  and  cannot  be  restricted  to' 
the  last  two  encumbrances.     In  Wise  v.  Fuller,  2   Stew.  Eq.  257 
(1878),  Vice  Chancellor  Van  Fleet  (at  p.  266)  construes  a  somewhat 
similar  contract  in  reference  to  a  like  objection. 

The  assumption  of  Mrs.  Eoyle  extends,  therefore,  to  the  payment 
of  the  mortgage,  and  as  to  form  there  is  no  question  in  reference  to 
the  subsequent  assumptions  by  the  other  grantees.  The  question  on 
these  relates  to  the  effect  of  the  releases,  which  were  made  before  the 
beginning  of  this  suit,  but  after  decree  of  foreclosure  in  a  suit  to 
which  all  parties  to  the  foreclosure  were  parties,  and  in  which  suit 
they  were  made  parties,  as  ultimately  responsible  for  any  deficiency 
resulting  in  the  sale. 

Complainant  (by  her  amended  bill)  alleges  that  at  the  time  of 
making  the  releases.  Thistle,  the  mortgagor,  was  insolvent,  and 
that  the  releases  were  made  in  fraud  of  her  rights  as  a  creditor, 
after  notice  of  her  claim.  The  defendants  Thistle,  Eoyle,  and  Bray, 
answering  separately,  deny  the  fraud  charged.      Mrs.   Eoyle  and 
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Bray  deny  the  assumption  of  the  mortgage  by  Mrs.  Royle,  and  Bray 
aHfies,  nf  addition,  that  the  clause  of  assumption  in  the  deed  from 
Mrs.  (Crosa),  Royle  to  him  was  inserted  by  mistake.  McChesney's 
executors  also  set  up  the  insertion  by  mistake  in  the  deed  from 
Cross  to  Bray,  and  also  that  the  same  clause  was  inserted  by  mis- 
take in  the  deed  from  Bray  to  McChesney.  If  the  releases  had  not 
been  given,  the  defences  of  alleged  mistake  set  up  in  these  answers 
could  perhaps  be  considered  only  on  cross-bill.  Green  v.  Stone, 
9  Diok.  Ch.  Rep.  387  (Errors  and  Appeals,  1896),  and  cases  cited, 
p.  400.  But  it  is  claimed  that  the  parties  have  the  right  by  their 
releases  to  reinstate  or  restore  voluntarily  the  equities  which  cou'd 
otherwise  have  been  enforced  by  suit,  and  that  the  question  of  fact 
is  whether  the  consideration  of  the  releases  was  the  bona  fide  restora- 
tion of  these  equities,  or  whether  the  releases  were  tainted  with  fraud 
on  a  creditor.  This  claim  proceeds  of  course  upon  the  theory  that 
the  releases  could  be  made  by  the  acts  of  the  parties  after  filing  of 
the  bill  to  foreclosure,  in  which  the  releasors  were  made  parties,  as 
ultimately  liable  for  the  deficiency.  On  this  assumption  and  con- 
sidering the  evidence,  I  conclude  that  the  clause  of  assumption  was 
not  inserted  by  mistake  in  the  deed  from  Mrs.  Cross  to  Bray,  but/ 
that  it  was  specially  inserted  in  her  deed  to  Bray  with  the  special 
object  on  her  part  of  protecting  herself  in  case  she  was  liable  for  the  ' 
mortgage  on  her  own  covenant.  This  appeai-s  by  her  own  evidence,  / 
and  there  being  no  mutual  mistake  there  could  have  been  no  reforma-7 
lion  of  the  deed  based  on  this  ground.  Green  v.  Stone,  9  Dick.  Ch. 
Rep.  387,  396.  Bray's  defence  of  mistake  therefore  fails,  whether 
considered  as  a  substantial  equitable  defence  to  an  existing  cove- 
nant of  assumption,  or  as  the  consideration  of  a  release  of  such 
covenant.  No  other  consideration  for  the  release  to  Bray  than  this 
aEeged  mistake  was  either  set  up  in  the  pleadings  or  urged  at  the 
hearing.  No  evidence  of  mutual  mistake  in  the  deed  from  Bray  to 
McChesney  was  given.  I  conclude  also  upon  the  evidence  that  the 
releases,  whatever  their  consideration  as  between  the  parties,  were 
actually  intended  to  defraud  complainant  as  a  creditor  of  Thistle. 
Thistle  was  hopelessly  insolvent,  judgments  of  about  $40,000  appear- 
ing to  have  been  outstanding  for  several  years  and  the  releases  were 
a'l  made  as  part  of  one  transaction  by  which  upon  Thistle's  releasing 
Mrs.  Cross,  she  in  turn  was  to  release  Bray,  and  this  was  the  plan 
actually  carried  out.  These  releases  were  made  after  the  foreclosure 
suit  had  commenced  and  notice  received  that  complainant  relied  on 
their  liability,  and  the  circumstances  of  Thistle's  release  were  such 
as  to  charge  Mrs.  Royle  and  Bray  with  the  duty  of  inquiring  into  his 
financial  condition  and  with  knowledge  of  his  insolvency.  As  guar- 
antors they  were  proper  parties  in  the  foreclosure  suit,  for  the  pur- 
pose of  attending  the  account  and  protecting  themselves  at  the  sale. 
Jarman  v.  Wiswall,  9  C.  E.  Gr.  267,  270  (Chancellor  Runyon,  1873) ; 
Dorsheimer  v.  Rorback,  8  C.  E.  Gr.  46,  48;  s.  c.  on  appeal,  10  C.  E. 
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Gr.  516,  519;  United  Security,  &c.  Co.  v.  Vandegrift,  6  Dick.  Ch. 
Rep.  400  (Vice  Chancellor  Van  Fleet,  1893). 

Under  the  former  practice  of  obtaining  a  decree  for  deficiency  in 
the  foreclosure  suit,  no  release  after  suit  brought  to  collect  the  defi- 
ciency in  the  foreclosure  suit  would  have  been  effective.  Green  v. 
Stone,  9  Dick.  Ch.  Rep.  387,  396,  399.  And  although  the  decree  for 
deficiency  cannot  now  be  obtained  in  the  foreclosure  suit,  yet  the 
commencement  of  a  suit  for  foreclosure,  to  which  the  defendants 
assuming  the  mortgages  are  properly  made  parties,  as  ultimately 
liable  for  deficiency,  is,  in  my  judgment,  such  an  acceptance  of 
their  obligation  and  action  thereon  as  the  mortgagee  is  entitled  to 
rely  on  as  fixing  his  rights  to  enforce  the  covenant,  and  terminates 
the  right  to  release  by  the  voluntary  act  of  the  parties.  After  the 
filing  of  such  a  bill  against  the  grantees,  as  having  assumed  the 
mortgage,  and  for  the  purpose  of  commencing  the  enforcement  of 
their  ultimate  liability  by  settling  finally  for  that  purpose  the  amount 
of  the  debt  and  of  the  deficiency,  the  mortgagee  is  entitled  to  have 
the  equities,  which  are  relied  on  as  a  basis  for  discharging  the  re- 
lease, made  an  issue  on  the  record  and  decided  by  the  court  after 
hearing  the  parties  interested,  and  cannot  be  deprived  of  this  right 
by  the  voluntary  release  between  the  parties  subsequently  made. 
To  bring  an  action  to  foreclose  and  claim  therein  for  deficiency  is 
such  an  adoption  of  |;he  covenant  by  the  mortgagee  as  terminates 
the  right  to  release.  1  Jones  Mort.  (2d  ed.)  %  7'64,  and  cases 
cited. 

In  my  judgment  the  action  to  foreclose,  which  under  our  present 
practice  must  precede  the  bill  for  deficiency,  has  the  same  effect  if 
the  grantees  liable  for  deficiency  are  made  parties  to  the  bill  for  the 
purpose  of  settling  the  amount  of  their  liability. 

I  find,  therefore,  that  as  against  the  complainant  the  releases 
are  void  and  the  parties  are  all  liable,  but  in  an  order  which  has 
been  affected  by  the  releases.  These,  although  void  against  com- 
plainant, are  valid  between  the  parties.  Youngs  v.  Trustees,  &c., 
4  Stew.  Eq.  290,  303  (Errors  and  Appeals,  1879).  The  order  of 
liability  will  be,  first,  McChesney's  executors;  second.  Thistle; 
third,  Mrs.  Eoyle  ;  and  fourth.  Bray. 

The  unpaid  taxes  upon  the  property  at  the  time  of  the  sale  cannot 
be  added  to  the  amount  of  the  deficiency.  The  land  was  purchased 
subject  to  these  taxes  which  were  prior  liens,  and  it  must  be  assumed 
that  the  bid  at  the  sale  was  made  for  the  property  subject  to  these 
taxes  to  be  paid  by  the  purchaser. 
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^CORNINGP^v.  BURTON.      ^ 
Supreme  Court,  Michigan,  18^4. 


^^'-^^^iV'^.A^.1 


/  Hooker,  J.  On  May  8,  1886,  Burton  and  Ellsworth  executed  and 
/delivered  to  Corning  a  promissory  note  for  $3,200,  andiS^red  it  by  a 
mortgage  upon  real  estate.  In  October,  1887,  Burton  deeded  an  un- 
divided half  of  the  premises  to  Dickerson,  the  deed  stating  that  it  was 
subject  to  a  mortgage  of  $3,200  and  accrued  interest  thereon,  "  one- 
half  of  which  encumbrance  and  debt  said  second  party  [i.  e.,  Dickerson] 
assumes  and  agrees  to  pay."  On  November  10, 1887,  Ellsworth  deeded 
to  Tiinlrprgnn  thp.  othpr  ^^r^n-TJ/i^,^  i...if  ^f  ^^q  land,  by  a  deed  containing 
simitaf  PfOVisions.  Un  JulT  29.  lOeOrisaidi^DJgkerson  conveyed  the 
paMUag^igJS^[s2jiSggt^'^^^^*^  provision  in  the  dee^^nti^^^Tff?S=s 
pay  ine  mortgage  mentioned.  Subsequently  the  executors  of  Corning 
filed  the  bill  in  this  cause,  and  obtained  a  decree  of  foreclosure  and  sale 
upon  bill  taken  as  confessed  for  want  of  appearance,  under  which  the 
premises  were  sold  by  the  commissioner,  and  the  usual  proceedings 
followed.  BurtQiii^^Ellsworth,  Dickerson,  and  McQueen  were  made 
.defendants  by  the  bili.~Tlirder'  a  petition  for  execution  against  them 
for  a  deficiency,  Dickerson  and  McQueen  answered,  and  were  heard  by 
counsel.  From  a  denial  of  the  prayer  of  this  petition,  complainants 
appeal. 

~"  We  consider  it  unnecessary  to  discuss  at  length  the  proposition  that  \, 
a  personal  decree  may  be  rendered  in  a  foreclosure  case  against  a  grantee 
of  the  mortgagor,  who  has  accepted  a  deed  stating  that  it  is  subject  to 
the  mortgage,  which  the  grantee  assumes  and  agrees  to  pay.  It  is  / 
settled  by  repeated  decisions  in  this  State  and  in  New  York,  from  which 
State  we  borrowed  the  statute  (How.  Stat.  §  6704)  which  authorizes  it. 
Such  decisions  will  be  found  collected  in  the  note  to  section  6704. 
Just  such  a  decree  was  rendered  in  this  case  by  a  court  having  full 
jurisdiction  of  the  subject-matter  and  the  parties,  from  which  decree 
defendants  did  not  choose  to  appeal. 

But,  if  that  decree  should  be  thought  not  conclusive,  we  have  no 
doubt  of  the  defendant  Dickerson's  liability  upon  this  record.     It  is 

,_filaimed  that4)y-^hi&  d«ed-to-McQueen  upon_Msjindertaking  to  pay  he 
was  released  from  jiabilLl^.    But  we  think  otherwise.    When  Dickerson  _ 
Bought  the  Bremises,  a  part  of  the  consideration  was  his  promise  to  pay 
this  mortgage.     His  grantors  had,  and  still  have,  a  right  to  require 

i;him  to  perform  that  promise,  just  as  much  as  the  mortgagee  has  the 
right  to  say  that  the  mortgagors  are  still  indebted  to  him,  notwithstand- 
ing their  sale  of  the  land  upon  the  promise  that  another  would  pay  the 

^ebt. — ^bcsale  to  McQueen  does  not  deprive  any  one  not  a  party  to  it 
of  rights  then  existing  against  Dickerson.  Doubtless  equity  would  say 
that  McQueen  was  primarily  liable,  Dickerson  next,  ana  the  mortgagora 
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last ;  but  all  are  liable.     To  hold  otherwise  would  be  to  say  that  Dick- 

ersofi  could  escape  his  personal  liability,  and  compel  the  mortgagors  to 

pay,  by  deeding  to  an  impecunious  person  who  should  assume  the  debt. 

The  decree  of  the  Circuit  Court  will  be  reversed,   and  one  entered 

here  in  accordance  with  the  prayer  of  the  petition,  with  costs  of 

both  courts.^ 

The  other  justices  soncurred. 


yltOf^ 


GEORGE  V.  ANDREWS  and  Wife. 
Court  of  Appeals,  Maryland,  1882. 

[60  Md.  26.2] 

Irving,  J.  The  mortgage  of  Meredith  for  $4,000  on  the  North' 
Avenue  property,  given  to  George  in  1871,  and  assumed  by  Andrews 
an^jBJieJaJiie-fiSBliacge,  fell  due  on  the  16th  of  October,  1873.  An 
extension  for  two  years  was  then  granted  to  him  until  October,  1875. 
Guest  &  Son  as  the  agents  of  the  appellant  so  informed  Meredith  by 
letter  on  the  14th  of  July,  1875,  when  he  informs  him  of  the  terms  on 
which  his  extension  will  be  granted.  TJig,t  extensioiLcouIcLnot  have 
been  given  by  George  to  Andrews  and_  wife  on  the  North  Avenue 
property  without  tlie  knowledge  Iffiat  they  had  acquiredTE?  property 
from  Meredith  and  had  assumed  its  payment.  Besides  all  this,  the 
interest  notes  from  the  date  of  exchange  were  gtVen  respectively  by 
Andrews  and  wife  on  the  Meredith  debt  and  mortgage  on  the  North 
Avenue  property',  and  by  Meredith  on  the  Andrews  debt  and  mortgage 
on  the  Calvert  Street  property  ;  which  notes  being  to  the  appellant  and 
collected  by  him  or  for  him,  he  must  be  regarded  as  understanding  the 
arrangement,  and  to  have  acted  in  the  matter  with  respect  to  the 
extensions  of  time  for  payment,  with  the  knowledge  of  the  conse- 
quences flowing  therefrom. 

In  1  Jones  on  Mortgages,  sees.  740-741,  the  doctrine  is  most  clearly 
stated,  that,  generally  one  purchasing  land  subject  to  mortgage  not 
only  purchases  the  equity  of  redemption,  but  purchases  the  whole 
estate,  and  assumes  the  payment  of  the  mortgage  as  part  of  the  pur- 
chase-money. Generally  an  express  agreement  is  made  to  that  effect 
(as  was  done  here),  and  the  deed  drawn  subject  to  the  payment  of  the 
mortgage.  Ia_such__case  as  Jietstegnu  the_  parties,  the  purchaser_be-  I 
comes  primarily  liable  for  .the  debt , and  .Jthe_  mortgagor  ijjjy^security; 
"  and  as  between  them  the  mortgaged  property  becomes  the  primary 
fund'  for  the  payment  of  the  debt."  Th«  same  author  says  the  mort- 
gagee may  by  his  dealings  with  the  purchaser  and  mortgagor  recog- 

1  Accord:  Euos  v.  Sanger,  96  Wis.  150.  — Ed. 
^  This  case  is  abridged.  —  5d. 
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nize  the  purchaser  as  principal  and  the  mortgagor  as  only  security 
towards  himself.  Jtja-alafl_stated,  that_^[jiiy^  material  alteration  of 
the  mort^a^e  contract  will  discharge  __the^  mortgagor."  '  It  "Ts^s^till 
further  stated  in  sec.  742,  thus :  "  A  purchaser  ^  having  assumed  the 
payment  of  an  existing  mortgage  and  therePy  become  the  prmcip^l 
ciTilJLui,  itud  tha  uiuitgagUl  ft  surely  of  thj^debt  merely,  an  extension 
of  tb'e'Timfe  ot"payHreft'roT"th'6'TBt8re4^fe^'bv  arSgreemCTiO'etweeirth'e  / 
flOWar  01  it  and  tue  purchaser,  without  the  concqfrf;q(jenf  th^  inff;t-  \ 
gagSiT'^IsSbftiyp.H  .hJm  from  all  liability  upon  it."  ) 

*Tl5e  doctrine  as  thus  stated,  comports,  we  think,  with  true  princi- 
ples of  equity  and  fair  dealing  to  which  parties  ought  always  to  be 
held.  The  question  was  presented  in  Calvo  v.  Davis  et  al.,  IZ 
N.  T.  215,  and  was  unequivocally'  decided  in  accordance  with  the 
rule  as  we  have  extracted  it  from  Jones  on  Mortgages.  In  that  case 
the  court  said,  that  in  such  a  case  as  this  we  are  considering,  it  must 
be  held  on  the  authorities  that  the  rights  of  parties  must  be  deter- 
mined by  the  rules  governing  the  relation  of  principal  and  surety. 
We  find  that  decision  to  have  been  frequently  followed  in  New  York, 
and  have  discovered  no  case  to  the  contrary  in  this  countrj-,  except 
Corbett  v.  Waterman,  11  Iowa,  86.  The  weight  of  authority  is 
strongly  in  favor  of  the  rule  laid  down  in  Calvo  v.  Davis,  which 
we  think  adopts  the  truly  equitable  rule.  It  is  very  clear  that  after 
this  arrangement  between  the  appellant  and  Meredith,  if  Andrews  and 
wife,  who  were  the  original  debtors,  had  tendered  the  amount  of  the 
mortgage  debt  to  the  appellant  and  demanded  an  immediate  assign- 
ment to  them  that  they  might  enforce  immediate  payment,  Meredith 
could  not  have  complied,  so  as  to  enable  them  to  proceed ;  nor  could 
he  have  proceeded  at  once  upon  the  demand  of  the  appellees  as  the 
sureties  of  Meredith  under  the  theory  of  the  law  as  stated,  for  he  had 
bound  himself  to  wait  for  a  definite  period.  It  may  be  possible  that 
during  that  period  such  depreciatioa  might  take  place  as  to  create 
the  deficiency. 

The  appellant  complains  that  no  injury  in  fact  has  been  shown. 
The  authority  we  have  cited  says  that  no  inquirj'  will  be  made  into 
that.  The  reason  is  that  the  law  presumes  a  man  to  have  been 
injured  by  such  dealing  to  his  possible,  if  not  probable,  prejudice. 
This  is  the  doctrine  of  Claggett  et  al.  v.  Salmon,  5  G.  &  J.,  352,  in 
which    Judge   Stephen   says:    'Jjt  is   upon   the   principle   that    the 

■gjODtract-is-dianged  or  varied  toJiis  prejudiceTand  without  his~con"seiit. 

sthat  the  surety  ia  diacharp;e<;j,.  Jt  is  because  the  creditor ^asd^sablec^ 
hiinself  from-ialfillingjibg.  dutiesLaod-obligatiQns  .w.liicE~he  owes  _to_the 
surety  that  he^isjglgasedJlota.  his  respoijsibihtj'."  In  that  case  there 
was  an  express  reservation  of  rights  as  against  the  suretj',  which 
under  the  circumstances  of  that  case  was  upheld.  But  in  this  case 
there  was  no  reservation  of  rights  as  against  the  surety,  nor  of  right  to 
proceed  at  the  sureties'  request,  to  throw  any  doubt  upon  the  pro- 
priety of  applying  the  general  rule  to  this  case.     The  doctrine  that 
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anj-  dealing  with  the  principal  debtor  whereby  the  contract  is  varied 
or  changed,  operates  to  release  the  surety,  is  also  fully  maintained 
and  applied  ia  Mayhew  v.  Boyd,  5  Md.  102 ;  Yates  v.  Donaldson, 
6  Md.  389 ;  and  Oberndorff,  Trustee  v.  Union  Bank  of  Baltimore, 
31  Md.  126.» 


METZ  V.  TODD. 

Supreme  Court,  Michigan,  1877. 

[36  Mich.  473.] 

CooLET,  C.  J.  This  is  a  foreclosure  suit.  The  mortgage  was 
given  by  defendants  Helen  G.  Todd  and  Alice  M.  Terry,  to  aennre 
the_paj:njent  of  four  promissory  notes  madeby_  thirdjersons.  and 
which  the  ^ortgag6rs~Ead~3elivered  to  "complainants  on  a  ptTrchase 
of  the  land  mortgaged.  The  bill  avers  that  the  four  notes  were 
delivered  to  the  complainants  "  as  security  for  the  payment  of  the 
purchase  price,"  and  that  the  mortgage  was  taken  at  the  same  time 
to  secure  the  payment  of  the  notes.  It  is  claimed  by  the  defence 
that  the  notes  were  received  in  paj'ment  'for  the  land,  and  that  the 
purchasers  were  not  to  be  looked  to  for  payment  except  upon  the 
mortgage  and  according  to  its  conditions.  The  evidence  satisfies  us 
that  this  defence  is  well  founded. 

It  is  also  claimed  on  the  part  of  the  defence  that  on  the  only  note 
now  remaining  unpaid,  and  which  was  made  by  one  Frink,  the  mort- 
gagees, for  a  consideration  paid  to  them,  and  without  the  knowledge 
of  the  mortgagors,  extended  the  time  of  payment.  The  mortgagor^x 
then  insist  that,  though  not  personally  at  any  time  liable  as  sureties, 
yet  as  owners  of  the  mortgaged  land  they  occupied  that  position,  and 
consequently  the  extension  granted  to  the  principal  debtor,  without  j 
their  consent,  discharged  the  land  from  the  mortgage  lien.  That  the 
claim  is  well  founded  if  the  proof  establishes  the  extension,  we  think 
is  undoubted.  Niemcewicz  v.  Gahn,  3  Paige,  614,  and  Gahn  v. 
Niemcewicz,  11  Wend.  312  ;  Christner  v.  Brown,  16  Iowa,  130.  We 
also  find  the  facts  to  be  in  accordance  with  the  theory  of  the  defence. 

The  decree  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

1  Accord:  Union  Ins.  Co.  v.  Hanford,  143  U.  S.  187;  Union  Works  v.  Caswell, 
48  Kan.  689;  Dedrick  v.  Blyker,  85  Mich.  475;  Nelson  v.  Brown,  140  Mo.  580; 
Merriam  v.  MUes,  54  Neb.  566;  Schroeder  v.  Kinney,  15  Utah,  462. Ed. 
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MURRAY  V.   MARSHALL. 

CouKT  OP  Appeals,  New  Yoke,  1884. 

[9iN.  r.  611.] 

Finch,  J.  The  trial  court  held,  that  the  extension  by  plaintiffs'  tes- 
tator of  the  time  pJ~payment  of  ttefendant's  hond  and  mortgage,  by  a 
valid  agreement  with  her  grantee,  who  had  taken  a  deed  subject  to  the 
mortgage  but  without  assuming  its  paj-ment,  operated  to  discharge  the 
defendant  whally  from  liability.     This  conclusion  rested  upon  the  rule 

"^pTfcable  to  principal  and  surety,  which  forbids  the  former  to  change 
the  essential  terms  of  the  contract  without  the  consent  of  the  latter, 
except  at  the  peril  of  the  surety's  complete  discharge.     In  most  of    , 
these  cases  the  courts  have  refused  to  enter  upon  the  inquiry  whether 
the  surety  was  damaged  or  not  by  the  change,  and  the  justification  of  j 
such  refusal  ordinarily  lies  in  the  fact  that  the  surety  is  bound  only  by  ( 
the  contract  which  he  made,  and  not  by  the  new  and  substituted  one  J 
which  alone  can  be  legallj'  enforced.     Ducker  v.  Rapp,  67  N.  Y.  473.    > 
But  the  present  is  not  a  case  of  principal  and  surety  in  the  strict  and 
technical  definition  of  such  relation  ;  and  upon  that  fact  the  General 
Term  founded  a  different  view  of  the  rights  of  the  parties,  and  reversed 
the  decision  of  the  Special  Term  on  appeal.     Conceding  that,  by  the 
conveyance  subject  to  the  mortgage,  the  land  became  the  primary  fund 
for  the  payment  of  the  mortgage  debt,  and  that  the  grantor  in  defence 
of  his  liability  on  the  bond  had  the  right  to  pay  the  mortgage  debt  and 
be  subrogated  to  the  remedies  of  the  creditor,  and  so  could  enforce 
payment  out  of  the  land  to  the  extent  of  its  value  (Johnson  v.  Zink, 
51  N.  Y.  336;  Flower  v.  Lance,  59  N.  Y.  603),  the  General  Term  never- 
theless held,  aflSrming  the  authority  of  Penfield  v.  Goodrich  (10  Hun, 
41),  that  the  mortgagor  and  grantor  was  all  the  time  the  principal 
debtor,  and  the  grantee  only  became  such  when  he  covenanted  to  pay 
the  mortgage  debt  and  assumed  it  as  a  personal  liability.     We  do  not 
approve  of  this  conclusion,  or  the  result  to  which  it  leads,  and  deem  it  [ 
our  duty  to  aflflrm  the  decision  of  the  Special  Term,  although  not  ap- 1 
proving  the  doctrine  upon  which  it  rests,  except  with  some  necessary ' 
qualification. 

While,  as  we  have  said,  no  strict  and  technical  relation  of  principal 
and  surety  arose  between  the  mortgagor  and  his  grantee  from  the  con- 
veyance subject  to  the  mortgage,  and  equity  did  arise  which  could  not 
be  taken  from  the  mortgagor  without  his  consent,  and  which  bears 
a  very  close  resemblance  to  the  equitable  right  of  a  surety,  the  terms 
of  whose  contract  have  been  modified.      We  cannot  accurately  de- 

-Hominate  Jhe  grantee  a  prindpaL  debtor,  since  he  "owes~ifo  ilebt, 
and  is  not_personally  a  debtor  at  all,  and  yet,  since  the  land  is  the 
primary  fund  for  the  payment  of  the  debt,  and  so  his  property  stands 
Bpecifically  liable  to  the  extent  of  its  value  in  exoneration  of  the  bond. 
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it  is  not  inaccurate  to  say  that  as  grantee,  and  in  respect  to  the  land, 
and  to  the  extent  of  its  value,  he  stands  in  the  relation  of  a  principal 
debtor,  and  to  the  same  extent  the  grantor  has  the  equities  of  a  surety. 
This  follows  inevitably  from  the  right  of  subrogation  which  inheres 
in  the  original  contract  of  sale  and  conveyance.  It  is  a  definite  and 
recognized  right,  which,  in  the  absence  of  an  express  agreement,  will 
be  founded  upon  one  implied.  Gans  v.  Thieme,  93  N.  Y.  232. 
When  the  mortgagor  in  this  case  sold  expressly  subject  to  the  mort- 
gage, remaining  liable  upon  his  bond,  he  had  a  right  as  against  his 
grantee  to  require  that  the  land  should  first  be  exhausted  in  the  pay- 
ment of  the  debt.  Presumably  the  amount  of  the  mortgage  was 
deducted  from  the  purchase-price,  or  at  least  the  transfer  was  made  and 
accepted  in  view  of  the  mortgage  lien.  Seller  and  buyer  both  acted 
upon  the  understanding  that  the  land  bound  for  the  debt  should  pay 
the  debt  as  far  as  it  would  go,  and  their  contract  necessarily  implied 
that  agreement.  Through  the  right  of  subrogation  the  vendor  could 
secure  his  safety,  and  that  right  could  not  be  invaded  with  impunity. 
It  was  invaded.  When  the  creditor  extended  the  time  of  pajment 
by  a  valid  agreement  with  the  grantee,  he  at  once,  for  the  time  being, 
took  away  the  vendor's  original  right  of  subrogation.  He  suspended 
its  operation  be3-ond  the  terms  of  the  mortgage.  He  put  upon  the 
mortgagor  a  new  risk  not  contemplated,  and  never  consented  to.  The 
value  of  the  land,  and  so  the  amount  to  go  in  exoneration  of  the  bond, 
might  prove  to  be  very  much  less  at  the  end  of  the  extended  period 
than  at  the  original  maturit}'  of  the  debt,  and  the  latter  might  be  in- 
creased by  an  accumulation  of  interest.  The  creditor  had  no  right 
thus  to  modify  or  destroy  the  original  right  of  subrogation.  What  he 
did  was  a  conscious  violation  of  this  right,  for  the  fact  that  he  dealt  | 
with  the  grantee  for  an  extension  of  the  mortgage  shows  that  he  knew 
of  the  convej-ance,  and  that  it  left  the  land  bound  in  the  hands  of  the 
grantee.  Knowing  this,  he  is  chargeable  with  knowledge  of  the  mort- 
gagor's equitable  rights,  and  meddled  with  them  at  his  peril.  But  it 
does  not  follow  that  the  vendor  was  thereb}-  wholly  discharged.  The 
grantee  stood  in  the  quasi  relation  of  principal  debtor  only  in  respect 
to  the  land  as  the  primary  fund,  and  to  the  extent  of  the  value  of  the 
land.  If  that  value  was  less  than  the  mortgage  debt,  as  to  the  balance"^ 
he  owed  no  duty  or  obligation  whatever,  and  as  to  that  the  mortgagor  ( 
stood  to  the  end,  as  he  was  at  the  beginning,  the  sole  principal  debtor. 
From  any  such  balance  he  was  not  discharged,  and  as  to  that  no  right 
of  his  was  in  any  manner  disturbed.  The  measure  of  his  injury  was 
his  right  of  subrogation,  and  that  necessarily  was  bounded  by  the  value 
of  the  land.  The  extension  of  time,  therefore,  operated  to  discharge 
him  only  to  the  extent  of  that  value.  At  the  moment  of  the  extension  " 
his  right  of  subrogation  was  taken  away,  and  at  that  moment  he  was 
discharged  to  the  extent  of  the  value  of  the  land,  since  the  extension 
barred  his  recourse  to  it,  and  once  discharged  he  could  not  again  be 
made  liable.     Frp.m-tlrat  moment  the  risk.QfJutui:e..depi:eciaUoa-feU 
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upon  the  creditor  who_bx^lie.,exteB§iQn  practically,  took  the  land  as  his 
solo  security  to  the  extent  of  its  then  value,  ajid.  assumed,  the  risk  of 
gettingjthat  value  out  of  it  in  the  future.  .But  the  Special  Term  went 
fiirther  and  held  that  the  mortgagor  was  absolutely  discharged  by  the 
extension.  That  might  or  might  not  be,  and  depended  upon  the  ques- 
tion wiiether  the  value  of  the  land  equalled  or  fell  below  the  debt.  For  !>^ 
cop^ceding  the  general  rule  that  the  surety  is  dischafp;^'^  iflMf^V  ^Y  a 
valid  extension  of  the  time  of  paj-ment,  and  that  the  mortp;ao:c 
Tr)  thn  ,pngif,inn  nnrl  h.isi.  thg  ri(Tli<:a^  g  sOTety,  it  must  be  Steadily  re- 
TTien^hnrf^d  that  he  can  only  be  dischai-o-ed  so  far  as  Vir  ia  surety' 5  that 
he^ioids  that  position  only  up  to  the  value  of  the  land ;  and  beyond 
tliat  is  still  principal  debtor  without  any  remaining  equities. 

In  this  case  the  evidence  is  not  before  us.  We  have  only  the  plead- 
ings and  the  findings  of  the  court.  They  do  not  show  directly  that  the 
value  of  the  land  at  the  date  of  the  extension  equalled  the  mortgage 
debt.  But  two  things  go  far  to  justify  such  an  inference.  No  claim 
that  the  value  was  less,  and  that  the  surety  was  only  partially  dis- 
charged, appears  to  have  been  made  on  the  trial.  There  was  no  request 
for  such  a  finding,  and  the  case  seems  to  have  been  heard  on  the  assump- 
tion that  the  value  equalled  the  amount  of  the  mortgage  debt.  But  a 
very  significant  fact  is  found  by  the  trial  court.  The  grantee  obtained 
the  extension  complained  of  by  paj-ing  upon  the  mortgage  the  sum  of 
$500  of  principal  and  $87  of  accrued  interest.  He  was  under  no  obli- 
gation to  make  this  payment  or  procure  the  extension.  The  act  is 
unexplainable  except  upon  the  theory  that  he  deemed  the  land  worth 
more  than  the  mortgage,  and  that  his  interest  was  to  pay  off  the  encum- 
brance. It  is  an  act  which  speaks  as  plainly  as  if  he  had  said  and  the 
court  had  found  that  he  had  said  that  the  land  exceeded  in  value  the 
amount  of  the  mortgage.  Every  legitimate  inference  which  the  find- 
ings warrant,  must  be  drawn  to  sustain  the  judgment  founded  upon 
them.  In  Kellogg  v.  Thompson,  66  N.  Y.  88,  it  was  said  that  where 
the  evidence  given  on  the  trial  was  not  contained  in  the  case,  we  must 
assume  not  only  that  the  facts  proved  were  suflBcient  to  sustain  the 
findings,  but  also  any  additional  findings  necessary-  to  sustain  the  con- 
clusion of  law  not  in  conflict  with  the  affirmative  facts  found.  That, 
in  the  present  case,  the  value  of  the  land  equalled  the  amount  of  the 
mortgage  debt,  is  a  fair  inference  from  the  facts  which  were  found,  is 
strengthened  by  the  course  of  the  trial  so  far  as  the  absence  of  any  such 
objection  is  concerned,  and  under  the  rule  to  which  we  have  referred 
must  be  assumed  in  support  of  the  judgment  of  the  Special  Term. 

The  judgment  of  the  General  Term  should  be  reversed  and  that  of 
the  Special  Term  affirmed  with  costs. 

All  concur.  Judgment  accordingly ?■ 

1  Accord:  Keller  v.  Ashford,  133  U.  S.  610;  Chitton  v.  Brooks,  72  Md.  554; 
Travers  v.  Dorr,  60  Minn.  173.  —  Ed. 
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NORWOOD  V.   DE   HART. 

CocKT  OF  Chancery,  New  Jer8ey,  1879. 

[30  N.  J.  Eq.  412.] 

The  Chancellor.  This  suit  is  brought  to  obtain  a  decree  against 
the  defendants  for  the  amount  remaining  unpaid  upon  a  decree  in 
favor  of  the  complainants  in  a  suit  for  foreclosure  of  mortgage  upon 
premises  which  were  owned  b}'  the  defendants  respectivelj-,  at  different 
times,  subject  to  the  mortgage.  The  mortgaged  premises  were  sold 
under  the  execution  issued  on  the  decree  in  that  suit,  and  were  pur- 
chased by  the  holder  of  a  mortgage  pi-ior  to  that  of  the  complain- 
ants', for  a  sum  less  than  the  amount  due  on  his  mortgage,  so  that 
nothing  was  realized  by  the  complainants  on  their  mortgage. 

The  bill  states  that  the  complainants'  mortgage,  which  is  for  $2,000 
and  interest,  was  given  by  Charles  Mej-enberg,  on  or  about  the  20th 
of  July,  1869  ;  that  the  prior  mortgage,  which  was  for  $2,000  and 
interest,  was  given  in  1868,  by  Frank  Hunkley ;  that  in  Maj-,  1871, 
one  Nicholas  Pflaum,  then  being  the  owner  of  the  mortgaged  prem- 
ises, and  both  of  the  mortgages  being  subsisting  liens  thereon  for  the 
full  amount  of  the  principal  thereof,  conveyed  the  property'  to  De  Hart, 
for  the  consideration  of  $10,000,  as  stated  in  the  deed  ;  that  the  deed 
contained  the  declaration  and  acknowledgment  that  the  conveyance 
was  made  subject  to  the  mortgages,  and  that  the  principal  thereof  was 
computed  as  part  of  the  purchase-money,  and  contained,  also,  the 
stipulation  that  the  existence  of  the  mortgages  should  not  be  held  to 
work  a  breach  of  any  of  the  covenants  in  the  deed ;  that  in  August, 
1871,  De  Hart  conveyed  the  premises  to  Benjamin  Sire  expressly  sub- 
ject to  those  mortgages  and  a  subsequent  one  for  $1,000  and  interest, 
which  had  been  given  thereon  by  De  Hart;  that  the  deed  to  Sire  con- 
tained the  declaration  that  the  principal  of  those  mortgages  was  com- 
puted as  so  much  of  the  purchase-money  of  the  property ;  that  in 
September,  1871,  Sire  conveyed  the  property  to  Moses  H.  Williams, 
expressly  subject  to  the  three  mortgages,  and  Williams  therein  as- 
sumed the  payment  of  them  ;  that  Williams  afterwards  died,  and  the 
executors  of  his  will,  in  March,  1873,  convej-ed  their  right,  title,  and 
interest  in  and  to  the  property,  to  De  Hart,  subject  to  the  three  mort- 
gages, the  payment  of  which  he  thereby  assumed ;  that  subsequently, 
in  December,  1873,  De  Hart  sold  and  conveyed  all  his  interest  in 
the  premises  to  the  defendant  Genung,  subject,  as  stated  in  the  deed, 
to  the  encumbrance  of  two  mortgages,  the  principal  of  which  amounted 
to  $4,000,  the  payment  of  which  G-enung  thereby  expressly  assumed ; 
and  that,  in  January,  1872,  the  complainants'  testator  began  the" 
above-mentioned  suit  for  foreclosure,  which  resulted  as  before  stated. 

The  complainants'  claim  to  a  decree  against  the  defendants  rests  on 
the  ground  that  the  creditor  is  entitled  to  the  benefit  of  all  the  col- 
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lateral  securities  which  the  debtor  has  obtained  to  re-enforce  the 
primary  obligation.  Klapworth  v.  Dressier,  2  Beas.  62.  But  a  rjort- 
gagee  cannot  avail  himself  of  an  assumption  to  pay  his  mortgage 
contained  in  a  deed  to  a  subsequent  purchaser,  unless  the  grantor 
was  himself  personally  liable  to  pay  the  debt.  Crowell  v.  Hospital 
of  St.  Barnabas,  12  C.  E.  Gr.  650,  656 ;  King  v.  Whitely,  10  Paige, 
465;  Trotter  v.  Hughes,  12  N.  Y.  74.  In  this  case,  it  does  not  ap- 
pear, from  the  bill,  that  De  Hart's  grantor,  Pflaum,  was  personally 
liable  for  the  paj-ment  of  the  complainants'  mortgage.  It,  therefore, 
does  not  appear  (giving  to  the  acknowledgment  contained  in  the  con- 
veyance from  Pflaum  to  De  Hart,  that  the  mortgage  debt  was  allowed 
as  part  of  the  consideration  of  the  conveyance,  all  the  effect  which, 
under  the  decision  of  this  court  in  Tichenor  v.  Dodd,  3  Gr.  Ch.  454, 
it  would  have  as  between  grantor  and  grantee)  that  there  has  ever 
existed  an^'  obligation,  on  the  part  of  De  Hart,  to  indemnify  Pflaum 
against  the  complainants'  mortgage  debt.  And  this  consideration 
is  equally  fatal  to  the  claim  made  under  the  assumption  contained 
in  the  deed  from  the  executors  of  Williams,  for  it  does  not  appear  ■> 
that  they  were  liable  to  indemnify  their  grantor.  Each  grantee  who 
assumed  the  payment  of  the  mortgages  was  bound  thereby  only  to 
indemnify,  and  if  no  liability  to  pay  the  mortgage  debt  existed  on 
the  part  of  his  immediate  grantor,  there  is  no  ground  for  claim  of 
indemnity  on  the  part  of  the  grantor,  and,  consequently,  no  personal 
liability  on  the  part  of  the  grantee  to  pay  the  mortgage  debt.  / 

The  fact  that  it  does  not  appear  that  Pflaum  was  personall}-  liable  '\^ 
to  pay  the  mortgage  debt,  is  fatal  to  the  claim  of  the  complainants 
against  the  demurrant. 

The  demurrer  will  be  sustained,  with  costs.^ 

>  ' ^ 


/  GARNSEY  V.  ROGERS. 


CouKT  OF  Appeals,  New  Yoke,  1892. 
[47  N.  Y.  233.2] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Coujrt 
in  the  fourth  judicial  district,  reversing  a  judgment  entered  upon  the 
report  of  a  referee  in:  favor  of  plaintiff. 

On  and  prior  to  the  23d  of  Januarj',  1861,  the  plaintiff,  Lewis  R. 
Garnsey,  was  the  owner  of  two  mortgages  upon  the  premises  described 

1  Compare:  Ward  o.  De  Oca,  120  Cal.  102;  Brown  v.  Sullivan,  43  Minn.  126; 
King  V.  Whitely,  10  Paige,  465  ;  Y.  M.  C.  A.  v.  Croft,  34  Ore.  106  ;  Osbnrne  v.  Cabell, 
77  Va.  '462,  accord.  Dean  v.  Walker,  107  111.  541 ;  Marble  Bank  v.  Mesarvey, 
101  la.  285  ;  Coone  v.  Strnde,  156  Mo.  262 ;  Hare  v.  Murphy,  45  Neb.  809 ;  Brown  v. 
Maurer,  38  Oh.  St.  543;  Merrimau  v.  Moore,  90  Pa,  78,  contra.  —  Ed 

'^  This  case  is  abridged.  —  Ed. 
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in  the  complaint,  one  of  which  was  given  to  him  directly,  and  the  other 
of  which  he  had  acquired  by  purchase  and  assignment  from  the  original 
mortgagee  named  therein.  At  the  date  above  mentioned,  the  premises 
covered  by  these  mortgages  were  owned  by  the  defendant,  Richard  M. 
Hermance,  who  had  assumed  and  agreed  to  pay  them.  At  this  time 
they  amounted  together  to  the  sum  of  $2,000,  besides  an  accumulation 
of  interest. 

On  the  23d  of  January,  1861,  Hermance  was  indebted  to  the  defend-< 
ant,  Harvey  J.  Rogers,  in  the  sum  of  $650.     For  the  purpose  of  secur- 
ing the  payment  of  this  sum,  Hermance  executed  and  delivered  to 
Rogers  a  deed  of  the  premises  covered  by  the  mortgages,  containing  a 
covenant  on  the  part  of  Rogers  that  he  would  assume  and  pay  the  said    ' 
mortgages.    This  deed  was  given,  however,  upon  the  parol  condition    / 
that  whenever  Hermance  should  pay  the  said  $650  and  interest  to 
Rogers,  the  premises  should  be  reconveyed  by  Rogers  to  Hermance.  .^-^ 

On  the  1st  of  August,  1866,  Hermance  gave  to  Rogers  his  note  forY' 
$700,  and  on  the  same  day  Rogers  reconvej'ed  the  premises  to  Her- ' 
mance  by  deed,  in  which  Hermance  covenanted  to  reassume  and  pay  J 
these  mortgages.  J 

Upon  these  facts  the  referee  found,  as  a  conclusion  of  law,  that  in  \ 
case  the  amount  of  the  mortgages  could  not  be  collected  from  a  sale  of 
the  land  itself,  nor  from  the  defendant  Hermance,  then  and  in  that  case 
the  defendant  Rogers  was  liable  for  the  same.     To  this  conclusion  the 
defendant  Rogers  excepted.  /^ 

Rapallo,  J.  Was  this  a  promise  made  to  Hermance  for  the  benefit 
of  the  plaintiff  ?  I  do  not  understand  that  the  case  of  Lawrence  v. 
Fox  has  gone  so  far  as  to  hold  that  every  promise  made  by  one  person 
to  another,  from  the  performance  of  which  a  third  would  derive  a  ben- 
efit, gives  a  right  of  action  to  such  third  party,  he  being  privy  neither 
to  the  contract  or  the  consideration.  To  entitle  him  to  an  action,  the 
contract  must  have  been  made  for  his  benefit.  He  must  be  the  parfy 
intended  to  be  benefited ;  and  all  that  the  case  of  Lawrence  v.  Fox 
decides  is,  that  where  one  person  loans  money  to  another,  upon  his 
promise  to  pay  it  to  a  third  party  to  whom  the  party  so  lending  the 
money  is  indebted,  the  contract  thus  made  by  the  lender  is  made  for 
the  benefit  of  his  creditor,  and  the  latter  can  maintain  an  action  upon 
it  without  proving  an  express  promise  to  himself  from  the  party  receiv- 
ing the  money.  Johnson,  C.  J.,  and  Denio,  J.,  placed  their  votes  upon 
the  distinct  ground  that  the  contract  could  be  regarded  as  having  been 
made  by  the  debtor  as  the  agent  of  his  creditor,  and  that  the  latter 
could  ratify  the  contract  thus  made  for  his  benefit.  In  Burr  v.  Beers  (24 
N.  Y.  178),  the  amount  due  upon  the  mortgage  was  reserved  out  of 
the  purchase-money  and  left  in  the  hands  of  the  purchaser,  upon  his 
agreement  with  the  vendor  to  apply  it  to  the  payment  of  the  mortgage 
debt.  The  purchaser  was  bound  to  pay  the  whole  price,  but  by  this 
agreement  a  portion  of  it  was  set  apart  for  the  use  of  the  mortgagee, 
and  the  purchaser  undertook  to  pay  it  to  the  mortgagee,  and  no  "one 
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else.  No  other  person  was  entitled  to  receive  it.  That  arrangement 
was  regarded  as  a  contract  made  for  the  benefit  of  the  mortgagee,  and 
it  was  held  that  he  could  enforce  it.  In  that  case  the  purchase-money 
was  in  fact  a  fund  in  the  hands  of  the  purchaser,  which  he  had  agreed 
to  apply  to  the  use  of  the  mortgage  creditor.  In  performing  that 
agreement  he  would  have  done  nothing  more  than  to  pay  his  own  debt 
in  the  manner  in  which  he  had  agreed  to  pay  it. 

But  in  the  present  case  the  agreement  was  not  to  apply  money  which 
the  promisee  delivered  for  the  purpose,  or  which  was  due  him  from  the 
promisor,  to  the  use  of  a  third  party,  but  the  promisor  engaged  to  ad- 
vance his  own  money  for  the  purpose  of  protecting  the  property  of  the 
promisee,  which  advance  when  made  would  become  a  lien  on  the  prop- 
erty of  the  promisee.  Regarding  the  convej-ance  as  a  mortgage,  the 
stipulation  was  in  effect  to  advance  to  the  promisee  on  the  security  of 
tlie  property,  to  discharge  prior  liens,  and  was  made  for  the  benefit  of 
the  promisee  only. 

If  such  a  contract  could  be  enforced  by  the  creditor  who  would  be 
incidentally  benefited  by  its  performance,  every  agreement,  by  which 
one  party  should  agree  with  another,  for  a  consideration  moving  from 
him,  to  become  security  for  him  to  his  creditors,  or  to  advance  money 
to  pay  his  debts,  could  be  enfoi'ced  by  the  parties  whose  claims  were 
thus  to  be  secured  or  paid.  I  do  not  understand  any  case  to  have  gone 
this  length.  This  is  not  the  case  of  a  trust.  If  the  property  had  been 
conveyed  to  Eogers,  in  trust,  to  pay  the  plaintiff's  claims,  the  legal 
estate  would  have  vested  in  Rogers,  and  he  would  have  been  compelled 
to  execute  the  trust.  But  no  such  trust  was  declared  in  the  deed,  nor 
could  it  be  created  by  parol,  as  to  real  estate. 

It  must  further  be  considered,  that,  where  such  an  assumption  is 
made  on  an  absolute  conve3-ance  of  land,  it  is  unconditional  and  irrevo- 
cable. The  grantor  cannot  retract  his  conveyance,  or  the  grantee 
his  promise  or  undertaking ;  but,  when  contained  in  a  mortgage,  the 
conveyance  is  defeasible.  The  grantor  reserves  the  right  to  annul  it 
bj'  paying  his  debt,  and,  when  he  does  so,  he  discharges  the  agreement 
to  pay  the  prior  mortgage.  The  reservation  of  this  right  is  inconsistent 
with  the  idea  that  the  assumption  by  the  grantee  was  for  the  benefit  of 
the  prior  mortgagee  ;  for,  if  it  were,  the  grantor  would  have  no  control 
over  the  rights  thus  acquired  by  a  third  party.  The  reservation  of 
this  control  bj'  the  grantor  shows  that  the  agreement  was  for  his  benefit 
only,  and  prevents  its  enuring  to  the  benefit  of  any  third  party.  In  the 
present  case,  the  control  had  actually  been  exercised,  and  the  grantor 
had  redeemed  and  resumed  the  enjoyment  of  his  property',  in  pursu- 
ance of  the  condition,  before  this  action  was  commenced,  and  the 
grantee  had  ceased  to  have  any  interest  in  or  claim  upon  it. 

Judgment  affirmed. 


CHAPTEE  VII. 

THE  COMPETITION  FOR  THE  MORTGAGE. 


Section  I.  —  Prioeitt. 


A.    Consolidation  of  Mortgages. 

BOVEY  V.   SKIPWITH. 
Chancery,  1671. 

[1  Cas.  in  Chan.  201.] 

In  1651  Sir  Francis  Drake  made  the  plaintiff  a  security  out  of  the 
manor  and  rectory  of  Waltham  upon  Thames.  Afterwards  in  1656, 
Drake  made  the  defendant  a  security  for  money  out  of  the  rectory 
only  (the  defendant  having  no  notice  then  of  the  plaintiff's  security, 
which  was  for  money  also).  Afterwards  the  defendant  hearing  of 
the  plaintiff's  security,  buys  in  a  security  precedent  to  the  plain- 
tiff's, which  one  Beddingfield  had  both  upon  the  manor  and  rectory. 

1.  Question  was,  Whether  the  plaintiff  should  be  admitted  to 
redeem  Beddingfield's  security  without  paying  off  what  was  due  to 
Sklpwith?  And  it  was  ruled  he  should  not.  Vide  Marsh  and  Lee's 
case. 

2.  Question  was,  "Whether  inasmuch  as  the  defendant's  security 
was  only  out  of  the  rectory,  and  the  security  he  bought  in  from  Bed- 
dingfield was  of  both  the  manor  and  rectory,  the  defendant  should 
make  use  of  Beddingfield's  security  as  to  the  manor  after  that  by  the 

f* profits  of  the  manor  and  rectory  Beddingfi^eld's  debt  was  satisfied? 

.  And  whether  then  the  plaintiff  should  not  then  be  admitted  to  enjoy 
the  manor,  his  security  being  as  well  of  the  manor  as  the  rectory,  and 
the  defendant  to  hold  only  the  rectory  till  he  was  satisfied. 

"Wyld  and  Twisden  were  of  opinion,  that  after  Skipwith  had  re- 
ceived what  was  due  on  Beddingfield's  security  he  should  receive  no 
more  profits  of  the  manor,  but  the  plaintiff  to  be  let  in  to  receive 
them,  and  the  defendant  only  to  make  use  of  Beddingfield's  security 

'Ks  to  the  rectory  to  protect  his  security  of  the  rectory.  But  it  was 
resolved  and  ruled,  that  the  defendant  should  hold  both  the  manor 
and   rectory  against  the  plaffibtiff  till  all  due  to  him  on  both  the 


'securities  was  paid  him.         /  \(^    X}^     QucBreXamen, 
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BAXTER  V.   MANNING. 
Chancery,  1684. 

[1  Fern.  244.] 

/    T?HE  plaintiflp  makfi.q  a  mortgagfi  of  hia  p.at.atp.  to  the  defendajatj  an(^ 
aftemaxds  the  .jmortgag.eft  ewJyaBCes,  and  lends  more  money  unto  the 

■  plaintiff,  the  mortgagor,  on  his  bond.     Tbe-plajntiff  Jjrings  his  hill 
to  redeem.     The  defendant  insists  to  have  his  bond  debt  as  well  as 

'"tbe-mortgage-money  paid  him. 

Per  Cueiam.  Although  there  is  no  special  agreement  proved  in 
this  case,  that  the  land  should  stand  as  a  security  for  the  bond  debt, 
yet  the  mortgagor  shall  not  redeem  without  paying  both. 


BRIDGEN  V.   CARHARTT. 

Chanckry,  New  York,  1824. 

[Hopkin's  Ch.  234.] 


y^ 


The  Chancellor.  The  defendant  Carhartt,  beihgindebted  to  Lan- 
sing, gave  him  a  bond  fur  sereB-htra4pe4-*Bd~niHe.tj>fiye  dollars  ;  and 
to  secure  the  debt,  Carhartt  and.  his  wife,  on  the  twenty-first  day  of 
March,  1812,  mortgaged  a  certain  tract  of  land  to  Lansing; 
"Carhartt  being  also  indebted  to  Thomas  Bridgen,  Anna  M.  Bridgen, 
and  Catharine  Bridgen,  in  the  sum  of  one  thousand  three  hundred  and 
ten  dollars,  gave  them  a  bond  for  that  sum  ;  and  on  the  twelfth  day  of 
September,  1815,  Carhartt  and  his  wife,  to  secure  the  debt,  mortgaged 
to  them  a  tract  of  land.  The  interest  of  Anna  M.  Bridgen  and  Catha- 
rine Bridgen,  in  this  bond  and  this  mortgage,  has  been  assigned  to  the 
complainant,  Thomas  Bridgen. 

Tlie  bond  and  mortgage  executed  to  Lansing  have  also  been  as- 
signed to  the  complainant. 

Both  mortgages  were  duly  registered. 
■»    The  lands  mortgaged  are  two  distinct  tracts. 

The  complainant  thus  holding  both  bonds  and  both  mortgages,  has 
instituted  this  suit,  to  obtain  satisfaction  from  the  mortgaged  lands.  Jt_ 
appears  that  one  of  the  mortgaged  tracts  is  insufficient  in  value  to  pay__ 
"^te^um  chargednpon  it ;  and  that^ the  other  mortgaged  tract  exceeds 
in  value  the  debt  for  which  jtJs^  mortgaged.    In~nrese~^ircumstances,  . 
the  complainant  asks  the  court  to  direct  that  the  excess  arising  from  / 
the  sale  of  one  of  the  mortgaged  tracts  bej'ond  the  sum  with  which  '^ 
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that  tract  is  chai-ged,  shall  be  applied  to  satisfj-  so  much  of  the  debt 
secured  hy  the  other  mortgage  as  may  not  be. raised  by  the  sale  of 
the  other  mortgaged  tract. 

In  support  of  this  claim,  the  complainant  relies  npon  English  author- 
ities ;  and  the  following  cases  are  cited.  1  Vern.  29,  245  ;  2  Vern. 
207,  286  ;  Amb.  733.     To  tliese  I  add,  3  Br.  Rep.  162. 

These  cases  and  many  others  show,  that  where  there  have  been  two 
mortgages  of  distinct  lands,  and  the  suit  has  been  to  redeem  one  of 
them,  the  English  chancery  has  refused  to  allow  a  redemption  of  one 
mortgage  unless  the  debtor  would  also  redeem  the  other.  Lord  Hard- 
wicke  indeed  declared,  in  1750,  1  Atk.  299,  that  he  was  not  satisfied 
that  this  was  the  established  rule  of  the  court.  Such,  however,  has 
been  the  general  doctrine  in  England. 

The  doctrine  of  these  cases  does  not  appear  to  have  been  adopted 
by  any  decision  of  our  own  courts ;  but  if  these  cases  are  authority 
here,  they  differ  from  the  case  now  before  this  court. 

The  English  cases  were  suits  to  redeem  ;  and  thej*  were  in  general 
bills  b^'  the  heir  of  the  mortgagor.  I  find  no  instance  in  which  distinct 
mortgages  of  different  lands  have  been  thus  tacked  in  a  suit  bj-  the 
moitgage  creditor  to  foreclose. 

The  English  authorities  seem,  therefore,  not  to  support  the  preten- 
sion of  the  complainant,  whose  suit  here  is  to  foreclose  and  obtain 
satisfaction  of  the  two  mortgages  from  the  lands. 

But  imder  our  laws„and  the  deeisions-of-outxmrLjjQurts,  axegJS-tered, 
JBortgagc  Js  regarded  as  an  encumbrance  for  the  debt_^xpressed  in  the    i 
mortgage^nd  for  no  greater  sum.     Such  is  the  sense  of  the  act  con-    I 
cerning  inortgages";  and"  thougb  tHe~"great  objects  of  the  registry  are 
to  secure  mortgagees,   to  give  notice  to  purchasers,  and  to  regulate 
priorities,  it  seems  also  to  be  the  spirit  of  all   our  statutes   respect- 
ing mortgages,  that  a  registered  mortgage  shall  never  become  a  security 
between  &\\y  parties,  for  any  other  debt  than  that  specified  in  the  regis-    J 
tered  instrument.  -^ 

The  English  doctrine,  by  which  a  mortgage  subsequent  to  a  second  "^ 
mortgage  may  be  tacted  to  the  first,  in  exclusion  of  an  intermediate  / 
mortgage,  has  been  adjudged  by  the  court  of  errors  to  be  inconsistent  (^ 
with  our  law  concerning  registered  mortgages.  1  Caines'  Cases  in 
Error,  112.  The  English  doctrine  of  tacking  has  thas  been  rejected  in  / 
the  only  adjudged  case  in  which  any  attempt  to  enforce  it  appears  to  | 
have  been  made  in  our  courts.  -^ 

T\ns  ia.  an-attempt  to  consolidatgjjjstinnt  raortgag;esJnto  one  security. 
Upon  what  reason  can  the  complainant  claim  to  blend  distinct  mort- 
gages of  different  lands,  made  at  different  times,  to  secure  distinct 
debts?  Each  debt  is  distinct;  the  several  mortgages  have  no  con- 
nection with  each  other;  and  each  of  them  is  a  specific  encumbrance. 
No  court  of  justice  would  treat  the  two  bonds  as  one  contract;  and  the 
two  mortgages  of  separate  tracts  of  land  arc  still  more  widely  distinct 
from  each  other. 
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It  is  urged  b3-  the  complainant,  that  when  a  mortgage  is  forfeited 
according  to  its  letter,  because  paj-ment  has  not  been  made  at  the 
stipulated  time,  the  mortgagor  must  do  equity  before  he  can  redeem. 
But  what  is  equity  between  the  mortgagor  and  the  mortgagee  ?  It  is  tiiat 
the  mortgage  is  still  merely  a  security' ;  and  that  the  debtor  is  entitled 
to  redeem  bj*  paj'ing  the  principal  and  interest  of  the  mortgage  debt. 
The  mQilgagS£»-iiideed,-lias_  a  le_gal  .estj.te  ;  but  it  is  a  legal  estate  only 
for  the  purpose  of  seonririg_t,ha  paj'ment  ofthesum  expressed  in  the 
'"mortgage^  In  all  other  respects  the  rriortgf|,ci;or  is  the^  owner  of  the 
land ;  he  may  convey  it,  or  it  may  be  sold  as  his  land,  by  execution  at 
the  suit  of  a  creditor ;  and  whether  the  land  is  held  by  himself  or  another, 
it  is  charged  with  the  mortgage  debt,  and  nothing  more.  The  mort- 
gagor being  now  regarded  as  the  owner  of  the  land,  for  every  purpose 
excepting  the  security  of  the  debt  charged  upon  it;  the  distinction 
between  the  legal  estate  of  the  mortgagee  and  the  equitable  estate 
of  the  mortgagor  serves  only  to  determine  that  the  remedies  of  the 
parties  are  given  in  some  cases  by  courts  of  law,  and  in  others  by 
courts  of  equitj'.  The  construction  of  a  mortgage  is,  as  it  should  be, 
the  same,  in  all  our  courts.  The  difference  between  law  and  equity,  in 
respect  to  mortgages  in  this  State,  consists  in  the  differenTremeofies 
and  forms  of  proceedjag^in  the  respective  "jurisdictions.     The  idea_ 


tliat  a  mortgagee  may  avail  himself  of  his  legal "estarte-'to  obtain  .any. 
advantage  beyond  the_  security  of  the  mortgaged  debt  is  wholly  arti- 

THml^^anlisJnfianisiateuLBdth  J.he_  nature  of  theTecoitty."  "  '2 

But  the  chief  argument  of  the  eomplainant"ls,  thai^between  the 
mortgage  debtor  and  the  mortgage  creditor,  it  is  just  that  the  full 
amount  of  both  debts  should  be  paid.  It  is  always  just  that  a  debtor 
should  pay  all  his  debts :  but  the  rights  of  these  parties  result  from 
their  contract ;  those  contracts  are  distinct  from  each  other  ;  and  each 
contract  must  have  effect,  according  to  its  terms  and  the  declared  in- 
tention of  the  parties.  Ajaortgagejo  secui-e  the  payment  of  a  sum  ot 
money  is  one  of  the  most  precise  contracts  known  to  our  laws  i  and  it 
cannot  be  converted. into  an~en"gagement  to  pay  a  greater  sum.  It 
never  can  be  enforced  for  a  greater  sum  without  perverting  the  true 
sense  of  the  contract.  '^he_claim  of  the  creditor  here  to  unite  the 
two  mortgages  is  an  attempt  to  acqliire  Tor  iiimseif^h'e  same  rights 
which  he  would  have  had  if  one  mortgage^  of  both  tracts  of  land  had 
Been  made~to  secure  the  aggregate  of  both  debts.  The  debtor  has 
made  no  such  contract ;  and  he  cannot  be  subjected  to  the  consolida- 
_tKMi  riftw  prnpntind  witli-ftnt  ^vielatiH«-th«  t&rms-aH4-sense_of_thajmQrt-  . 

gages  in  question . 

The  situation  of  the  complainant  in  respect  to  the  debt  secured  by 
the  inadequate  mortgage  is  that  of  any  other  mortgage  creditor,  where 
the  land  is  of  less  value  than  the  sum  for  which  it  is  mortgaged.  The 
mortgage  is  as  it  was  intended  to  be,  a  specific  encumbrance  for  the 
debt  expressed  in  the  instrument ;  and  the  bond  binds  the  debtor  for 
the  whole  debt,  whether  the  land  is  a  sufficient  or  an  insufficient  security. 

25 
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Tbe  remedy  of  the  complainant  for  that  part  of  the  debt  which  is  not 
obtained  from  the  land  is  upon  the  bond ;  and  thus,  both  the  bond  and 
the  mortgage  operate  according  to  their  tenor  and  the  intentions  of  the 
parties. 

If  there  is  any  justice  in  transferring  a  part  of  one  of  these  debts  to 
a  mortgage  upon  which  the  debt  was  never  charged  by  the  parties,  it 
would  be  equally  just  to  charge  any  other  debt  from  the  same  debtor 
to  the  same  creditor,  upon  the  same  mortgage :  and  any  other  creditor 
might  with  equal  justice  claim  to  be  satisfied  from  the  same  fund. 
But  the  debtor  here  is  insolvent ;  and  if  the  complainant  should  not 
obtain  the  deficiency  of  one  mortgage,  from  the  excess  of  the  other,  he 
maylustainaTossT""  Every  other  creditOT  of  this^ebtor  may  also  siis- 
"taiii  loss  W  his  insolvency;  and  if  the  complainant  has  efiectiye  security 
Tor  a  great  ^ar^  of  the  debts  due  to  him,  that  security  gives  him  no 
"claiin  to_a  farther  Reference  oyer^o&ei^creditors.  « 

~"  Tlie  complainant  is  a  purchaser  of  the  mortgage  to  Lansing,  and 
also  a  purchaser  of  two-thirds  parts  of  the  other  mortgage.  If  these 
securities  were  held  by  the  original  mortgagees,  there  could  be  no  pre- 
tence for  tacking  them  in  the  manner  now  proposed.  Upon  what  prin- 
ciple has  the  complainant,  as  purchaser,  better  or  greater  rights  than 
those  of  the  persons  from  whom  he  purchased? 
To  recapitulate : 

1.  The  English  authorities  do  not  warrant  the  application  of  the 
complainant  to  transfer  a  part  of  one  of  these  debts  from  one  mort- 
gage to  the  other  mortgage. 

2.  The  English  doctrines  of  tacking  mortgages  are  inconsistent  with 
our  laws. 

3.  A  consolidation  of  these  two  mortgages  would  essentially^  vary 
the  effect  of  each  instrument,  and  would-  be  a  violation  of  the  terms 

I    and  sense  of  the  express  contracts  of  the  parties. 

4.  The  balance  of  debt  due  to  the  complainant  upon  the  deficient 
mortgage  is  not  more  just  than  any  other  debt  due  from  the  mortgage 
debtor ;  and  as  the  mortgagor  is  indebted  to  other  persons  and  insol- 
vent, the  complainant  has  no  equitable  right  to  be  preferred  to  other 
creditors  beyond  the  terms  of  his  securities. 

I  am  accordingly  of  opinion,  that  the  claim  of  the  complainant  to 
iharge  one  of  these  mortgages  with  more  than  is  due  upon  it,  in  order 
to  satisfy  the  other,  is  a  pretension  unsupported  by  equity  and  contrary 
to  law. 

The  question  of  costs  being  afterwards  moved,  the  court  was  of  opin- 
ion, that  as  the  defendant  had  not  tendered  the  amount  due,  the  com- 
plainant was  entitled  to  costs.  It  is  not  enough  to  allege  that  he  is  and 
has  been  ready  and  willing  to  pay.-' 

1  Accord:  Osborne  v.  Carr,  12  Conn.  195;  GaUion  v.  McCaslin,  1  Blackf.  91; 
Thompson  v.  Chandler,  7  Me.  377  ;  Henderson  v.  NefE,  11  S.  &  R.  208.  — Ed. 
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r 


387 


BE0OK9  W;  BROOKS. 

StfPREMB  CohrTjImassachusbtt/,  1897. 


Field,  C.  J.  This  is  a  bill  to  redeem  certain  land  from  a  mortgage. 
TJhe  answer  sets  up  that,  in  addition  to  the  amount  due  on  the  note 
secured  by~the  mortgage,  other  sums  of  money  have  been  advanced 

^yI^£_^^-™9£^— S-S=&5iSil6^  -^-tb6--fflpi"^^g^£^>  foi?-^y^hich  it  waa- 
"^grppj^Jjiat  *''"  TYim-fgagp,  ffhriniri  ho  hoiri  ,gg  efcjij2?j;__ The  Conten- 
tion is  that  the  plaintiffs  should  be  required  to  pay  these  sums,  as 
well  as  the  amount  due  on  the  mortgage  note,  in  order  to  redeem,  or 
that  the  bill  should  be  dismissed.  There  is  a  cross- bill,  in  which  the 
same  claims  are  made  as  are  set  up  by  the  defendant  in  his  answer. 
The  case  was  sent  to  a  special  master  "  to  hear  the  parties,  with  their 
witnesses,  in  the  above  entitled  matters,  find  the  facts,  and  make  a 
report"  to  the  court. 

As  the  defendaijt  has  been  allowed  in  account  all  the  advances  and 
payments  of  money  for  taxes  made  after  he  became  the  owner  of  the 
mortgage,  his  argument  is  now  confined  to  the  advances  and  payments 
of  money  for  taxes  made  before  his  purchase  of  the  mortgage,  and 
to  advances  and  payments  of  money  made  for  other  purposes,  both 
before  and  after  that  purchase.  The  substance  of  the  findings  of  the' 
master  is  that,  although  there  was  no  agreement  that  the  advances 
and  payments  made  by  the  defendant,  whether  made  before  or  after 
his  purchase  of  the  mortgage,  should  be  secured  by  the  mortgage, 
yet  there  was  an  understanding  in  an  indefinite  way  that  the  defend- 
ant should  get  his  money  when  the  plaintiffs  should  sell  their  land. 
Only  one  agreement  is  found,  and  that  is  the  agreement  of  Nancy 
Brooks  and  the  plaintiffs  with  the  defendant  that,  if  he  would  release 
lot  No.  29  from  the  mortgage,  they  would  pay  him  $2,000  of  the 
$4,000  which  they  were  to  receive  from  a  sale  of  the  lot.  He  gave 
the  release,  they  sold  the  lot  and  received  $4,000,  and  never  paid  the 
defendant  the  $2,000  promised. 

The  defendant  relies  upon  Joslyn*  v.  Wyman,  5  Allen,  62 ;  Stone  v. 
Lane,  10  Allen,  74  j  Upton  v.  National  Bank  of  South  Reading,  120 
Mass.  153;  Taft  v.  Stoddard,  142  Mass.  545;  Douglas  v.  Stetson, 
159  Mass.  428;  and  other  similar  cases.  But  the  difficulty  is  that 
there  never  was  any  agreement  that  the  mortgage  should  be  held  by 
the  defendant  as  security  for  the  advances  and  payments,  and  an 
indefinite  understanding  that  the  plaintiffs  would  repay  the  payments 
and  advances  when  they  sold  the  land  out  of  the  money  obtained  from 
the  sale  is  not  enough.  Such  an  understanding,  if  it  means  any- 
JJlinp;.  jaeans  that  theUaa^HmaaCl  be  som  either  ■diaohar^jLi>^-"^a 
^mortgage  or  ju]H£caLto  the^  mortgage.     If  the  mortgage  is  discharged. 


itno'Ionger^n  be  held  as!igcuritvj;  if  the  land  is  sold  subject  to  the 
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mortgage  the  purchaser  takes  the  land  subject  to  the  mortgage,  ac- 
cording to  its  terms,  and  it  cannot  be  held  as  security  for  other  debts 
unless  the  purchaser  assents.     The  agreement  to  pay  $2,000  for  thex 
release  of  lot  No.  29  from  the  mortgage  out  of  the  $4,000  to  be  re-  j 
ceived  from  the  sale,  is  not  equivalent  to  an  agreement  that  the  mort-  I 
gage  should  stand  as  security  for  $2,000  in  addition  to  the  amount  / 
due- on  the  mortgage  note.     If  they  had  paid  this  $2,000  they  could  ( 
have  appropriated  it  towards  the  payment  of  what  was  due  on  the  1 
mortgage  note.     We  have  been  shown  no  case  where  a  mortgage 
given  to  secure  the  payment  of  a  definite  sum  of  money  has  been 
held  to  be  security  for  a  larger  sum,  on  facts  such  as  are  found  in  the  ■>; 
present  case.     The  final  decree  of  the  Superior  Court  must  be  affirmed, 
the  sixty  days  within  which  the  plaintiffs  may  redeem  to  be  reckoned   ' 
from  the  day  of  the  filing  of  the  rescript  of  this  court  in  the  Superior 
Court,  and  inter^t  on  the  sum  to  be  paid  to  be  reckoned  up-  to  the   j 
time  of  payment.  1  So  ordered. 
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Chancery  Division,  1882. 
,  [19  Ch.  D.  615.] 

Special  Case.     The  plaintiff  joined  in  the  mortgage  as  surety  for  I 
\William  Spence,  A.  Weir  having  declined  to  advance  the  £200  to  W.  / 
Spence  unless  the  plaintiff  entered  into  the  covenants  and  made  the  ' 
assignment  above  mentioned. 

Subsequently  to  the  28th  of  December,  1854,  i.  e.,  in  May,  1856,\ 
August,  1863,  August,  1864,  and  May,  1866,  William  Spence  bor-\ 
rowed  sums  of  money  amounting  to  £530  from  A.  Weir,  and  by  four  J 
indentures  charged  the  same  premises  with  the  payment  thereof  and  / 
interest.  The  plaintiff  had  no  knowledge  of  these  advances  having  ( 
been  made  until  the  6th  of  November,  1875.  William  Spence  paid  \ 
interest  on  the  £200  until  the  28th  of  June,  1867,  and  he  also  paid  / 
the  premiums  on  his  policy.  / 

A.  Weir  died  in  September,  1878,  having,  by  his  will,  made  in 
1874,  appointed  three  executors,  the  defendants  Jackson  and  Robins 
being  two  of  them,  and  they,  in  September,  1878,  made..a_demand_- 
upon  the  plaintiff  for  arrears  of  interest  on  the  £200  from  the  28th  of 
June,  1867.  The  plaintiff  paid  the  arrears,  and  also  the  interest 
which  accrued  due  up  to  the  28th  of  December,  1879,  under  the 
tBTortgage  of  December,  1854,  and  he  had  also  paid  the  premiums 
on  the  policy  of  assurance  on  the  life  of  William  Spence  from  the 
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year  1868  up  to  the  present  time,  and  he  had  paid  certain  costs  in 

-^nnection  with  the  mortgage. 

— ilALL,  V.  C.  The  arguments  which  have  been  submitted  on  behalf 
of  the  executors  do  not  affect  the  conclusion  which  I,  in  the  course  of 
them,  intimated  that  I  had  come  to;  nor  do  they  affect  the  principle 
laid  down  in  the  case  of  Newton  v.  Chorlton  to  which  I  referred  on 
Thursday  last.  I  consider  that  the  decision  in  that  case  is  perfectly 
good  law,  subject  to  this  observation,  that  Vice  Chancellor  Sir  W. 
Page  Wood  expressed  an  opinion  that  where  an  additional  security 
is  taken  by  the  creditor  after  the  original  securitywas  givenTand  the 

"^jptrac£of~suretyship  entered  into  the  right  of  the  surety  as  regards 
the  securities  given  to  the  principal  creditor^  did  not  extend Jto  the 
jaidditioriarsecurities.  The  Vice  Chancellor  did  not  think  that  the 
cases  went  so  far  as  to  give  a  surety  the  benefit  of  the  security  sub- 
sequently taken  by  the  creditor.  But  that  is  a  view  which  never 
commended  itself  to  me,  and  it  was  certainly  not  adopted  by  Lord 
Justice  Knight  Bruce  and  Lord  Justice  Turner  in  a  case  before  them 
of  Lake  v.  Brutton,  8  D.  M.  &  G.  441,  and  I  may  observe  that  Vice 
Chancellor  Sir  W.  Page  Wood  himself,  in  a  case  afterwa;rds  before 
him  of  Pledge  v.  Buss,  Joh.  663,  668,  stated  that  his  judgment  in 
that  case  had  been  disapproved  of  by  those  Lord  Justices,  although 
not  absolutely  overruled.  The  Vice  Chancellor  added:  "I  am  as 
much  bound  to  submit  to  their  opinion  as  if  the  decision  had  been 
reversed  on  appeal  before  them."  The  Vice  Chancellor  did  not 
mention  the  names  of  the  cases  to  which  he  referred,  but  I  may  state 
that  some  twenty  years  ago  in  my  copy  of  Mr.  Johnson's  reports  I 
noted  against  Pledge  v.  Buss  the  case  of  Lake  v.  Brutton  as  being 
the  one  which  the  Vice  Chancellor  had  in  his  mind,  and  there  is  also 
another  case  of  Pearl  v.  Deacon,  1  De  G.  &  J.  461,  which  I  thought 
was  referred  to  by  him.  That  was  an  appeal  from  a  decision  of  the 
late  Master  of  the  Rolls  (Sir  John  Eomilly,  24  Beav.  186).  It  was 
the  case  of  a  subsequent  security;  but  it  is  not  material  for  my 
purpose  to  consider  the  general  question  whether  there  has  been  a 
release,  or  what  is  the  effect  of  taking  an  additional  security,  and 
then  whether  that  additional  security  should  be  held  available  for 
the  benefit  of  the  surety.  There  has  never  been,  so  far  as  I  know, 
any  disapproval  of  the  general  principle  which  was  laid  down  by 
the  Vice  Chancellor  in  Newton  v.  Chorlton,  10  Hare,  646,  except  so 
far,  if  at  all,  as  the  Master  of  the  Rolls  may  have  dealt  with  it  in 
Farebrother  v.  Wodehouse,  23  Beav.  18,  where  he  seems  to  have 
followed  the  case  relied  upon  here  of  Williams  v.  Owen,  18  Sim. 
597,  which  certainly,  if  it  were  law,  would  be  an  authority  in  favor 
of  the  executors.  In  the  case  of  Newton  v.  Chorlton  the  principle 
laid  down  by  Vice  Chancellor  Sir  W.  Page  Wood  wjj_  that  a 
surety  was  to  have  the  benefit^f^  all  Mcurities,  "  whether  by  way.  of 
surety shiB_orriiprtgage,''  and  he  afterwards  added,  1 0  Hare,  652: 
■''''Thesurety  has  a  right  at  any  moment  to  every  security  held  by  the 
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creditor  at  the  date  of  the  contract  —  it  has  never  yet  gone  beyond 
T;Mt;-and'lie  has  further  aright  to  say,  you  must  always  hold  your- 
self in  a  position  to  be  put  in  motion,  at  my  request,  against  the 
principal  debtor."  I  consider  that  the  decision  in  Newton  v.  Chorl- 
ton,  supra,  was  carried  higher  by  the  decision  of  the  Lords  Justices 
in  Lake  v.  Brutton,  supra,  which,  as  I  have  said,  the  Vice  Chancellor 
himself  recognized  in  Pledge  v.  Buss,  supra,  and  I  consider  the 
decision  must  be  applicable  to  securities  taken  subsequently  to  the 
original  mortgage.  The  Master  of  the  Rolls  in  Farebrother  v. 
Wodehouse,  supra,  appears  to  have  followed  Williams  v.  Owen, 
supra,  as  it  applies  to  a  subsequent  security  taken  by  the  original 
creditor  —  that  he  could  make  advances  to  the  debtor,  and  that  they 
would  prevail  over  the  right  of  the  surety.  That  principle  is  entii'ely 
at  variance  with  the  decision  in  Newton  v.  Chorlton,  and  it  is  a 
singular  circumstance  that  in  a  subsequent  case  of  Drew  v.  Lockett, 
32  Beav.  499,  befoi-e  him,  although  he  had  followed  Williams  v. 
Owen,  Lord  Romilly  said.  Ibid.  505,  "I  am  of  opinion  that  a  surety 
who  pays  off  the  debt  for  which  he  became  surety  must  be  entitled 
to  all  the  equities  which  the  creditor  whose  debts  he  paid  off  could 
have  enforced,  not  merely  against  the  principal  debtor,  but  also  as 
against  all  persons  claiming  under  him."  It  was  odd  that  Lord  J 
Romilly  should  agree  with  the  principle  laid  down  in  Newton  v. 
Chorlton,  and  yet  come  to  a  conclusion  in  Farebrother  v.  Wodehouse 
which  seems  to  be  at  variance  with  it.  The  principle  on  which  Vice 
Chancellor  Sir  W.  Page  Wood  proceeded  was  the  same  as  laid  down 
by  Lord  Eldon  in  the  case  of  Mayhew  v.  Crickett,  2  Sw.  185,  which 
I  consider  a  leading  authority,  and  also  laid  down  in  earlier  cases : 
—  that  the  surety  is  entitled  to  have  all  the  securities  preserved  for 
him,  which  were  taken  at  the  time  of  the  suretyship,  or  as  I  think 
it  is  now  settled,  subsequently.  Nor  does  it  matter  at  all  in  prin- 
ciple, whether  the  creditor  takes  a  further  security  for  further 
advances  made  prior  to  the  time  when  the  surety  makes  payment 
of  the  debt.  They  have  nothing  to  do  with  the  surety.  He  is 
entitled  to  the  benefit  of  the  securities,  though  his  payment  be  not 
made  until  after  the  time  when  the  farther  advances  were  made  by 
the  creditor.  The_principle  is  that_^e^surety  in_ege_ct  ^bargains  that  ' 
the  securities  which Jihe  creditor  takes  shall  _be_f or  Mm^^if  and  when 
he  shall  be  called  upon  to  make  any  payment,  and  it  is  the  duty  of 
the  creditor  to  keep  the  securities  intact;  not  to  give  them  up  or  to 
burden  them  with  further  advance.s,  .,_The  same  principle  was  enun- 
ciated in  the  case  of  Duncan,  Fox,  &  Co.  v.  North  and  South  Wales 
Bank,  11  Ch.  D.  88,  where  the  Master  of  the  Rolls  on  the  hearing 
upon  appeal  from  the  judgment  of  Vice  Chancellor  Little,  said,  11 
Ch.  D.  95:  "It  cannot  be  said  that  in  every  instance  a  surety  is 
entitled  to  stand  in  the  place  of  the  principal  creditor  as  regards 
other  securities.  That  is  true  as  regards  securities  given  by  the 
debtor,  but  is  not  true  as  regards  securities  given  by  co-sureties." 
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But  here  I  have  nothing  to  do  with  the  question  which  was  decided 
in  that  case  —  a  question  between  persons  alleged  to  be  co-sureties. 
That  case  was  carried  to  the  House  of  Lords,  and  is  reported  in 
6  App.  Cas.  1.  The  House  of  Lords,  though  they  reversed  the 
judgment  of  the  Court  of  Appeal,  did  not  say  anything  which  affected 
the  principle  referred  to  by  the  Master  of  the  Rolls,  and  which  is  all 
that  I  desire  to  notice.  I  consider  that  the  principle  laid  down  in 
that  case  is  perfectly  plain  and  right;  and  also  that  the  decision  in 
Williams  v.  Owen,  supra,  is  not  law  now,  and  cannot  after  the  eases 
to  which  I  have  referred  be  followed.  I  decline  to  recognize  it. 
There  is  another  case  to  which  I  desire  to  refer,  that  of  Green  v. 
Wynn,  Law  Rep.  4  Ch.  204,  in  which  there  was  a  surety,  and  Lord 
Hatherley  said.  Law  Rep.  4  Ch.  207,  "  but  where  there  is  a  mortgage 
of  course  any  person  under  a  liability  to  pay  the  interest  would  be 
at  liberty  to  redeem."  I  am  of  opinion,  therefore,  that  the  plaintiff 
was  right  in  his  offer  to  pay  off  the  debt,  and  that  he  is  entitled  to  ; 
have  the  securities,  and  to  say  that  the  further  cbarsjes  for  the  sumfl. 
subsequently  advanced  are  inoperativR  as'aTriiiiii||  hiin  Tin  iliifiiiiil 
ants^the  es:(ifluroT'H,  naving  refused  the  offer  made,  and  being  wrong 

in  insisting  on  retaining  the  securities  ff-  ^-'^^  pniinnqnr>. i ^ 

mu^-  pay  the  costs  of  the  action. 
''  The  declaration  will  be  that  on  payment  to  the  executors  of  what 
shall  be  found  due  for  principal,  interest,  and  costs  in  respect  of  the 
mortgage  of  the  28th  of  December,  1854,  the  plaintiff  is  entitled  to 
have  the  securities  comprised  in  the  deed  transferred  to  him,  and  to 
hold  them  as  securities  for  the  repayment  to  him  of  the  sums  which 
may  be  paid  to  the  executors  by  him.  The  costs  of  the  plaintiff  will 
be  deducted  from  the  sum  which  he  may  be  required  to  pay,  as  in 
Wheaton  v.  Graham,  24  Beav.  483;  but  the  interest  will  not  be 
stopped  as  from  the  date  when  the  offer  of  payment  was  made. 


DREW  V.  LOCKETT. 

Chancery,  1863. 
[32  Beav.  499.] 

The  Master  of  the  Rolls.  The  question  is,  whether  the  plaintiff 
and  the  parties  claiming  under  the  settlement  of  the  26th  of  April, 
1853,  have  a  right  to  be  paid  the  £394  3s.  Sd.  out  of  Lockett's  share, 
in  priority  of  Sworder,  the  transferee  of  the  second  mortgage  of  the 
26th  of  August,  1852.     „        . 
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The  creueral  rigbtAf  a  surety  to  stand  in  the_  place  pf_the_cre(3iti)r, 
wholmTbeen  pajd  off,  is  not  disputed  ;  Lancaster  v.  Evors,  10  Bea,v, 
-i:31,'and  manj-  other  cases  establish  it,  and  the  general  right  is  not 
questioned.  But,  on  behalf  of  the  defendant  Sworder,  it  is  insisted 
that  this  right  is  confined  to  the  right  as  between  the  original  creditor 
and  the  principal  debtor,  and  that  it  does  not  extend  to  tbe  case  where 
subsequent  encumbrances  have  been  made  bj'  the  principal,  so  as  to 
deprive  such  subsequent  encumbrancers  of  their  securitj-,  and  that  as, 
in  this  case,  on  the  26th  August,  1853,  jMck^iijjjjjjjjg/jjj/j^Mia^di- 
vided  two-fifths,  subject  to  the  mortgage  t6  Evans,  to  Miss  Chan 
to  secure  a  sum  of  £72S,  wtiipb  ji^fff 


Sworder^  who  acted  as  solicitor  for  the  lady  in  that  transaction,  he 
is  entitled  to  have  that  paid  out  of  the  two-fifths  belonging  to  Lockett, 
against  all  persons  except  tho  mnytfTarrof.  Ti'.vgna^  and  the  authorities 
which  are  relied  on  for  this  purpose  are  Williams  v.  Owen,  13  Sim.  597 ; 
Bowker  v.  Bull,  1  Sim.  (n.  s.)  29 ;  and  Farebrother  v.  Wodehouse,  23 
Beav.  18,  before  me. 

But  I  amjjf  opinion  that  none  of  these  cases  establish  the  proposition 
that  would  be  necessary-  in  order  to  maintain  the  contention  of  the 
defendant.  '  In  the  first  place,  all  question  jof^absence  of  notice  of  the 
first  encumbrance  and  anj'  right  which  might  flow  frona  being  a  purchaser 
for  value  without  notice  may  be  disregarded  in  the  present  case.  No 
such  questions  arise  here ;  the  prior  mortgage  to  Evans  was  well  kaown 
to  the  subsequent  mortgagees,  and  it  was  subject  to  that  charge  that 

"the  subsequent~mortgages  were  created.  "tllsJitmQst  that  any  aLlhose 
cases  have  gone. appears  to  me  to  be  this; — th-at-aa— the-sjurety ^ew 
that  if  the  rnortgagee,  the  paj-ment  of  whose  debt  Jie^guaranteedj^  ad- 
vanced anj  further  money  Jt0.tjie  mortgagor  gnjhesecarii;yj3f  the  same 

"property,  he  would  be  entitled  to  tack  jthe.  second  - mortg,age  to  the 
former,  and  that  he  could  not  be  compelled  to  reconvej'  the  property 
until  both  mortgages  were  satisfied,  so  the  surety  cannot  insist  on 

"interposing  between  the  two  securities,  and  put  himself  in  a  better  situ- 
ation than  the  person  for  whom  he  became  surety.  That  he  cannot 
insist  on  being  a  first  mortgagee  before  the  second  mortgagee,  if  he 
tender  the  money  sufficient  to  pay  off  the  first  mortgage,  and  thus  en- 
deavor to  exclude  the  second  charge  created  in  favor  of  the  original 
creditor.  The  validity  of  these  decisions  is  not  now  the  question  before 
me,  butjhey  stand  on  a  separate  ground,  and  it  is  to  be  observed  that 
this  right  of  a  first  mortgagee  to  tack  further  advances  is  a  matter  which 
the  surety  might  prevent  by  a  stipulation  in  his  original  contract,  that 
his  suretyship  for  the  first  charge  should  cease  and  determine  in  case 
he,  the  mortgagee,  should  advance  further  sums  on  the  security  of  the 

__same  proper^y^wTthout  the  consent  of  the  surety.  But  even  this  excep- 
tion from  the  rule  can  only  apply  in  cases  where  the  first  mortgagee  has 
made  his  subsequent  advance  in  ignorance  of  any  other  charge  having 
been  made  by  the  mortgagor  on  the  same  property  in  favor  of  any  other 
person.    In  other  jiords,  it  is  only,  in  cases  where  the  first  mortgagee 


\ 
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could  tack  his  subsequent  advance  to  his  first  mortgage  that  Jie.  could 
appy  ilns  excepttdnjpjthe  doctrine.  But  if,  after  the  mortgage,  for 
tlie~ payment  of  whicli  the  surety  is  bound,  the  mortgagor  should  obtain 
monej-  from  another  person  on  the  security  of  the  first  mortgaged 
hereditaments,  and  if  notice  of  that  second  mortgage  should  be  given 
to  the  first  mortgagee,  then  no  further  advance  made  by  him  to  the 
mortgagor  could  be  tacked  on  to  his  first  mortgage,  nor  could  the  right 
of  the  surety'  to  stand  ip  the  place  of  the  first  mortgagee,  in  respect  of 
his  first  mortgage  when  paid  off,  be  contested,  in  case  the  surety  ad- 
vanced any  money  for  that  purpose,  unless,  in  the  solitary  case,  where 
the  first  mortgagee  advanced  further  money  on  the  same  security, 
without  knowledge  or  notice  of  any  charge  prior  to  his  second  advance. 
I  am  of  opinion  that  a  surety-  who  pays  off  the  debt  for  which  he 
became  surety  must  be  entitled  Jto^all^  the  equities  .whj?.!?  the  creditor, 

.  whose  debts  he  ..paid,  off,  could  have  enforced?  Jiotmerely  against  Jthe 
W'teip^^ '^^fator,  but  also  as^  against  all  persons  claiming  under  him..„ 
It  is  to  be  observed,  that  the  second  and  any  subsequent  mortgagee  is 
in  no  respect  prejudiced  by  the  enforcement  of  this  equity ;  when  he 
advances  his  money  he  knows  perfectly  well  that  there  is  a  prior  charge 
on  the  propertj',  and  if  he  thinks  fit  to  advance  his  mone}'  on  such 
security,  it  is  his  own  affair,  and  he  cannot  afterwards  with  justice 
complain.  The  amount  being  limited,  it  is  a  matter  of  indifference  to 
him  whether  the  first  mortgagee  or  the  surety  is  the  prior  claimant  for 
that  amount,  and  it  would  be,  in  my  opinion,  a  violation  of  all  principle 
if,  when  the  suretj-  pays  off  the  debt,  he  were  not  to  be  entitled,  as 
against  the  principal  debtor  and  those  who  claim  under  him,  to  be  paid 
the  full  amount  due  to  him. 

In  this  case  both  Miss.jCharsley  and  Jhe. defendant.  Sworder -knew 
that  the  two-ACths.  of  .Lgckett's  were  mortgaged  for  £2,000  and  interest ; 
it  was  subject  to  that  jcbaige,  that  they  advanced  this  monej-;  but  now 
TT^^efe'ndant  SwordeLseeks  to  make  out  that  the  charge  is  £394,  less 
"fhan  that  sum ;  nay  more,  for  the  defendant,  Ivho  is  consistent  and 
logical  in  his  contejition,  accordingly  insists,  that  the  plaintiff  ought  to 
conl^ribut^  one-halfof-thefltat  mortgage  deblT  as  if  she  had  originally 
received  one-half  of  the  money  advanced  bj'  EvansT  Inl.Tiis  case,  sup- 

~  pos^  the  plaiMiff  to  have  paid  off  Evans  and  to  have  taken  a  ti'ansfer 
of  his  mortgage  securities,  it  is  plain  that  no  conve3-ance  or  release 
could  have  been  obtained  from  her  until  she  was  repaid  the  full  amount 
of  the  debt  due  to  her  in  respect  of  Evans'  mortgage.  The  legal  estate 
vested  in  Sworder  in  the  unsold  portion  of  the  mortgagedlhereditam^entH^" 

~  cannot,  in  my^pinion,_ayaiI  him  ;  he  cannot  thereby  convert  his  mort- 

gagCj  which  was  subject  to  the  £2,000  and  interest  included  in  the  first 

'  cnarge,  into  a  charge  having  priority  over  that "SZ,"©!)!)^' either  as  against 

LJ^^m^or  as  against  anv  person  entitled  to  stand  in  his  place.  If  he 
cannot  as  to  the  whole,  so  neither  can  he  do  so  as  to  any  portion 
thereof,  and  that  is  what  he  now  seeks  to  do  by  his  present  contention. 
The  case  of  Willoughby  v,  Willoughby,  1  Term  Eep.  763,  to  which  I 
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frequently  have  occasion  to  refer  (see  Sharpies  v.  Adams,  32  Beav.  213), 
determines,  that,  in  such  circumstances,  the  legal  estate  does  not  pat 
the  person  who  gets  it  in  anj"  better  situation  than  he  stood  in  before. 
As  regards  all  encuiaiuajjcers,  of  which  lie  had  notice  before  he  ad- 
^^ced  his  mone^-,  they  have  priority  over  him,  whether  he  has  or  has 
not  got  in  the  legal  estate. 

The  remaining  points  urged  by  or  on  behalf  of  the  defendant  Mr. 
Sworder  are  equally  untenable.  In  the  7th  paragraph  of  his  concise 
statement,  he  insists  that  the  plaintiff  did  not  join  in  the  mortgage 
merelj'  as  suretj- ;  that  she  was  considerabl}'  indebted  to  Mr.  Lockett 
for  repairs,  &c.,  on  the  mortgaged  property  and  for  her  maintenance, 
and  that  she  joined  in  the  mortgage  to  secure  such  monej's ;  and  in 
addition  to  this,  that  a  considerable  portion  of  the  mortgage  money  was 
raised  for  the  purpose  of  being  laid  out  in  the  repairs,  &c.,  of  which 
the  plaintiff  has  had  the  benefit. 

This  is  not  proved,  but  if  every  word  of  it  were  true,  it  would  not 
entitle  Mr.  Lockett,  or  any  one  claiming  under  him,  to  contest  the 
right  he  admitted,  when  he  induced  the  plaintiff  to  become  suret}-  for 
him  to  Evans,  viz. :  that  she  was  to  have  all  Evans'  rights  over  again 
against  him,  Lockett,  if  she  paid  off  Evans  or  anj-  part  of  his  debt.  If 
Mr.  Lockett  has  an^-  claim  against  the  plaintiff  in  respect  of  improve- 
ment of  the  property-  or  her  maintenance,  he  must  bring  that  forward 
in  the  ordinar\-  wa}-,  although,  in  the  circumstances  of  this  case,  after 
the  lapse  of  time  which  has  occurred,  it  is  difficult  to  see  how  such  a 
claim  could  be  supported  ;  but  even  if  supported  to  the  fullest  extent, 
it  could  not,  in  respect  of  it,  give  him  a  charge  on  her  property,  or  any 
right  to  be  paid  out  of  the  produce  of  the  saj«  of  it,  unless  upon  a  clear 
contract  for  that  purpose,  entered  into  by/Miss  Odell,  after  admitting 
his  claim  and  knowing  what  she  was  abojii.  It  is  not  suggested  that 
anything  of  the  sort  occurred  here. 

A  case  is  also  attempted  to  be  made  out  by  Mr.  Sworder  against  the 
plaintiff  of  acquiescence  on  her  part ;  but  I  am  of  opinion  that  no  such 
case  is  established,  nor  after  the  settlement  of  her  share  in  April,  1853, 
could  it,  even  if  established,  be  of  any  avail  'as^against  anything  except 
her  separate  estate  for  life  in  the  property  settled. 

I  am  of  opinion,  on  the  whole  of  this  case,  that  the  plaintiff  is  en- 
titled, in  this  court,  to  the  first  charge  on  the  hereditaments  left  unsold 
in  March,  1856,  and  conveyed  by  Evans  to  Miss  Charsley,  exactly  in 
the  same  manner  as  if  the  £394  3«.  M.  taken  from  the  plaintiff's  share 
of  the  two-fifths  of  the  purchase-money  had  not  been  paid  to  Evans  ; 
as  if  his  mortgage  had  not  been  paid  off  in  full,  but  that  amount  Ivas 
Btill  due  to  him.  7 
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B.   Priority  among  Incumbrances. 

PEACOCK  -y.   BUET. 

Court  of  Chancery,  1834. 

[liL.J.  Ch.N.  a.  33.] 

M.  Atkinson,  in  March,  1810,  executed  a  mortgage  in  fee  to  one 
Cade.  Further  advances  were  afterward  made;  and  by  indenture  of 
the  lith  of  May,  1814,  the  mortgage  was  transferred  to,  and  the 
estate  became  vested  in  fee  in  John  Burcham,  subject  to  redemption 
on  payment  of  £7,800  and  interest. 

By  indenture  of  the  3rd  and  4th  of  December,  1815,  after  reciting 
the  mortgage  to  Burcham,  Atlsinson  conve3'ed  the  same  property  to 
Thomasine  Smith  in  fee,  subject  to  redemption  on  transferring  to  Mrs. 
Smith  the  sum  of  £2,100,  navy  £5  per  cent  annuities. 

It  appeared,  that  soon  after  the  execution  of  this  mortgage,  Mrs. 
Smith  wrote  and  sent  to  Mr.  Burcham,  the  first  mortgagee,  the  follow- 
ing letter :  — 

"Lincoln,  December,  1815. 
"Mr.  Burcham: 

' '  Sir,  —  I  understand  j'ou  have  a  mortgage  on  the  estate  of  M.  At- 
kinson, of  Fulbeck,  for  £6, 000  ;  and  it  being  necessary  that  you  should 
be  informed,  I  have  just  got  from  him  a  second  mortgage  for  £2,000, 
which  was  left  to  me  bj-  mj-  late  husband,  Samuel  Wood.  If  my  writ- 
ing to  j'ou,  sir,  is  not  sufficient,  I  shall  esteem  it  a  favor  if  you  will 
inform  me." 

Burcham  afterwards  advanced  the  further  sum  of  £900  to  Atkinson, 
which,  by  an  indenture  of  the  10th  of  February,  1816,  he  charged  on 
the  same  property. 

Atkinson,  the  mortgagor,  subsequently  persuaded  the  plaintiff,  Pea- 
.cock,  to  advance  the  sum  of  £12,000  on  the  security  of  the  property, 
on  having  a  transfer  of  Burcham's  mortgage ;  and  accordingly,  by 
indentures  of  the  12th  and  13th  of  Ma}',  1817,  and  made  between 
Burcham,  Atkinson,  and  Peacock,  in  consideration  of  £8,700  paid  by 
Peacock  to  Burcham,  and  of  the  further  sum  of  £3,300  paid  by  Peacock 
to  Atkinson,  the  premises  were  conv'eyed  to  Peacock  in  fee,  subject  to 
redemption  on  payment  of  the  sum  of  £12,000  and  interest;  and  after- 
wards, in  1823,  Atkinson  charged  the  property  with  the  further  sums 
on  £1,000  and  £800  to  Peacock. 

On  a  reference  to  the  Master,  it  appeared  that  the  estate  was  insuf-  "^ 
ficient  to  paj'  all  these  encumbrances ;  and  a  ouestion  was  the"  TfiiJ"'"^  i 
whether  Peacock  was  entitled  to  a  priorttyTo  the  whole  eTctent  of  liia 
security  over  r.ne  morT,g^age  \/n  M"°   fi"''«^'^|  ni'-  whether  bis  priority  was 


limited  to  the  sum  of  £7,812,  the  amount  due  at  the  time  Mrs.  Sjnith 
gave  notice  of  her  security  to  Burcham. 

"Peacock  inSsted  that,  havingnoTTbtice  of  Mrs.  Smith's  mortgage  at" 
'the  time  he  advanced  bis  money,  and,  possessing  the  legal  estate  and 
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the  title-deeds,  be  Was  entitled  to  a  priority  for  the  whole  of  his 
advances  over  Mrs.  Smith's  security  ;  and  the  Master  reported  in  his 
favor. 

To  this  report,  Mrs.  Smith  took  exceptions. 

The  Master  of  the  Rolls.    The  question  is,  whether  .aJhjjiA  moxt- 
gagee,  who  has  advanced  a  furthej:.  sum  to  a  raortgagor,j?!ithfiut.  notice    ^ 
^-wf  ^second  mortgage,  and  pbtajns.a  conyeyance-^f  the  legal  estate   ' 
from  ttie  first  moi-tgagee,  w^ojiad  notice  jofthe  second  mortgage,  can  , 
^^obtain  a  priority  over  the  second.     It  is  proved  in  tliis  case,  that  the 
second  mortgagee  gave  notice  to  the  first,  but  not  to  the  third  mort- 
gagee ;  and  I  think  that  the  real  question  is,  whether  he  is  or  is  not  a 
purchaser  for  valuable  consideration  without  notice.  _  It  is  said,  that.. 
though  he  had  no  personal  notice,  yet  he  js..affected  with  the  Jiotice  p_f 

( the  vendor ;  but  the  knowledge  of  a  vendor  has  never  been  held  to 

bind  a  purchaser  for  valuable  consideration  without  notice  ;  and  against 
this  application  of  the  rule  there  is  no  exception.  It  is  true,  that  in 
Mackreth  v.  Symmonds,  Lord  Eldon  asks  this  question:  "Is  there 
anj'  case  where  a  third  mortgagee  has  excluded  the  second,  if  the  first 
mortgagee,  when  he  convej-ed  to  the  third,  knew  of  the  second? 
When  the  case  of  Maundrell  v.  Maundrell  was  before  me,  I  looked 
for,  but  could  not  find  such  a  case  —  that  where  there  was  bad  faith 
on  the  part  of  the  first  mortgagee,  that  equity  was  applied."  It  ap- 
pears from  the  report  that  Sir  S.  Komilly  seems  to  have  assented  to 
this  proposition ;  but  the  answer  to  the  question  put  by  Lord  Eldon 
is  to  be  found  in  those  various  cases  which  have  settled,  that  up  to 
the  time  of  a  decree,  and  pending  a  suit,  a  third  mortgagee'  can  buy 
up  the  first,  and  obtain  a  priority  over  the  second  —  Marsh  v.  Lee, 
Brace  v.  The  Duchess  of  Marlborough,  Belchier  v.  Butler,  Belchier  v, 
Eenforth.  It  is  clear  that  these  cases  furnish  a  decisive  answer  to 
Lord  Eldon's  question ;  and,  in  fact,  to  give  a  third  mortgagee,  who 
has  obtained  the  legal  estate,  a  priority  over  the  second,  nothing  fur- 
ther is  necessary  than  to  have  advanced  his  money  without  notice  of 
the  second  mortgage ;  and  this  priority  may  be  obtained  even  during 
the  pendency'  of  a  suit,  for  the  equities  of  the  two  parties  being  equal, 
this  court  refuses  to  interfere,  not  because  one  has  a  better,  but  be- 
cause they  have  equal  rights.  It  appears  that  Mr.  Powel,  in  the 
second  volume  of  his  "  Treatise  on  Mortgages,"  states  the  same  objec- 
tion ;  and  he  cites  Whalley  v.  Whalley,  and  Pomfret  v.  Lord  Windsor ; 
but  it  will  be  found,  on  reference  to  those  cases,  that  they  have  no  ap- 
plication to  the  point,  and  that  they  do  not  even  contain  the  facts 
which  would  raise  the  question  —  and  this  removes  the  weight  of  the 
objection.  Upon  these  authorities,  independently  of  other  considera-  f 
tions,  the  third  mortgagee  (who  is  to  all  intents  and  purposes  a  pur-  jfi 
chaser  for  valuable  consideration),  not  having  had  notice,  is  entitled! 
■  to  the  full  benefit  of  his  legal  rights  and  remedies.  It  has  been  sup- 1  > 
posed  that  the  cases  of  Dearie  v.  Hall,  Loveridge  v.  Cooper,  Foster  v. 
Blackstone,  determine  the  point ;  but,  in  my  opinion,  the  decisions  in 
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those  cases  proceeded  on  different  pxinciples ;  they  merely  decided 
that  as  between  parties  having  equities  only,  he  who  first  gives  notice 
obtains  a  priority ;  and  this  is  apparent  when  we  look  at  the  grounds 
on  which  those  cases  were  decided.  Sir  Thomas  Plumer  proceeded 
on  the  principle  that  it  was  not  possible  to  transfer  the  legal  interest, 
but  that  wherever  it  is  intended  to  complete  the  transfer  of  a  chose  in 
action,  there  is  a  mode  of  dealing  with  it,  which  a  court  of  equity  con- 
siders tantamount  to  possession,  namely,  notice  given  to  the  legal 
depository  of  the  fund.  "  The  question  here  is,"  says  his  Honor, 
"  not  which  assignment  is  first  in  date,  but  whether  there  is  not,  on 
the  part  of  Hall,  a  better  title  to  call  for  the  legal  estate."  So  again 
Lord  Lyndhurst,  in  affirming  the  judgment  of  Sir  T.  Plumer,  states, 
as  a  reason  for  coming  to  the  same  conclusion,  "  that  the  act  of  giv- 
ing the  trustee  notice  was,  in  a  certain  degree,  taking  possession  of  the 
fund,  and  that  it  was  going  as  far  towards  equitable  possession  as  it 
was  possible  to  go."  So  that  those  cases,  so  far  as  they  apply,  are 
very  strong  decisions  in  favor  of  Peacock ;  for  they  decide  that  a 
second  encumbrancer,  without  notice,  having  obtained  a  quasi  legal ' 
title  in  a  chose  in  action,  gains  a  priority  over  the  prior  encumbrancer : 
here  Peacock  has  the  actual  legal  estate.  Those  cases  certainly  furnish 
no ar^ment  against  the  legal  right  of  the  third  encumbrancer;  I  there- 
"fore  think,  that  Mrs.  Smith's  mortgage  must  be  postponed  to  that  of 
the  plaintif[l 
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Chancert,  Michigan,  184:3! 
[Walker  CL  175.] 

Bill  of  foreclosiire. 

The  Chancelloe.  The  rights  of  the  parties  ai-e  the  same  now  as 
before  the  agreement  was  entered  into  between  McDowell  and  Law- 
rence, to  cancel  the  Tuthill  mortgage,  and  give  one  running  directly 
to  Lawrence,  in  its  place.  All  parties  had  ndtice  of  the  $3,000  mort- 
_^ige  to  Simmons,  before  the  cbange  was  made;  and  what  has  taken 
,place_since  cannot  affectrhis  rights,  ' "    "  """"" '" 

It  is  said  McDowell  might  have  sold,  or  mortgaged,  his  contract,  but 
that  he  had  no  interest  in  the  land  itself,  to  mortgage,  the  title  being 
in  Lawrence.  At  law,  a_  contract  for  the  purchase  of  land  gives  the 
.vendee  no  interest  in  the  land ;  but  the  rule  is  otherwise  in  equity, 
which  considers  the  vendor,  as  to  the  land,  a  trustee  for  the  purchaser, 
and  the  vendee,  as  to  the  money,  a  trustee  for  the  seller.  In  equity, 
the  land  belongs  to  the  vendee,  and  may  be  sold,  devised,  or  encum- 
bered by  him,  and,  on  his  death,  will  descend  to  his  heirs.     Seton  v. 
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Slade,  7  Vea.  B.  265,  274,  6  Ves.  R.  353  ;  Champion  v.  Brown,  6  J.  C.  E. 
398.  It  must  be  taken,  however,  subject  to  the  rights  of  the  vendor 
under  the  contract.  And,  McDowell  having  an  equitable  interest  in 
the  land  under  the  contract,  the  mortgage  from  him  to  Simmons  was 
an  equitable  mortgage  of  that  equitable  interest. 

This  mortgage  was  recorded  on  the  day  it  was  executed,  and  it  is\ 
insisted  that  the  registry  of  it  was  notice,  to  both  Tuthill  and  Lawrenpef 
in  their  subsequent  dealings  with  McDowell,  and  with  each  othec/The 
registry  of  a  deed  or  conveyance  required   by  law  to  be  recorded, 
when  properly  registered,  is  notice  to  subsequent  purchasers  of  the 
existence  and  contents  of  such  deed  or  conveyance,  in  equity,  as  well 
as  at  law.    If  an  instrument  should  be  registered,-  which,  the  law  4oe9     t 
not  require  to  be  registered;t.the^  record  of  it  woa]Ji4J)e_noticeJo^no_ong_|.    \ 
for,  no  person  is  expected,  much  less  bound,  to  examine  the  registry 
for  that  which  has  no  business  to  be  there.     Our  registry  law,  it  seems 
to  me,  has  reference  to  conveyances  of  the  legal  estate,  or  interest  in 
law,  only,  except  where  a  trust  is  created,  or  declared,  in  writing, 
which,  to  be  notice  to  subsequent  purchasers,  the  statute  requires  to  bk 
recorded.     The  language  of  the  statute  is  :  "  No  bargain  and  sale,  or\ 
other  like  conveyance  of  any  estate  in  fee  simple,  or  for  life,  and  no  j 
lease  for  more  than  seven  years  from  the  making  thereof,  shall  be  valid   1 
and  effectual  against  any  other  person  than  tlie  grantor,  and  his  heirs 
and  devisees,  and  persons  having  actual  notice  thereof,  unless  it  is     j 
made  by  a  deed  recorded  as  provided  in  this  chapter."     R.  S.  260.     In     ' 
Parkist  v.  Alexander,  1  J.  C.  R.   397,   Chancellor  Kent  thought  the 
better  opinion  was,  that  the  registry  of  an  equitable  mortgage  was 
notice  to  a  subsequent  purchaser  of  the  legal  estate.     His  opinion  in 
that  case,  however,  was  based  on  the  peculiar   phraseologj'  of  the 
registry  act  itself.     He  says :  "  The  statute  I  have  cited  speaks   of 
any  '  writing  in  the  nature  of  a  mortgage,'  and  these  words  may  reach 
to  any  agreement  creating  an  equitable  encumbrance."     The  language 
of  our  statute  is  not  so  broad,  and  the  case  of  Parkist  v.  Alexander, 
consequently,  is  no  authority  that  the  registry  of  a  mere  equitable 
■mortgage,  like  the  one  to  Simmons,   is,   under  our  statute,  notice  to 
subsequent  purchasers. 

The  mortgage  to  Tuthill  stood  on  the  same  footing  with  that  to 
Simmons,  with  this  difference,  that  Simmons's  mortgage  was  prior  in 
time.  They  were  both  liens  on  McDowell's  equitable  interest  in  the 
land,  and  neither  of  them  was  an  assignment  of  the  bond  for  a  deed 
by  way  of  mortgage.  Neither  Simmons  nor  Tuthill  acquired  any  legal 
interest  in  the  bond ;  neither  could  have  sued  Lawrence  for  a  breach 
of  its  condition  ;  their  interest  was  purely  equitable,  not  legal,  and 
their  remedy  against  Lawrence,  as  well  as  McDowell,  such  as  could  be 
had  in  a  court  of  equity  only.  What  then  were  the  relative  rights  of 
Simmons  and  Tuthill,  under  their  respective  mortgages?  The  rule  in 
equity  on  this  point  is  well  expressed  by  Chancellor  Walworth,  in 
Grimstone  v.  Carter,  3  Paige  R.  436.     He  says :  'iJt  is  the  settled 
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doctrine  of  the  court  that,  when  the  equities  of  the  parties  are  equal, 
and  neither  has  the  legal  title,  the  one  who  has  the  prior  equity  must 
prevail.  Nor  will  the  court  permit  the  party  having  the  subsequent 
equity  to  protect  himself  by  obtaining  a  conveyance  of  the  legal  title, 
after  he  has  either  actual  or  constructive  notice  of  the  prior  equity." 
As  between  these  two  mortgages,  then,  Simmons's  mortgage,  being 
"^rior  in  time,  was  prior  in  right;  and  this  priority  was  not  destroyed,  or 
Jq^^j,  the  assignment  of  the  Tuthillmortgage  to  Lawrence  without  ^ 
potice  of  the  prior  mortgage.  ,  Tnthill  had  no  notice  of  the  mortgage 
to  Simgoons^  when  he  took  his  mortgage;  and  an  assignment  of  it  to 
athird  person,  without  notice,  could  not  give  the  assignee  a  better 
jight  than  Tuthill  himself  had.  Lawrence  acquired  the  right  of  Tutliill, 
and  nothing  more..«  There  was  not  a  iinion  of  the  legal  estate  and  a 
subsequent  equity  in  the  same  right,  for  Lawrence  held  the  legal  title 
in  trust  for  McDowell;  and,  before  the  agreement  was  consummated 
to  cancel  the  Tuthill  mortgage  and  give  another  in  its  place,  when  he 
acquired  the  legal  estate  in  his  own  rigbt,  both  he  and  Wing  had  notice 
of  the  Simmons  mortgage.  The  English  doctrine  of  tacking,  which, 
perhaps,  would  be  applicable  to  such  a  case,  has  not  been  adopted  in 
this  country.  1  Caines  Ca.  112;  3  Pick.  E.  50;  1  Hopk.  R.  234; 
4  Kent  Com.  178,  179. 

The  premises  included  in  Simmons's  mortgage  must  be  sold  sepa-  ^ 
rately,  and,  out  of  the  proceeds  thereof,  the  $250  note  given  by 
McDowell  to  Lawrence  for  the  purchase-money  must  first  be  paid  (the 
other  note  having  been  paid),  and  then  Simmons's  mortgage  for  $3, 000  ;  / 
and,  with  the  balance,  if  anj-,  and  the  proceeds  of  the  residue  of  the 
mortgaged  premises,  the  Lawrence  mortgage  must  then  be  paid,  and 
then  Simmons's  second  mortgage.  /^  /  ;  yiy 

'■'  ■'  ,„■» 
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Supreme  Court,  Alabama,  1903, 

[33  So.  Eep.  546.] 


Appeal  from  city  court  of  Montgomery ;  A.  D.  Satee,  Judge. 
Suit  by  Elizabeth  A.  Bigelow  against  Walter   Henry  Scott  and 
others.    From  a  decree  for  defendants,  plaintiff  appeals.     Affirmed. 
Prior  to  April,  1899,  one  Henry  M.  Frank  purchased  and  had  con- 

^Jlgd-to.  hima  certain  piece  of  rear  estate  lying  in  the  city  of  Mont- 

gomery,  Ala.,  an.d. on  the  22d  day  of  April,  1899,  he  and  his  wife, 

v_.,MoJ]ieJPraiil^«xeciited  j,  mortgage  thereon  to  one  Mrs.  P.  N.  Tyson 

to  secure  aloan  made  by  her  to  said  Henry  M.  Frank.    On  July  25, 
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1899,  the  appellees  here,  "Walter  Henry  Scott  and  "William  J.  Scott, 
filed  a  bill  in  the  city  court  of  Mohtgoraery,  in  equity,  against  the  said 
Henry  and  MoUie  Franli,  seeking  to  have  declared  in  their  favor  a 
resulting  trust  in  said  land.  rteUef  was  granted  as  prayed,  and  all 
right  and  title  of  said  Franks  was  by  decree  renetHTBd-on-tbe-2?th~day 
o^MajiilsiaiQl)  d§y^ed  out  of  them,  and  a  deed  to  complainants  Scott 

'ordered.  Subseau^t' tQ~the  fifing  of  said  bnr by  the  Scott's,  and  nrpr 
to  a  decree  therein  —  that  is,  on  the  i5Lh  uf  May,'  li^Ou  ^  said  Franks 

'""bonowedTfpjm'oSeG-ay_a_sump£  money,  which  was  so  borrowed  and 
loaned  on  the  express  understanding  arid  "agreement  that  with  the 
money  loaned  the  said  mortgage  to  said  P.  N.  Tyson  should  be  paid, 
and  it  was  in  fact,  so  used,    To  secure  the  JqajQ  a  mortgage_was  exe- 

"ciited  by  the  Franks  to  Gay  on  the  said  property  ^bove  referred  to. 
Afterwards,  on  February  13,  1901,  the  said  Franks  borrowed  a  sum 
of  money  from  the  appellant  in  this  case,  Mrs.  Elizabeth  A.  Bigelow, 
and  to  secure  the  same  eMcuted_to  her  the  mortgage  mentioned  in 
this  bill,  and  this  loan  was  made  and  obtained  for  the  express  pur- 
pose of  relieving,  the  said  land  from  the  encumbrance  of  the  Gay 
mortgage,  and  out  of  the  proceeds  of  this  loan  they  paid  to  said  Gay  the- 
debt  secured  by  the  mortgage  held  by  him.  Appellees,  "W.  H.  Scott 
and  W.  J.  Scott,  filed  the  bill  in  this  case  to  have  the  mortgage  to 
Mrs.  Bigelow  cancelled  as  a  cloud  on  their  title.  By  cross-bill  Mrs. 
Bigelow  asked  that  she  be  subrogated  to  the  lien  of  said  mortgage 
to  Tyson,  or  be  treated  as  an  equitable  assignee  thereof,  and  that  it 
be  foreclosed  for  her  benefit.  The  lower  court  sustained  demurrers  , 
to  her  cross-bill,  and  dismissed  it  as  wanting  in  equity,  and  rendered  a  [ 
final  decree  granting  to  the  complainants  the  relief  prayed. 

McClellan,  C.  J.  Franks  had  the  legal  title  to  certain  land.  The 
Scotts  were  the  equitable  owners  of  it,  having  the  equity  to  compel  a 
conveyance  from  Franks  as  upon  a  resulting  trust.  Franks  mortgaged 
the  land  to  Mrs.  T3'sdn  to  secure  money  presently  borrowed.  Mrs. 
T3-son  had  no  notice  of  the  Scotts'  equity.  After  this  the  Scotts  filed 
their  bill  to  enforce  the  trust  in  their  favor.  "While  this  bill  was  pend- 
ing, Franks  borrowed  money  from  Gay  to  paj'  off  the  Tyson  mortgage, 
and  the  money  was  so  used,  said  mortgage  being  formally  discharged 
and  satisfied ;  and  executed  to  Gaj'  a  mortgage  on  the  land  to  secure 
this  loan.  Some  time  after  this,  and  while  the  Scotts'  said  bill  was 
still  pending,  Franks  borrowed  money  from  Mrs.  Bigelow,  and  to 
secure  the  same  executed  to  her  a  mortgage  on  this  land.  This  loan 
was  made  and  obtained  for  the  purpose  of  securing  money  to  pay  off 
the  said  Gay  mortgage,  and  out  of  the  money  so  borrowed  Franks 
paid  to  Gay  the  debt  secured  by  the  above-mentioned  mortgage  to 
him.  Assuming  that  Gay  made  the  loan  to  Franks  in  contemplation 
of  the  Tyson  mortgage  and  for  the  purpose  of  Franks'  applying  the 
money  so  loaned  In  payment  of  that  mortgage,  and  that  it"  was  so 
applied,  and  that  mortgage  thereby  discharged,  Gay,  his  own  mort- 
gage  being   inoperative  against  the  Scotts  because    he   took  it  Us 
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pendens,  would,  for  the  securitj'  and  reimbursement  of  his  loan  to 
Franks,  so  applied  to  the  discharge  of  the  valid  Tyson  mortgage,  be 
entitled  to  subrogation  to  the  lien  of  the  last-mentioned  mortgage 
under  the  doctrinfe  of  equitable  assignments ;  the  theory  being  that, 
having  paid  off  the  existing  mortgage  at  the  request  of  the  mortgagor 
in  just  expectation  that  he  would  have  like  security  for  his  money,  he, 
though  without  previous  interest  in  the  land,  is  not  a  mere  stranger 
and  volunteer  in  respect  of  such  payment,  but  had  a  right  to  inter- 
vene as  he  did,  and  is  entitled  to  avail  himself  of  the  lien  of  the  Tyson 
mortgage  which  he  has  discharged.  Bolman  v.  Lohman,  74  Ala.  507 ; 
Faulk  V.  Calloway,  123  Ala.  325,  26  South.  504 ;  Scott  v.  Mortgage 
Co.,  127  Ala.  161,  28  South.  709;  Tait  v.  Mortgage  Co.,  132  Ala. 
193,  31  South.  623.  But  we  know  of  no  case  which  would  extend 
the  right  of  subrogation  to  the  lien  of  the  Tyson  mortgage  to  Mrs. 
Bigelow,  nor,  in  our  opinion,  can  it  be  extended  upon  sound  prin- 
ciple. She  did  not  pay  off  that  mortgage,  nor  did  she  lend  monej-  to 
Franks  with  which  to  pay  it  off,  nor  was  it  paid  off  with  her  monej'. 
She  paid  off  the  Gay  mortgage  onlj-,  and  that  was  inoperative  against 
the  equit}'  of  the  Scotts.  It  is  true  that  Gaj',  as  an  incident  to  the 
circumstances  under  which  his  mortgage  was  taken,  had  a  right  of 
action  in  equity  to  be  subrogated  to  the  Tyson  mortgage,  which  he 
paid  off —  a  right  to  have  the  chancery-  court  decree  an  assignment 
of  the  lien  of  that  mortgage  to  him ;  but  his  right  was  not  secured 
by  the  Gay  mortgage,  and  it  was  not  in  the  contemplation  of  JNIrs. 
Bigelow  when  she  paid  the  Gay  mortgage.  She  did  not  know  of 
its  existence.  She  could  have  had  no  expectation  of  succeeding  to 
this  mere  cause  of  action  in  Gs,y.  She  did  not  pay  Gay  for  it,  and 
take  it  over,  if  that  were  possible.  Slie  was  an  utter  stranger  to  this 
right,  a  stranger  to  the  Tyson  mortgage,  and  she  in  no  way  connects 
herself  with  it.  If  in  any  sense  it  can  be  said  that  her  monej'  in  fact 
discharged  Gay's  right  of  action  to  enforce  subrogation  to  the  T^-son 
mortgage,  the  discharge  was  effected  without  and  be^^ond  intention  on 
her  part  or  on  the  part  of  Gay  or  Franks,  and  she  would  still  be  a 
stranger  to  it,  just  as  Gay  would  have  been  had  he  made  the  loan  of 
monej^  to  Franks  without  reference  to  that  mortgage.  On  the  facts 
of  the  case,  we  concur  with  the  judge  of  the  city  court  that  Mrs. 
Bigelow's  mortgage  was  without  efficacy  against  the  equity  of  the 
Scotts,  and  that,  equity  having  drawn  to  it  the  legal  title  by  virtue  of 
the  decree  on  the  bill  of  the  Scotts  against  Franks,  the  Scotts  are 
entitled  to  haye  the  mortgiage  cancelled  as  a  cloud  on  their  title. 

Affirmed} 


rmeater,  IftlH.  L.  C.'^O.^Ed. 

^^  u  f "  If  v'»<  r'  A  KJ.    ^  .*P  y  \ 
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[54  Ark.  153.] 

King  mortgaged  to  Wooster  property  on  which  he  had  given  a  prior 
mortgage  to  Cavender  &  Greer.  The  latter,  subsequent!}-  and  without 
knowledge  of  Wooster's  intervening  lien,  released  their  lien  and  took 
a  new  mortgage  thereon  for  the  same  debt.  This  suit  was  brought  to 
restore  the  priority  of  the  first  mortgage.  From  a  decree  granting  this  | 
relief,  defendants,  Wooster  &  King,  have  appealed. 

Hemingway,  J.     The  appellees  released  the  lien  of  a  prior  mortgage 
and  took  a  second  mortgage  to  secure  their  debt.     They  were  ignorant 
that  an  intermediate  mortgage,  covering  the  same  propert}',  had  been 
made  to  the  appellant.     They  would   not   have  released   their  prior 
mortgage  if  they  had  known  of  the  one  intermediate.    The  evidence 
discloses  that  thej-  acted  in  good  faith  without  culpable  negligence. 
The  appellant  made  some  advances  under  his  mortgage,  before  the 
second  mortgage  of  the  appellees  was  executed,  and  while  their  first 
mortgage  appeared  upon  the  records  as  a  paramount  lien ;  as  to  those 
advances  he  understood  at  the  time  that  they  had  the  paramount  lien. 
He  made  further  advances  after  the  first  mortgage  appeared  satisfied 
of  record,  but  with  full  notice  that  it  was  satisfied  only  by  the  execu- 
tion of  the  second ;  and  he  could  not  have  been  misled  by  such  record   / 
satisfaction,  nor  have  believed  that  the  appellees  intended  to  postpone/' 
their  lien  to  his.     As  the  appellees  acted  in  good  faith  and  without  \ 
culpable  neglect  under  a  mistake  as  to  a  material  fact,  it  is  within  the  / 
ordinary  powers  of  a  court  of  equitj'  to  gi'ant  them  relief,  provided  it  j 
can  be  done  without  working  hardship  or  injustice  to  innocent  parties./ 
1  Story,  Eq.,  sec.  110 ;  2  Pom.  Eq.,  sec.  849.  v. 

In  cases  in  all  respects  like  the  present,  courts  of  equity  have/, 
extended  their  aid  and  restored  the  lien  of  the  satisfied  mortgage;  sucht^ 


action,  we  think,  is  sustained  by  correct  principle  as  well  as  by  the 
authority  of  adjudged  cases.     Bruse  v.  Nelson,  35  la.  157 ;   Hutchinson 
V.  Swartsweller,  31  N.  J.  Eq.  205 ;  Cobb  v.  Dyer,  69  Me.  494 ;  Camp- 
bell V.  Trotter,  100  111.  281;  Jones  on  Mortg.,  sec.  971;  Corey  v.    j 
Alderman,  46  Mich.  540;  Young  v.  Shauer,  35  N.  W.  Rep.  629  ;  Rob--^ 
inson  v.  Sampson,  23  Me.  388  ;  Geib  v.  Reynolds,  35  Minn.  331.  /^ 

The  judgment  is  affirmeMcr-^ 
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GIRARD  TRUST  COMPANY  v.   BAIRD.    / 
Supreme  Court,  Pennsylvania,  1905.        f 

{212  Pa.  St.  4\.]  / 

Bill  in  equity  to  determine  priorities  of  lien.  i        \ 

Exceptions  to  adjudication.  V 

Tiie  facts  appear  by  tiie  opinion  of  the  Supreme  Court. 
Errors  assigned  were  in  dismissing  exceptions  to  adjudication. 
Opinion  by  Mr.  Justice  Mesteezat,   May  8,  1905  : 
Joseph  F.  Tobias  was  the  equitable  owner  of  an  undivided  169/800 
part  of  certain  real  estate  in  Philadelphia,  known  as  the  "  Old  Oaks  " 
property,  the  legal  title  to  which  was  in  W.  H.  Jenks.     Tobias  bor- 
rowed money  from  the  Fidelity  Trust  Company,  the  Girard  Trust 
Company,   the   plaintiff,  Montagu   M.  W.  Baird,  the   defendant  and 
appellant,  and  from  Mr.  Jenks.     As  collateral  security  for  these  loans, 
he   "bargained,  sold,  assigned  and   transferred  " ^U  in terest^  in  the 
"Old  Oaks"  property  to  each  of  his  nror^itnrg^.  hii<;  jinn"  f>f  thpgp 
—  assignments  was  recorded.     Iliisbill  was  filed  by  the  Girard  Trust 
Company  against  Tobias,    the   Fidelity   Trust   Companj-,  Baird  and 
Jenks  for  the  purpose  of  having  determined  the  priorities  of  lien  of 
the  several  assignments,  and  for  a  decree  directing  the  sale  of  Tobias's 
interest  in  the    property    and    application    of   the  proceeds  to  the 
payment  of  the  plaintiff's  lien.     The  plaintiff  loaned  Tobias  $2,500  on 
August  19,,.l897,  and  the,  saros  .amount  on  .DfifieaiterJLS^.  189  V  and 
on  each  occasion  took  as  collateral  security  the  assignment  of  his. 
— inieifi8lUftJihe,'iJ[ildQaka-"_p,roperty.    .Suhaequentl^these- loans  were 
__gaidj_but  instead   of   the   assignment  of  December  18,  1897,  being 
-— retuFBed— to-.Tobiag^jt__was    then    agreed^ .  by    th^  parties  iha.t  thp. 
plaintiff  should  retain  it  to  secure  future  loansT    Qnlllecejnber^l. 
1900,  the  plaintiff  company^  loaned  Tobias  $7,000  forwhich  a  prom- 
__issory  note  was  given  in  which  it  was  recited  that  he  had  "deposited 
as  collateral  securilgLJM.  the  pa,ymentof^^this  liability  •  •  •  assignment 
of  an  undivided  interest  of   169/800  in  'Old  Oaks'  property  dated 
12/19/97."    The  loan  of  the  Fidelity  TrustCqmpany  was  made  July 
__13v  ia§6,  of  Mr.  Jenks,  July  12,  1900i_and  of'Mr.  Baird,  February^|li;^ 

_J[901, A.ccompanying  each  of  the  several  loans  was  an  assignment  of 

Tobias's  interest  in  the  "Old  Oaks"  property  as  collateral  security.  - 
The  court  below  held  that  the  assignments  were  unrecorded  equitable 
mortgages  and  entered  a  decree  that  the  several  assignees  had  a  lien 
against  Tobias's  interest  in  the  "Old  Oaks"  property  from  the  dates 
of  their  respective  assignments,  and  that  they  were  entitled  to  partici- 
pate in  the  proceeds  of  the  property  according  to  the  priority  of  date 
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Of  the  assignments.  From  this  decree  Baird  has  appealed  and  raises 
the  single  "question  of  the  right  of  the  plaintiff  company  to  have 
priority°over  him  in  the  distribution  of  the  proceeds  of  the  sale  of  the 
interest  of  Tobias  in  the  "Old  Oaks"  property.  The  appellant 
contends  (1)  that  the  original  loan  of  $2,500  by  the  Girard  Trust 
Company,  secured  by  the  assignment  of  December  18,  1897,  having  I 
been  paid  off,  the  assignment  which  is  conceded  to  be  a  mortgage  was 
extinguished  and  could  not,  as  against  creditors  of  the  mortgagor,  be 
revived,  and  (2)  that  if  the  mortgage  had  any  validity  as  a  security  for 
the  loan  of  $7,000  of  December  31,  1900,  it  was  only  valid  to  the  ex- 
tent of  its  face  amount,  $2,500,  and  not  the  amount  of  the  larger  loan." 

"We  do  not  regard  either  of  these  positions  as  tenable.  The  ap- 
pellant concedes  that  the  several  assignments  made  by  Tobias  were 
equitable  mortgages  on  his  undivided  interest  in  the  "Old  Oaks" 
property,  and  acquiesces  in  the  position  of  the  court  below  that  they 
have  priority  according  to  tlieir  respective  dates.  It  is  true  that  a 
mortgage  paid  by  the  mortgagor  cannot  be  kept  alive  and  retain  its 
lien  against  subsequent  mortgage  and  judgment  creditors  without 
notice.  But  as  between  the  parties  to  the  instrument,  the  mortgage 
may  by  agreement  be  kept  alive  and  be  enforced  against  the 
mortgagor  for  the  amount  of  the  loan  secured  by  it.  In  Mitchell  v. 
Coombs,  96  Pa.  430,  a  mortgage  was  given  to  a  bank  to  secure  a 
bond  which  was  subsequently  paid  by  the  obligor,  but  the  mortgage 
•was  retained  by  the  bank  as  security  for  further  discounts.  In  de- 
livering the  opinion  of  this  court,  Mr.  Justice  Gordon  saj-s :  "  As  to 
Coombs  (mortgagor),  his  acquiescence  in  this  arrangement  (retention 
of  mortgage  to  secure  future  advancements),  would,  no  doubt,  estop 
him  from  setting  up  the  payment  of  the  bond  to  defeat  the  mortgage, 
but  as  to  his  judgment  creditors,  the  transaction  was  of  no  legal  force. 
As  to  them  the  mortgage  was  satisfied,  and  no  arrangement,  not 
apparent  on  its  face,  would  avail  to  continue  its  lien."  Loveria 
V.  Humboldt,  Safe  Deposit  &  Trust  Co.,  113  Pa.  6,  was,  as  stated  by 
the  court,  an  attempt  to  keep  alive  a  mortgage  which  had  been  paid 
"by  the  mortgagors  against  a  subsequent  unpaid  mortgage  given  by  the 
same  mortgagors  upon  the  same  premises.  Of  course,  this  could  not 
be  done,  but  in  delivering  the  opinion  Mr.  Justice  Paxson  says: 
"  Where  creditors  are  not  concerned,  there  is  perhaps  no  legal  reason 
why  it  (keeping  the  mortgage  alive)  may  not  be  done.  Though  actual 
paj'ment  discharges  a  judgment  or  other  incumbrance  at  law,  it  does 
not  discharge  it.  in  eqnity  if  there  are  interests  which  require  it  to  be 
kept  alive  for  their  protection.  Thus  it  may  be  kept  on  foot  for  the 
protection  of  a  paying  surety,  and  other  cases  which  it  is  not 
necessary  to  name.  And  it  was  said  by  Sharswood,  J.,  in  Wilson  v. 
Murphy,  1  Phila.  203,  '  there  is  no  doubt  that  a  mortgage  may  be  kept 
alive, ,  even  after  payment  in  full,  if  such  were  the  intention  of  the 
pa,rties,,  and  even  though  there  be  no  actual  assignment  to  a  trustee.' " 
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And  in  Massachusetts  while  a  mortgage  cannot  be  kept  alive  by  an 
oral  agreement  as  security  for  a  new  indebtedness,  yet  it  is  there  held 
that  if  such  an  agreement  has  been  made  and  monej'  has  been  ad- 
vanced in  consequence  thereof  by  the  mortgagee  to  the  mortgagor, 
a  court  of  equity  will  not  aid  the  latter,  or  one  claiming  under  him 
with  knowledge  of  the  facts,  in  obtaining  a  discharge  of  the  mortgage : 
Joslyn  V.  Wyman,  87  Mass.  62  j  Stone  v.  Lane,  92  Mass.  74;  Upton 
V.  National  Bank,  120  Mass.  153. 

It  is  therefore  clear,  we  think,  that  the  parties  to  a  judgment  or 
mortgage,  as  between  themselves,  maj',  by  agreement,  continue  its  lien 
notwithstanding  payment  in  full  has  been  made  by  the  debtor.  There 
is  no  reason  why  this  should  not  be  so.  It  is  simply  permitting  the 
parties  to  exercise  the  right  of  contract  which  they  unquestionably 
have.  And  such  an  agreement  binds  not  onlj-  the  parties  to  the 
instrument,  but  also  subsequent  creditors  with  notice.  It  is  settled 
that  a  third  party  with  notice  is  bound  by  a  contract  between  the 
mortgagor  and  the  mortgagee  to  keep  alive  the  secu*-ity.  Such  party 
has  no  standing  in  law  or  equity  to  demand  that  his  mortgage,  taken 
with  notice,  shall  have  precedence  over  a  prior  mortgage  held  to  secure 
payment  of  a  bona  fide  loan.  This  principle  is  supported  by  authority 
as  well  as  by  reason.  In  Nice's  Appeal,  54  Pa.  200,  it  is  distinctly 
held  that  an  unrecorded  mortgage  will  avail,  not  only  against  the 
mortgagor,  but  also  against  his  alienee  and  mortgagee  with  notice. 
In  Mellon's  Appeal,  32  Pa.  121,  Mr.  Justice  Strong  speaking  for  the 
court  saj-s  that  notwithstanding  the  recording  acts  it  has  uniformly 
been  held  that  an  unrecorded  moi-tgage  is  good  as  against  the  mort- 
gagor, or  any  one  claiming  under  him  with  notice.  And  in  Britton's 
Appeal,  45  Pa.  172,  it  was  held  that  a  mortgage  given  for  the 
purchase  money  of  real  estate,  executed  before,  but  not  recorded  until 
after  judgments  had  been  entered  against  the  mortgagor,  is  entitled  to 
priority  over  them  in  the  distribution  of  the  proceeds  of  a  sheriff's  sale 
of  the  land  where  the  judgment  creditors  had  actual  knowledge  of  the 
mortgage  before  the  debts  were  contracted  for  which  the  judgments 
were  obtained.  The  doctrine  of  these  authorities  has  been  announced 
and  enforced  in  many  other  cases  decided  \>y  this  court. 

We  are  of  opinion  that  the  parties  to  the  assignment  of  December 
18,  1897,  could  agree  to  keep  it  alive  in  order  to  secure  further  loans, 
and  that  the  assignment  was  valid  and  had  priority  over  a  subsequent 
assignment  by  Tobias  taken  with  notice  of  the  agreement.  It  was 
found  as  a  fact  by  the  court  below  that  Baird,  before  making  his  loan 
to  Tobias,  had  notice  of  the  prior  assignment  to  the  Girard  Trust 
Company,  which  was  retained  to  secure  the  payment  of  the  $7,000 
loan  made  in  December,  1900,  and  hence  he  is  not  in  a  position  to 
denj-  its  priority  over  his  assignment  made  in  February',  1901.  And 
we  also  think  that  the  assignment  retained  by  the  plaintiff  company 
was  effective  to  secure  the  full  amount  of  the  new  loan.  This  is  on 
the  same  principle  that  the  parties  could  by  agreement  continue  its 
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validity  to  secure  anotber  loan.  If  the  parties  by  contract  could  give 
the  assignment  life  to  secure  another  loan  after  the  amount  named 
in  it  had  been  paid,  there  is  no  reason  why  they  could  not  at  the  same 
time  stipulate  the  amount  for  which  it  was  to  remain  a  security. 
"We  have  no  doubt,"  sajs  Paxson,  J.,  in  Peirce  v.  Black,  105  Pa. 
342,  "  that  it  is  competent  for  the  parties  to  a  judgment,  by  their  own 
agreement,  to  change  the  purposes  for  which  it  may  be  held."  And 
in  Atwater  v.  Underbill,  22  N.  J.  Eq.  599,  Depue,  J.,  in  delivering 
the  opinion,  says:  "A  mortgage  which  has  been  satisfied  may  be 
given  a  new  vitality  by  a  redelivery  by  the  mortgagor  to  the  mort- 
gagee, or  a  third  person,  upon  a  new  consideration,  or  for  a  purpose 
different  from  that  for  which  it  was  made."  The  original  loan  to 
Tobias  was  paid,  and,  therefore,  the  assignment  was  no  longer  held  to 
secure  its  payment.  The  assignor  received  another  sum  of  money 
from  the  assignee  for  which  the  parties  agreed  that  the  instrument 
should  remain  a  securit3'.  Tobias,  the  assignor,  is  not  seeking  to  in- 
validate his  contract  and  is  not  contesting  the  right  of  the  plaintiff  to 
retain  the  assignment  to  secure  the  payment  of  the  larger  loan,  and 
why  should  Baird  with  notice  of  the  sum  loaned  occupy  a  higher 
ground?  Wh}'  permit  him  to  attack  the  validity  of  the  contract  and 
enable  him  to  prevent  the  payment  of  the  plaintiff's  loan  and  thereby 
secure  his  own  loan  made  with  full  knowledge  of  the  contract  and  the 
amount  of  the  loan  the  assignment  secured?  4EcL^ennit_hiiiLto-do  so - 
under  the  circumstances  would  be  a  fraud  on  the  plaintiff  company 
.  which,  on  the  faith  of  the  contract,  furnished  the  $7,000.  A  court  of 
equity  will  not  lend  its  assistance  to  a  party  to  secure  a  fund  on  which 
another  has  a  claim  which  is  prior  in  time  and  of  superior  equity. 

The  decree  is  affirmed. 
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Vice  CbI^ncellor.  The  plaintifiEs,  in  this  case,  arfe  equitable  mort- 
gagees of  one  George  Cooke,  by  a  deposit  of  title-deeds  of  freehold 
estates,  accompanied  with  a  memorandum  in  writing,  explaining  that  the 
purpose  of  the  deposit  was  to  secure  a  then  existing  debt  and  future 
advances.  That  memorandum  is  in  the  following  words.  [His  Honor 
stated  the  memorandum.] 

To  explain  the  legal  effect  of  this  transaction  as  between  the  plain- 
tiffs the  mortgagees,  and  Cooke  the  mortgagor,  I  shall  content  mj'self 
with  quoting  the  words  of  the  Lord  Chancellor  of  Ireland,  in  the  case  of 
Rolleston  v.  Morton :  "  If  a  man  has  power  to  charge  certain  lands, 
and  agrees  to  charge  them,  in  equity  he  has  actually  charged  them ; 
and  a  court  of  equity  will  execute  the  charge."  No  one,  I  apprehend, 
could  seriously  contend  that  tlie  memorandum  in  writing  above  set 
forth  had  not  the  effect  of  charging  the  propertj-  as  between  the  mort- 
gagees and  the  mortgagor.  It  created  as  perfect  an  equitable  charge 
as  intention  and  act  can  possibly  create. 

The  defendants,  between  whom  and  the  plaintiffs  the  contest  in  the 
cause  exists,  are  judgment  creditors  of  George  Cooke,  whose  judgments 
were  entered  up  after  the  mortgage  to  the  plaintiffs,  and  who  have 
since,  by  means  of  elegits,  obtained  actual  possession  of  the  lands  com- 
prised in  the  mortgage ;  and  the  question  between  them  is,  which  of 
the  two  is  in  equity  to  be  preferred  to  the  other?  In  considering  that^ 
question  I  shall  here  repeat  what  I  have  on  more  than  one  occasion 
already  said  respecting  Lord  Cottenham's  judgment  when  this  cause 
was  before  him  upon  motion,  namely,  that  I  am  satisfied  he  did  not 
intend,  by  what  he  said,  finally  to  decide  the  point  now  before  me. 
However  strong  the  leaning  of  his  mind  ma_v  have  been  in  favor  of  the 
judgment  creditor,  he  not  only  did  not  intend  to  decide  it,  but  intended 
that  it  should  be  reserved.  And  I,  therefore,  consider  myself  not  only 
at  liberty,  but  bound  to  decide  the  cause  according  to  my  own  under- 
standing of  the  law. 

Now,  if  the  question  be  not  decided  by  that  judgment,  I  have  cer- 
tainly a  very  strong  opinion  upon  it.  The  more  I  consider  the  case, 
the  more  satisfied  I  feel  th.at  I  stated  the  general  principle  correctly  in 
Langton  v.  Horton  when  I  said  that  a  creditor  might,  under  his  judg- 
ment, take  in  execuHorTall  that  belonged  to  his  debtor,  and  nothing 
more^  He  stands  in  the  place  of  his  debtor.  He^nly_takes  thejirop- 
'  erty  of  his  debtor,  subject  to  every  liability  under  which  the  debtor 
FirstT^take  the  case  a 


£gld_jt  FirstT^take  the  case  of  an  ordinary  trust.  It  could 
not  for  a  moment  be  contended  that  this  court  would  not  protect  the 
interest  of  the  cestui  que  trust  against  the  judgment  creditor  of  the 


/ 
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trustee  The  judgment  of  Lord  Cottenham  in  Newlands  v.  Paynter  is 
decisive  upon  tliat  point,  and  tlie  other  cases  cited  at  the  bar  prove  the 
same  thing.  Secondly,  take  the  case  of  a  purchaser  for  value  before 
conveyance.  Lodge  v.  Lyseley  is  an  authority,  if  authority  could  be 
wanting,  to  show  that  the  equitable  interest  of  such  a  party  will  be  pre- 
ferred in  equity  to  the  claim  of  the  judgment  creditor  of  the  vendor. 
Again,  take  the  case  of  an  equitable  charge  to  pay  debts,  or  legacies, 
or  any  other  equitable  interest,  except  that  of  an  equitable  mortgagee, 
and  I  apprehend  the  right  of  the  equitable  encumbrancer  to  be  pre- 
ferred to  the  judgment  creditor  of  the  debtor,  in  whom  the  legal  estate 
in  the  property  charged  might  be,  will  be,  as  indeed  it  properly  was, 
admitted.  And  if  such  equitable  interests  are  thus  protected,  upon 
what  principle  is  the  equitable  mortgagee  to  be  excluded  from  the  like 
protection  ?  Unless  I  inisunderstand  the  report  of  the  case  of  Williams 
V.  Craddock,  the  counsel,  as  well  as  the  court,  were  of  opinion,  that  an 
interest  by  way  of  equitable  mortgage  was  entitled  in  this  court  to  the 
same  protection  against  judgments  as  other  equitable  claimants. 

In  the  argument  of  this  case  both  parties  referred  to,  and  drew  con- 
clusions from,  the  proposition,  that  in  a  court  of  equity  a  purchaser  for 
value,  who  obtains  a  convej'ance  of  the  legal  interest  without  notice  of 
an  equity  affecting  the  specific  subject  of  his  purchase,  will,  in  equit}', 
as  at  law,  have  a  better  title  to  that  subject  than  the  mere  equitable 
claimant.  The  proposition  thus  admitted,  and  necessarily  admitted, 
by  both  parties,  is  pregnant  with  consequences  which  go  a  great  way 
towards  deciding  the  question  now  before  me.  If  the  tenant  by  elegit 
is  (as  was  argued)  to  be  considered  as  a  purchaser  for  value  without 
notice  under  a  convej'ance,  all  trusts,  and  all  equitable  interests  of 
every  description,  must  be  subject  to  the  judgments  against  the  trustee. 
For  a  purchaser  for  value,  without  notice  from  a  fraudulent  trustee, 
having  got  the  legal  estate,  will  unquestionably  be  preferred  in  equity 
to  the  cestui  que  trust;  and  it  appears  to  me  to  be  impossible,  except 
by  a  merely  arbitrarj'  decision,  to  distinguish  the  case  of  an  ordinary 
trust  or  other  equitable  interest  from  the  present,  in  considering 
merely  the  effect  of  a  judgment  upon  it,  unless  it  can  be  shown  that 
the  interest  of  the  equitable  mortgagee  is,  for  the  present  purpose,  dis- 
tinguishable from  that  of  an  ordinar3'  cestui  que  trust.  Again,  it  fol- 
lows, conversely,  that,  if  the  equitable  interest  of  an  ordinary  cestui  que 
trust,  or  any  other  equitable  interest,  is  not  subject  to  judgments 
against  the  trustee,  though  executed,  then  those  judgments,  though 
executed,  are  not  analogous  to  purchases  for  value.  In  other  words, 
the  judgment  creditor  of  a  trustee  is  not  a  purchaser  for  value  in  the 
contemplation  of  a  court  of  equitj'.  The  proposition,  that  a  judgment 
creditor  is  a  purchaser  for  value,  would  prove  too  much  for  the  defend- 
ants' purpose.     It  would  affect  all  equitable  interests.  i 

But  it  was  said  that  the  interest  of  an  equitable  mortgagee  was  dis- 
tinguishable from  that  of  an  ordinary  cestui  que  trust,  and  other  equita- 
ble interest  (charges,  for  example,  to  pay  debts  and  legacies  paramount 
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the  title  of  the  debtor),  which  it  was  admitted  would  be  preferred  in 
equit3-,  —  that  the  interest  of  the  equitable  mortgagee  was  imperfect,  — 
that  of  the  cestui  que  trust  perfect.  In  what  respect  is  the  interest  of 
the  equitable  mortgagee  imperfect.  As  between  the  mortgagor  and  mort- 
gagee it  is  absolute  and  complete.  In  what  respect  is  it  imperfect  as 
between  the  mortgagee  and  those  who  claim  under  the  mortgagee,  as 
his  creditors  by  judgment?  The  interest  of  the  equitable  mortgagee  , 
is  liable  to  be  defeated  by  a  fraudulent  dealing  with  the  legal  estate, 
and  in  that  respect,  no  doubt,  it  is  imperfect.  But  that  is  an  infirmity 
to  which  all  equitable  interests  are  subject ;  and  if  other  equitable  in- 
terests are  to  be  'protected  against  judgments  obtained  against  the 
trustee,  or  other  party  in  whom  the  legal  estate  may  be,  why  is  the 
interest  of  the  equitable  mortgagee  to  be  unprotected?  The  debt  was 
no  more  contracted  upon  the  view  of  the  land  (if  that  were  material, 
which  I  think  it  is  not)  in  the  one  case  than  in  the  other. 

I  can  only  repeat,  that  it  appears  to  me  impossible,  except  upon  the 
most  arbitrary  distinction,  to  say  that  the  interests  of  an  equitable 
mortgagee  are  not  to  be  protected,  and  yet  that  protection  is  to  be 
aflForded  to  the  interests  of  an  ordinary  cestui  que  trust  and  other  equi-" 
table  interests.  I  do  not  go  into  the  reasoning  of  the  cases  which  have 
been  cited ;  all  of  them,  however,  appear  to  me  to  support  the  view  I 
have  taken.  If  mj*  judgment  cannot  be  supported  upon  propositions 
which  are  indisputable  in  themselves,  —  whether  properly  applicable  to 
the  case,  or  not,  —  no  explanation  I  can  give  of  the  cases  will  at  all 
strengthen  the  foundation  of  that  judgment.  I  must  hold  that  the 
plaintiffs  have  a  right  to  the  paj'ment  of  their  debt  out  of  the  estate, 
comprised  in  the  deed.  If  there  is  any  diflSculty  in  the  details  of  the 
decree,  the  case  may  be  mentioned  again. 
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Chancery,  1843. 

[6  Beav.  552.] 

The  I  Master  of  the  Rolls.  This  is  a  bill  filed  by  equitable  mort- 
gagees for  %  foreclosure  of  the  mortgaged  estate,  against  another  equi- 
table mortgagee,  a  purchaser  who  obtained  the  legal  estate,  and  a  legal 
mortgage  under  the  purchaser. 
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In  the  month  of  December,  1829,  Robert  Webb,  being  about  to  pur- 
chase a  copyhold  estate,  borrowed  the  sura  of  £150,  and  as  a  security 
for  the  repayment,  gave  to  the  plaintiffs  a  promissory  note,  and 
signed  an  agreement  for  the  deposit,  of  what  were  called  the  deeds  of 
th'e  premise's,  as  soon  as  the  same  should  be  made  out  and  in  his 
lawful  possession. 

Eobert  Webb,  having  been  admitted  tenant  of  the  premises,  received 
a  copy  of  the  Court  Rolls  of  the  manor  of  which  the  pi-emises  were 
held.  The  copy  was  dated  the  18th  of  December,  1829,  and  on  the 
12th  of  July,  1832,  he  placed  it  in  the  hands  of  the  plaintiffs,  with  a 
declaration  in  writing  signed  by  him,  and  which  was  in  these  words  : 

"Bristol,  July  12th,  1832. 

"I  do  hereby  declare,  that  the  deeds  annexed  hereto,  left  in  the 
possession  of  Messrs.  J.  and  T.  Tylee,  are  as  a  security  for  an  amount 
of  £150,  which  I  am  indebted  to  said  firm  for  cash  advanced,  and  for 
which,  interest  at  5  per  cent  per  annum  I  agree  to  pay ;  and  they  are 
duly  authorized  to  hold  the  same  until  the  said  amount  of  £150  and 
interest  shall  be  fully  paid.  Robert  Webb."        ■■ 

Under  these  circumstances,  the  plaintiffs  became  equitable  mort- 
gagees of  the  copyhold  estate  in  question. 

Robert  Webb  died  intestate  on  the  13th  of  October,  1832,  leaving  the  j 
defendant,  Thomas  Webb,  his  customary  heir,  and,  as  such,  entitled/ 
to  the  estate,  subject  to  the  plaintiffs'  equitable  mortgage  ;  and  on  the/ 
7th  of  November,  1833,  Thomas  Webb,  as  the  heir  of  Robert,  procured^ 
himself  to  be  admitted  tenant  of  the  estate,  and  a  new  copy  of  Court', 
Roll  was  granted  to  him.     He  paid  the  interest  of  £150  to  the  plain- j 
tiffs  up  to  October,  1834 ;  and  if  it  be  true,  as  has  been  said,  that  he^; 
thought  he  was   paj'ing  interest   on    £150  secured  by  a  promissory 
note,  and  was  not,  at  first,  aware  of  the  equitable  mortgage,  the  fact! 
becomes  immaterial,  because  it  is  proved  that  on  the  10th  of  April,  ■. 
1837,  he  had  distinct  notice  of  the  mortgage.     He  had  the  legal  estate, 
the  copy  of  the  roll  showing  his   own  admittance,  and  notice  that  the 
cop}-  of  the  roll  showing  the  admittance  of  his  father,  as  whose  heir  he 
claimed,  was  in  the  hands  of  the  plaintiffs  as  equitable  mortgagees. 

Thomas  Webb  made  an  attempt  to  sell  the  estate  by  auction  in  the 
month  of  July,  1837.     The  defendant,  Mr.   Hinton,  was  the  solicitor 
employed  to  effect  the  sale,  and  his  clerk   Battiscombe  took  an  active \ 
part  in  tlie  business  ;  a  sale  was  not  effected,  and  consequently  Thomas  \ 
Webb  was  desirous  to  raise  an  additional  sum  by  way  of  loan,  and  Mr.  \ 
Hinton  was  induced  to  lend  him  £50  on  a  deposit  of  a  copy  of  Court. 
Roll  of  his  own  admittance.  -i 

A  question  is  raised,  whether  at  the  time  of  this  advance,  Mr. 
Hinton  had,  or  ought  to  be  deemed  to  have  had,  notice  of  the  plain- 
tiffs' equitable  mortgage. 

It  appears  by  a  letter  which  was  written  by  Battiscombe  to  Kelly 
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(an  agent  of  the  plaintiffs)  onJjie^SOtti  of  Noyemb£ivl835T-tbat  Bat- 
tiscombe  then  knew,  from  the  information  of  Webb,  that  the  plaintiffs 
^^^^se^BJt^QDLJUia-Pie^Sfisf Itn-d-  which  was 

""wrTtten  by  Battiscombe  to  Webb  on  the  19th  of  Julj,..1837,  that  Battis- 
coTnbe  then  knew  that  the  proceeds  of  the  then  intendeBl  sale  were 
Jo  be  applied  in  discharge  of  the" plaintiffs'  demand,  and  on  the  occa- 
,..fiiaa,„of  Hinton's  ^  loan,  Battiscombe  acted  not  only  as  his  agent 
and  clerk,  but  also  as  the  agent  of  Webb,  of  whom  he  seems  to 
have  been  a  particular  friend  ;  and  for  the  security  of  Hinton,  Battis- 
combe sent  to  Webb  for  his  signature,  a  memorandum  of  agreement, 
dated  the  20th  of  July,  1837,  and  which  Webb  afterwards  signed, 
whereby  it  was  stated,  that  Webb  had  deposited  with  Hinton,  a  copy  of 
Court  Eoll,  dated  the  7th  of  November,  1833,  stating  that,  at  a  court 
held  on  that  day,  he,  as  the  only  son  and  heir  of  Robert  Webb,  who 
held,  by  virtue  of  a  cop}'  of  Court  Roll,  dated  the  18th  of  December, 
1829,  the  estate  in  question,  to  which  Thomas  Webb  claimed  to  be  ■ 
entitled  as  only  son  and  heir  of  Robert,  and  that  he  was  admitted  ' 
tenant  of  the  estate,  and  had  deposited  the  copy  of  Court  Roll  as 
security  for  the  £50  advanced  by  Hinton,  and  interest.  ^ 

It  does  not  appear  to  me  that  the  knowledge  which  Battiscombe  ) 
possessed  in  November,  1885,  can  be  imputed  to  Hinton  in  1837,  or/ 
that  Battiscombe's  knowledge,  in  July,  1837,  that  the  proceeds  of  the! 
sale  were  intended  to  be  applied_in  discharge  of  the  plaintiffs'  demandJ 
clearly  shows,  that  even  he,  at  that  time,  recollected  or  knew  that  which 
he  had  known  in  November,  1835  ;  and  though  I  incline  to  think  that 
^__HintQii,_wJio  knew  that  Thomas  Webb-.had  Jaeea  admitted  only  in  liis  __ 
character  of  heir  of  Robert  W^bb,  and  that  Robert  Webb  had  been  , 

— 'admitted  under  copy  of  Court  Roll,  dated  the  18th  of  December,  1829, 
^must  be  deemed  to  have  known  that  Robert  Webb,  having  that  copy 
of  Court  Roll,  might  have  deposited  it  so  as  to  create  an  equitable 
charge  upon  the  estate,  and,  consequently,  ought  to  have  required  its 
pioiluction  before  he  advanced  his  raone}',  j-et  it  does  not  appear  to""" 
ine  to  be  necessary  to  determine  whether  Hinton  had;  or  ought  to  be  "^ 
Seemed  to  have  had,  at  that  time, ^notice  of  the  plaintiffs'  right,  for  I 

~™Thtnk  that  under  the  circumstances,  and  by  mere  deposit  of  the  ^n's    . 

.^  copy  of  Court  Roll,  he  could  take  only  that  which  Webb  the  son  could 
give,  whicE^ was  the  interest  he  was  entitled, to  as  his  father's  heir,  siib- 

"""  ject  to  the  charge  which  his  father  had  made :  and  however  this  may 
he,  it  is  proved  that  in  the  early  part  of  February,  1838,  Mr.  Hinton 
had  direct  and  distinct  notice  of  the  plaintiffs'  claim  ;  and  upon  the 
evidence  which  is  given,  I  am  of  opinion  that  the  other  defendants, 
Wilson  and  Lloyd,  must,  throughout  the  transactions  in  which  they 
are  concerned,  be  deemed  to  have  had  all  the  notice  of  the  plaintiffs' 
claim  which  Hinton  had. 

The  estate  having  been  sold  to  Wilson,  whose  mortgagee  Lloyd  is, 
and  the  purchase-money  being  now  in  the  hands  of  Hinton,  the  plain- 
tiffs have,  at  the  bar,  claimed  to  have  the  purchase-money  applied,  as 
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far  as  it  will  extend,  in  satisfaction  of  their  claims,  and  a  right  to  pro- 
ceed to  foreclose  the  estate,  if  the  residue  of  what  may  be  due  to  them 
shall  not  be  paid  by  the  defendants  personally.  No  such  claim  is 
made  by  the  bill,  nor  could  it  have  been  sustained.  The  plaintiflfs  can- 
not have  security  upon  both  the  estate  itself,  and  the  purchase-money 
which  represents  its  value. 

On  the  other  hand,  it  has  been  objected,  that  the  plaintiffs  have 
unnecessarily  made  some  of  the  defendants  parties  to  the  cause ;  but 
considering  this  as  a  bill  foreclosure,  I  think  that  every  one  of  the 
defendants  was  a  necessary  party,  because  each  of  them  had  a  right 
to  redeem. 

On  the  whole,  I  am  of  the  opinion,  that  the  plaintiflfs  are  entitled 
to  have  the  ordinary  decree  for  foreclosure  of  the  equitable  mortgage 
to  which  they  are  entitled. 

I  shall  make  the  decree,  unless  the  parties  agree  to  confirm  the  sale, 
and  to  go  against  the  purchase-money. 


y 
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Claimant. 

Queen's  Bench  Division,  1898. 

[1898.     2  Q.  B.  194.] 

The  following  statement  of  facts  is  taken  from  the  judgment  of  Lord 
Edssell  of  Killowen,  C.  J.  : 

"  The  defendant  company  (a  trading  company)  in  January,  1894, 
being  duly  authorized  to  do  so,  issued  £3,000  first  mortgage  debentures 
in  sixty  debentures  of  £50  each,  and  six  of  these  were  held  by  Richards, 
the  claimant.  They  were  made  a  charge  on  all  the  propertj-  of  the  com-  I 
pany,  real  and  personal,  present  and  future,  not  assured  or  charged  by 
the  trust  deed  hereinafter  mentioned,  and  were  payable  on  December 
31,  1898,  or  on  such  earlier  date  as  the  principal  monej's  thereby 
secured  should  become  payable  in  accordance  with  the  conditions 
indorsed  thereon." 

May  14.    The  judgment  of  the  court  (Lord  Rossell  of  Killowen, 
C.  J.,  and  Mathew,  J.)  was  read  by 

Lord  Russell  op  Killowen,  C.  J.    This  is  an  appeal  from  the  de- ' 
cision  of  His  Honor  Judge  Paterson  on  an  interpleader  issue  in  which 
the  question  was  whether  the  rights  of  the  claimant,  claiming  for  him- 
self and  the  other  holders  of  debentures  of  the  defendant  company 
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(the  judgment  debtors),  to  certain  goods  seized  under  a  writ  of  fi.  fa. 
by  the  sheriff  prevailed  over  the  rights  of  the  plaintiffs,  who  were 
the  execution  creditors. 

The  learned  county  court  judge  held  that  they  did  not,  and  appar- 
ently on  two  grounds — (1)  that  the  rights  of  the  debenture-holders 
had  not  become  "crystallized,"  the  debentures  not  having  become  due, 
and  no  receiver  for  the  debenture-holders  having  been  appointed  ;  and 
(2)  that  seizure  of  the  companj-'s  goods  under  execution  was  a  dealing 
with  such  goods  in  the  ordinary  course  of  business,  and  did  not  contra- 
vene any  rights  of  the  debenture-holders,  whose  securities  were,  in  his 
judgment,  subject  to  the  risk  of  such  seizure.  We  have  to  consider 
whether  this  judgment  is  right.  [His  Lordship  then  stated  the  facts  as 
above  set  out,  and  continued  :  —  ] 

In  this  state  of  things  the  question  is,  Do  the  rights  of  the  debenture- 
holders  prevail  against  those  of  the  executor  creditor?  It  may  seem 
hard  upon  the  execution  creditors  that  they  should  not  be  able  to  realize 
their  judgment  for  their  debt  incurred  in  supplying  trade  goods  for  the 
purposes  of  the  company's  business,  and  that  they  should  be  met  by 
claims  of  debenture-holders  of  which  they  had  no  knowledge  or  public 
means  of  knowledge,  and  that  such  debenture-holders  should  be  allowed 
to  claim  as  theirs  goods  in  the  apparent  control  of  the  company,  and 
upon  which  possibly,  or  indeed  probably,  credit  had  been  given  to 
them.  But  these  are  matters  which  concern  the  judgment  and  action 
of  Parliament.  We  must  determine  the  rights  of  litigants  in  con- 
formity with  what  we  believe  to  be  the  law.  In_QjiP-^wigiBeq^j^,illfi^ 
rights_of  the  debentftrg^holdCTS  do  in  this  case  prevail  against  the. 
ejceeaMog^  creditors.  We  caiirK5t''Sisetrt-4O'^£e"^^iew--0f  the'^earned 
county  court  juTlgeThat  a  seizure  under  an  execution  on  a  judgment 
against  the  company  is  a  dealing  by  the  company  in  the  ordinary  course 
of  business  within  the  third  condition  indorsed  on  the  debentures,  so  as 
to  be  within  the  authority  given  to  the  company  by  the  terms  of  the 
debentures.  It  js-aet4a-tba.iadinary  course  of  business  that  the  delits 
of  a  goJBg  business  firm  O£^ompany  shall  be  liqnula^fifl  by  seizuia  oi 
their  assets  under  legalprocess.  Nor  can  the  transaction  be  properly 
described  as  a  dealing  by  the  company  at  all.  It  is  a  compulsory  legal 
process  directed  against  the  company — not  a  dealing  by  them. 

The  second  ground  on  which  the  learned  county   court  judge  pro- j 
ceeded  was  that  the  rights  of  the  debenture-holders  had  not,"crys-J 
tallized,"  or,  in  other  words,  that  the  moneys  secured  by  the  debentures/ 
had  not  become  payable.    As  to  this,  it  is  in  the  first  place  to  be  ob-(^ 
served  that  although  this  is  so,  yet  by  reason  of  the  clause  of  the  trust 
deed,  previously  set  out,  the  security  constituted  by  that  deed  had  be- 
come enforceable  by  reason  of  the  fact  that  an  execution  had  been  sued 
out  against  the  company.     But  apart  from  this,  the  sheriff  can  only 
realize  the  judgment  against  the  goods  of  the  judgment  debtor.    Here  the 
goods  seized  are  validly  charged  with  the  payment  of  the  amount  of  the 
debentures,  and  it  is  admitted  that  that  charge  far  exceeds  the  value  of  ! 
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the  goods  in  question.     Tlie  rights  of  tlig.  pxcnitifm  cxeAiiovD  aro  oubi^^ 
_^.iect,  not  only  to  the  legal,  butalso  to  the  eguitablg;  riglits  of  thfi_d£beii>-^ 
~^ture-l]ioIcIersrTne^erifr  cannot  merelynG^'  seizing  affect  the  rights  of 
third  perTonTto  which  property'  was  subject  when  in  the  hands  of  the 
debtor,  unless,  indeed,  such  third  persons  have  debarred  themselves 
from  the  assertion  of  such  rights.     It  follows,  therefore,  that  there  was 
no  interest  of  the  judgment  debtor  in  the  property  seized  available  to 
satisfy  the  judgment  debt.    Nor  is  the  debenture-holder  prevented  from 
asserting  his  charge  upon  the  property  in  the  circumstances  of  this  case.  ^ 
The  company  as  a  going  concern  had  come  to  an  end,  and  although  the    1 
due  date  of  the  debentures  had  not  arrived,  the  holders  were  entitled  to  J 
intervene  to  protect  their  security.     Neither  were  they  bound  to  apply  cl 
for  a  receiver,  or  to  proceed  with  a  view  to  the  winding-up  of  the  com- 
pany.    They  are  entitled  to  say  to  the  sheriff,  "  The  goods  seized  are 
validly  charged  to  us,  and  you  cannot  sell  them  to  the  prejudice  of  our 
securitj'."     No  case  has  been  cited  to  us,  and  we  know  of  no  case  in 
which,  in  such  circumstances  as  the  present,  the  rights  of  the  execution 
creditor  have  prevailed  over  those  of  debenture-holders. 

It  seems  to  us  that  this  reasoning  is  fully  supported  by  the  authori- 
ities:  see  In  re  Standard  Manufacturing  Co.,  in  which  case  the  rights 
of  the  debenture-holders  had  not  "  crystallized."    See  also  In  re  Opera, 
Limited.    The  result  is  that  the  appeal  will  be  allowed. 
^  Appeal  allowed, 

1/        *>«/»,  . 
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MEECANTILE  INVESTMENT  AND  GENERAL  TRUST  CO.  v. 
INTERNATIONAL  CO.  OF  MEXICO. 

Queen's  Bench  Division,  1891. 

[1893  1  Ch.  484,  note.'] 

Fey,  L.  J.     The__plaintiffs_weredebenture-liol(ler9Jj^^ 
companj-,  and  tEeir  rightswere  definea,  partly  b3-Thedcbentnres  thera- 
^qpIpph,  anH_gartiy^b^_Oglla!^'iri"^eidi     Antnrrtete  ot  the  resoliitioTi — 
in  question  the  plaintiffs,  as  debenture-holders,  were  entitled  to,  Joat, 
the  personal  obligation  of  the^mericairt;ompan3n.o  paj'^rmeipal  and 
interest ;  and,  secoiidlvrTliB  beueflt  of  a  aortsrage  of^  certain  lands  iri" 
3;nwer~Californi.i, ~        '"'  ^     '  - 

The  result  of  the  resolution  in  question,  if  valid,  is  to  extinguish 
both  these  rights,  and  in  fa,c't  all  rights  against  the  American  company 
and  its  propertj-,  and  to  substitute  for  them  the  rights  of  a  preference 
shareholder  in  an  English  companj-  which  liad  been  formed.     The  Jiold-  \ 
ers  of  the  debentures  would  ce.ase  to  have  &n\  seciiritj-  or  anj'  right  to    | 
recover  principal  or  interest,  and  would  in  exchange  become  entitled    \ 
to  a  preferential  share  of  the  divisible  profits  of  the  new  companj-. 
That  new   company  had    acquired,  not   only  the    propertj-  subjected 
to  the  mortgage  of  the  American  companj-,  but  other   properties  of 
that  company  not  charged  to  the  debenture-holders ;  and  the  right 
of  the  preference  shareholders  would  be  confined  to  a  right  to  share 
in  the  profits  of  the  entire  companj-  and  to  an  interest,  in  case  of    i 
dissolution,  in  its  surplus  assets. 

Is  tliis  transaction  a  modification  or  compromise  of  the  rights  of    ' 
the  debenture-holders  against  the  American  companj-  or  against    its 
property?      If  this    question    be    answered    in    the    affirmative,    the 
defendants  are  right;  if  in  the  negative,  the  plaintiffs. 

In  mj-  opinion,  the  transaction  embodied  in  the  resolution  is  not  a 
modification  of  the  rights  of  the  debenture-holders  against  the  com-  V 
pany  or  their  property ;  it  is  the  extinction  of  all  their  rights  against 
the  company  or  its  propertj'.  A  right  to  share  in  profits  produced  by 
a  business  in  which  the  mortgaged  propertj-  maj-  be  used  as  a  part, 
and  part  onlj',  of  the  profit-producing  undertaking,  is  not  a  right 
against  that  propertj-. 

Furthermore,  in  my  opinion,  this  transaction  is  not  a  compromise  of 
these  rights.  In  our  older  legal  language  the  word  "compromise" 
appears  to  have  been  used,  in  accordance  with  its  etymologv,  to  express 
the  mutual  promises  of  "persons  at  controversj- "  to  submit  to  the  ar- 
bitrament of  a  third  person  the  matters  in  dispute  between  the  two  (see 
Ji-Jtr  compromiae-^iefined,"  2'^est  Symboleography,  163).  In  our  \ 
present  language  it  undoubtedlj-  embraces  an  agreement  between  two  i 
or  more  persons  for  the  ascertainment  of  their  rights  when  there  is 
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some  questioa  in  controversy  between  them  or  some  difficulty  in  the  i 
enforcement  to  the  uttermost  farthing  of  the  rights  of  the  claimant.  I 
But,  in  my  opinion,  the  word  is  applicable  only  where  there  is  some 
such  controversy  or  some  such  difficulty.     Nothing  of  the  sort  existed 
in  the  present  case.     In  my  opinion,  the  power  to  compromise  does  not  "1 
include  the  power  to  give  up  one  chose  in  action,  namely,  a  secured  f 
debenture,  in  exchange  for  another  chose  in  action  of  a  totally  differ-  / 
ent  kind,  namely,  a  preference  share,  in  the  absence  of  all  dispute  as  V 
to  the  rights  of  the  creditor,  of  all  difficulty  in  enforcing  those  rights,   / 
and  of  any  suggestion  that  the  full  fruits  of  these  rights  could  not  be  / 
obtained.     Such  a  transaction  might  be  described  as  an  exchange,  pos- 
sibly as  a  barter,  or  an  arrangement ;  but  it  is,  in  my  opinion,  not  a 
compromise  of  the  rights  against  the  old  company. 

I  have  hitherto  referred  only  to  the  particular  language  of  the  clause 
of  the  deed  which  requires  interpretation.  There  is,  in  my  opinion, 
nothing  in  the  other  parts  of  the  deed,  or  in  its  general  scope  and  ob- 
ject, to  modify  or  extend  the  natural  and  ordinary  meaning  of  the  clause 
in  question. 

None  of  the  cases  cited,  all  of  which  deal  with  very  different 
language,  appears  to  me  to  throw  any  light  on  the  inquicj^ 

I  concur  in  what  has  been  said  by  the  Lord  Justice  as  regards  the 
sufficiency'  of  the  notice  for  the  meeting. 

For  these  reasons,  I  am  of  opinion  that  this  appeal  should  be  allowed, 
and  judgment  given  for  the  plaintiffs,  with  costs  down  to  and  including 
the  appeal. 

y 


[52  Vt.  144.] 


PowEES,  J.  On  the  1st  day  of  May,  1871,  the  Lamoille  Valley 
Railroad  Company,  the  Montpelier  &  St.  Johnsbury  Railroad  Com- 
pany, and  the  Essex  County  Railroad  Company,  associated  together 
for  the  purpose  of  building  a  railroad  from  the  Connecticut  River  to 
Lake  Champlain,  and  known  as  the  Vermont  Division  of  the  Port- 
land &  Odgensburg  Railroad  Company,  in  order  to  raise  money  to 
construct,  complete,  and  equip  their  railroad,  executed  to  Luke  P. 
Poland  and  Abraham  T.  Lowe,  as  trustees,  a  trust  deed  of  their 
railroad,  including  all  its  real  and  personal  property,  together  with 
the  tolls  and  income  and  all  their  corporate  rights  and  franchises,  in 
trust  to  secure  the  payment  of  $2,300,000  in  joint  bonds  issued  by 
said  companies,  with  semi-annual  interest  coupons  attached.  In  the 
habendum  it  is  stipulated  that  the  conveyance  is  made  and  accepted 
upon  trusts,  and  subject  to  limitations  and  conditions. 

Under  the  sixth  trust  specifled-the^trustees  were  empowered,_afteiL^ 
monthsT^Tid  onrequest  of  theJiolderZoFthree  fourths 
!uiateSdingIb553irto-Jia^eJ5iaession  and  sell  the  mort- 
On  the  1st  day  of  A^ 


a 
"In  amoui 


gaged  premi3es_atajicliQn. 
executed 


said 


— {mutes  executed   a  second   mortgage  of   the  same  property  to  thej 
same  trustees,  to  secure  the  payment  of  joint  bonds  to  the  amount  of  \ 
$1,770,000,  and  upon  the  same  trusts  as  those  expressed  in  said  first 
mortgage.     About  $125,000  only  ||  bonds  were  issued  under  this 
mortgage.     Qa.Jhfi-lst-dtty  of  Janua^y^-J.ST^r'Said  uumpaoies,  jointly 
with  the  Lamoille  Valley  Junction  Railroad  Company  and  the  Maine  j 
Division  of  the  Portland  and  Ogdensburg  Railroad  Company,  exe- 
p.ntpfl  a.  ft]|jrfl,  ngllp(]|  ^  Consolidated  mortpja^e  of^thfiir  several  rail- 
roads_to_,aaid-Polaad-raia3=jfaTaei'^W%sh'bTirn^^rE7'^iid-^P,^^ 

—  au  Li'liijieeSj  io  aecnvft  f)ifi_jg|^^^;^Jij3a^|fl,^^g_^L_g^^_ 
^monnt;  or  .1K9^.'iQQyQ607~aM~upeft4ike  trusts  to  tfaose^-egpressi5^ir 

__jaia-4ir«i-  Tnnvt(rage.__About  $80,000  of  this  class  oF  bonds  were  h 
issued,  'rne  iirst-named  three  companies,  having  expended  the  pro-  ( 
ceeds  of  all  said  bonds  and  being  insolvent,  and  said  second  and 
said  consolidated  bonds  being  unsalable,  and  the  sum  of  $500,000  in 
money  being  necessary  to  complete  their  railroad,  on  the  18th  day  of 
July,  1876,"  executed  a  fourth,  called  a  preference  mortgage  of  all 
the  property,  rights,  tolls,  and  income  described  in  said  first  mort- 
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gage  to  said  Poland,  trustee,  in  trust  to  secure  the  payment  of 
$500,000  in  joint  preference  bonds,  issued  by;  said  companies,  and 
upon  the  other  trusts  expressed  in  said  first  mortgage.  And  it  was 
provided  in  said  last-named  mortgage  that  no  bonds  should  be  issued 
under  it,  until  the  "holders  of  first-mortgage  bonds  to  the  amount  of 
eighteen  hundred  thousand  dollars,  should  have  signed  an  agreement 
in  writing,  in  the  following  words,  to  wit:  "  We,  whose  names  are 
hereto  subscribed,  holders  of  bonds  of  the  numbers  and  amounts  set 
against  our  respective  names,  issued  under,  and  secured  by,  the  first 
mortgage  of  the  Essex  County  Railroad  Company,  of  the  Montpelier 
&  St.  Johnsbury  Railroad  Company,  and  of  the  Lamoille  Valley 
Railroad  Company,  hereby  severally  agree  that  for  the  purpose  of 
completing  and  equipping  the  line  of  the  said  several  roads  to  Lake 
Champlain,  in  Swanton,  Vt.,  under  existing  contracts  or  otherwise, 
and  of  paj'ing  the  interest  on  the  debts,  for  the  payment  of  which  a 
portion  of  such  bonds  are  pledged,  the  said  several  railroad  com- 
panies may  issue  bonds  to  be  denominated  preference  bonds,  in  char- 
acter like  the  first-mortgage  bonds,  to  the  amount  of  five  hundred 
thousand  dollars,  secured  by  a  joint  mortgage  of  the  several  railroads 
and  their  equipment  like  unto  the  first  mortgage  thereof,  which  shall 
constitute  and  be  a  lien  on  the  same  prior  to  the  bonds  held  by  us 
severally,  the  mortgage  and  bonds  to  be  made  to  Hon.  Luke  P. 
Poland  as  trustee;  said  preference  bonds  to  be  payable,  principal 
and  interest,  in  gold,  in  twenty  years,  and  at  the  option  of  said 
companies  after  five  years  from  the  1st  day  of  May,  A.  D.  1876,  and 
to  bear  interest  at  the  rate  of  six  per  cent  per  annum  semi-annually. 
This  agreement  and  consent  is  not  to  be  binding  until  the,  holders  of 
the  first-mortgage  bonds  to  the  amount  of  eighteen  huojlCfidJJiijiusand 
dollaig  shanr^ecute' the  samje^^^r  until  the  trustee  in  the  preference 
mortgagej_being  one  of  the  trustees  of  the  first  mortgagej_shalLcon-_ 
sent  hereto  in  writin'g;  said  preference'^nds  are  not  to  be  pledged 
or  sold  for  less  than  their  par  value  without  the  consent  of  said 
trustee,  and  none  of  said  bonds  are  to  be  issued  by  said  trustee  until 
he  is  fully  satisfied  that  the  said  companies  have  made  such  arrange- 
ments and  contracts  that  the  issue  of  said  bonds  will  accomplish  the 
completion  of  the  line  to  Lake  Champlain,  and  that  said  companies 
will  pay  the  interest  on  the  debts  for  the  payment  of  which  the  first- 
mortgage  bonds  are  pledged,  for  at  least  two  years  from  the  date  of 
the  preference  bonds."  j^nd^thesaid  paper  was  signed  by  the^holdei'i. 
of  first-mortgage  bonds,  stating  the  numbers  and  denomination  of- 
ihe  bon^ft.held  by  each,  to  about  the  amount  of  eighteen_hundred 
.ajid  seventy.thousand  dollars.-.lAiui  said  Poland  gave  his  consent  as 
trustee  thereto  in  writing,  as  provided  in  said  agreement.  Default 
in  thejiayaaent-ol  Jnterest.  upon  the  first-mortgage  bonds  wasjmade"' 
iir^y>  18I&„m4  aboui  that  time  "upo'n  classes,  of  said  bo^^ 
and'October  18,  1877,  thijjbiirwas  brought  by^the  ^  under  gaid, 

preference  mortgage,  asking  to  have'tEe  priorities  of  said  securities 
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aacertained,  an  account  of  all  said  bonds  taken,  ana  for  a  proper 
""  decree  of  foreclosure.  The  bill  also  alleged  that  the  roads  of  said 
companies  were  very  incomplete,  and  must  soon  have  a  very,  consider- 
able expenditure  of  money  thereon,  to  run  with  safety;  that  said  com- 
panies were  largely  indebted  to  many  persons,  who  were  not  secured 
upon  the  property,  and  that  if  said  roads  remained  in  the  hands  of 
said  companies,  all  the  earnings  thereof  and  all  the  personal  property 
would  be  taken  for  the  payment  of  such  debts  and  diverted  from  the 
payment  of  the  interest  due  to  mortgage  bondholders ;  and  that  the 
'orator,  as  trustee  under  said  preference  mortgage,  had  wholly  de- 
clined to  take  possession  of  said  roads  and  run  them,  as  trustee, 
as  had  the  trustees  under  the  first  mortgage,  and  that  they  regarded 
it  "  as  simply  impossible  for  them  so  to  do,  without  the  greatest^ 
peril  of  pecuniary  loss  and  ruin  to  themselves."  The  bill  also 
prayed  that  the  court  would  appoint  some  suitable  person  or  per- 
sons as  receivers  to  take  possession  of  said  roads  and  property, 
and  operate  the  same  under  the  order  and  protection  of  the  court 
until  a  final  decree  should  be  made  in  the  premises. 

The  cause  was  heard  before  a  chancellor,  at  the  June  Term  of  the 
Court  of  Chancery  of  Caledonia  County,  and  a  pro  forma  decree  '^ 
entered  upon  said  cross-bill  of  the  trustees  under  the  first  mort-/ 
gage,  in  favor  of  said  trustees,  for  a  foreclosure  against  the  trustees  ^( 
and  bondholders  under  said  second  and  consolidated  mortgages  andX 
said  companies.      And,  in  case  such  decree  became  absolute,   the 
decree  further  ordered  a  foreclosure  in  favor  of  said  trustee  under 
the  preference  mortgage  against  said  companies  and  such  holders  of 
first-mortgage  bonds  as  assented  to  the  preference  bonds,  unless  said 
preference  bonds  be  paid  within  a  time  therein  limited,  and  fui'ther 
ordered  that  said  trustee  be  subrogated  to  and  hold  all  the  right  and 
interest  of  said  assenting  bondholders  in  said  first  mortgage,  or  the 
property  covered  by  the  decree  of  foreclosure  upon  said  first  mort- 
gage, and  further  ordered  that  the  cross-bill  of  the  preferred  creditors 
be  dismissed.     The  trustees  under  the  consolidated  mortgage,  J.  R.  I 
Nichols,  a  non-assenting  first-mortgage  bondholder,  and  the  preferred  I 
creditors  appealed.  ^ 

The  first  question  presented  upon  this  appeal  is,  whether  the  pref-  [  / 
erence  bonds  are  entitled  to  the  priority  which  the  parties  concerned  7  ' 
in  their  issue  intended  they  should  have.     No  one  of  the  first -mort-  1 
gage  bondholders  who  assented  to  the  issue  of  the  preference  mort- 
gage by  the  railroad  companies,  and  who  signed  the  agreement  above 
recited,  dated  April  7,   1876,  is  here  objecting  to  the  priority  now 
claimed  for  the  preference  bonds;  but  they  stand  in  court  content 
to  have  the  priority  of  the  preference  bonds  accorded  to  them  as 
agreed,  and  the  duty  of  redeeming  their  interest  in  the  first  mort-  \ 
gage  enjoined   upon  them   as   ordered   by  the  decree   below.     The 
appellant  Nichols  claims  that   by  the  traiisaction  resulting  in  the 
preference  mortgage,  the  non-assenting  first-mortgage  bondholders 
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alone  now  hold  the  security  of   the  first  mortgage.     The  trustees 

under  the  consolidated  mortgage  claim  substantially  the  same  thing. 

The  bonds  issued  undpr  the  first  mortgage  share  ratably  and  without 

preference  in  the  mortgage  security.     The  whole  amount  issued  was 

$2,300,000.     Those  assenting  to  the  preference  mortgage  in  round 

numbers  amount  to  $1,800,000,  and  the  non-assenting  to  $500,000. 

/The  non-assenters,  therefore,  own  five  twenty-thirds  of  the  first  mort- 

1  gage.     Nothing  can  advance  the  fractional  share  of  the  non-assenters, 

except  an  extinguishment  of  the  bonds  of  the  assenters,  or  a  cancel- 

'  lation  of  the  security  pledged  for  their  payment.     Neither  event  has ' 

""transpired.     The  bonds  arenas  valid  now  as  before  ttie_execution  of 

the  agreement  and  the  preference  mortgage.     The  security  of  the  first 

iDortgage  is  still  pledged'Tor  their  payment,  as  before.     No  attempt 

was  juade^ —  none  could  successfully  be  made  —  to  give  a  priority  to 


The  preference  bonds  over  those~oT~the_non;assenters,  or,  by  a 
of  tacking,  tq^j)ostpone  the  cousolidated^-Oafl&i^  The  assenters  un- 
""^ertook  to  deal  with  their  own  bonds  and  security  in  away  to  imr 
"jjiovft  their  valine.     If  the  assenters  had  pledged  their  bonds  to  A  for 
collateral  security,  their  ratable  share  of  the  first  mortgage  would  go 
to  the  assignee.     Leave  the  fact  of  the  preference  mortgage  itself  out 
of  view,  and  suppose  that  the  assenting  first-mortgage  bondholders, 
desiring  to  raise  money  to  complete  the  road  and  thus  make  their  "^ 
security  valuable,   had   loaned   of  A   $500,000,   and  pledged  their 
interest  in  the  first  mortgage  as  security,  by  an  instrument  as  in-  i 
formal  as  the  agreement  in  question ;  would  not  a  court  of  equity,   I 
as  between  the  parties,  treat  the  agreement  for  security  as  security? 
That  is  precisely  the  effect  of  this  agreement.     The  assenters  said  to  ' 
the  preference  bondholders,  Youlend  your  money  to  the  companies 
to   enable  them  to  complete  their  road,   and  take  their  mortgage, 
wtiicti,  as  a  lien  upon  the'^-opeHyj  musTriie'^ubject  to  "all  existing 
'     encumbrances,  and  we 'will  give~yoii,~  as  a  further  securitjj^  our  in- 
terest, or  eighteen  twenty-thirds  of  the  first  mQrtgagfi,-as_collateraI. 
We  will  encumber  that  interest"  with  tlie  burden  of  your  debt.     We 
agree  that  your  bonds  shall  be  a  prior  lien  upon  the  property.     Is 
there  anything  in  this  transaction  prejudicial  to  the  rights  of  other 
parties  interested  in  the  property,  or  anything  incapable  of  practical 
enforcement  in  a  court  of  equity?     The  preference  bondholders  did-> 
not  lend  their  money  upon  the  mortgage  by  the  companies  of  a  prop-  J 
erty   already   hopelessly   buried   under  the   load   of    three   existing  f 
mortgages,   nor   on  the   credit  of   the   insolvent   companies.     They^ 
demanded  security,   and   the  assenters  undertook  to   give  security.  / 
There  can  be,  then,  no  question  as  to  the  purpose  of  the  agreement*/ 
The  agreement  is  that  the  preference  bonds  shall  be  a  lien  upon  the 
property  prior  to  the  bonds  held  by  the  assenters  —  not  prior  in 
time,  but  prior  in  order  of  payment.     This  agreement  was  incorpo- 
rated into  the  bonds  themselves  and  thus  made  them  an  equitable 
mortgage.     Jones,  Eailroad  Securities,  §  75.     A  lien  upon  the  prop- 
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« 

erty  prior  to  the  bonds  of  the  assenters  could  only  be  created  by  sub- 
ordinating their  lien  to  the  new  lien,  that  is,  by  mortgaging  the  first 
as  security  for  the  second.  There  is  nothing  in  the  estate  of  a  mort- 
gagee that  makes  such  a  mortgage  in  equity  in-valid  or  impossible. 
Want  of  form  is  immaterial.  Equity  looks  only  to  the  substance,! 
and  so  moulds  that  into  form  as  to  work  out  the  intent  of  the  parties.l 
A  mere  agreement  to  give  a  mortgage  is  treated  in  equity  as  a  mort- 
gage. 1  Jones,  Mortgages,  §§  163,  167;  Jones,  Eailroad  Securities, 
§  73  et  seq.  Even  if  the  agreement  undertakes  to  mortgage  a  thing 
not  in  esse,  equity  will  treat  the  contract  as  a  mortgage  when  the 
thing  comes  into  being,  and  charge  it  with  a  lien  in  favor  of  the 
party  intended.  Jones,  Railroad.  Securities,  §  122,  and  numerous 
cases  there  cited.  When,  therefore,  the  decree  in  favor  of  the  first- 
mortgage  bondholders  becomes  absolute,  the  assenters  will  hold  their 
interest  charged  with  the  lien  agreed  to  be  given  to  the  preference 
bonds.  An  equitable  mortgage  will  not  be  upheld  which  works  a 
wrong  to  third  parties,  but  where  their  interests  are  undisturbed, 
they  are  enforced  for  the  purpose  of  executing  the  intent  of  the 
parties.  Miller  v.  Rutland  &  Washington  Railroad  Co.,  36  Vt. 
452;  Jones,  Railroad  Securities,  passim.  To  carry  out  the  intent  of  1 
the  parties  in  this  case  works  no  wrong  to  the  non-assenters,  as  they  I 
stand  under  the  decree  precisely  as  they  would  if  no  preference  mort- 
gage had  been  made;  nor  to  the  consolidated  bondholders,  as  they 
must  redeem  only  so  much  as  they  voluntarily  assumed  when  they 
took  their  mortgage.  The  invalidity  of  the  agreement  is  not  urged^ 
by  the  party  bound  by  it,  and  neither  of  the  appellants  ought  to  be 
heard  to  question  it  —  much  less  to  profit  by  it.  By  what  system  of 
logic  is  it  established  that  this  attempt  to  give  security  is  to  be  held 
inoperative  to  effecutate  the  purpose  intended,  but  operative  to  work 
a  forfeiture  of  eighteen  twenty-thirds  of  the  first  mortgage  ?  What 
has  occurred  to  advance  the  interest  of  the  non-assenters  from  five 
twenty-thirds  to  twenty-three  twenty-thirds  of  that  mortgage?  The 
transaction  amounts  to  a  mortgage,  or  it  is  altogether  inoperative. 
By  it  the  interest  of  the  assenters  either  passed  in  pledge  or  did  not 
pass  at  all.  If  it  did  not  pass,  it  remains  where  it  was  lodged  before, 
and  the  assenters  still  own  their  fractional  share  in  the  first  mort- 
gage. To  say  that  a  court  of  equity  shall  defeat  the  purpose  of  this 
scheme  that  was  devised,  and  has  been  operative  to  make  the  first 
mortgage  more  valuable  —  the  share  of  the  non-assenters  equally  with 
the  rest  —  and  at  the  same  time  declare  that  by  means  of  it  the  share 
of  the  non-agsenters,  who  have  paid  nothing,  has  been  magnified 
fourfold,  is  a  novel  proposition  to  advance  in  a  court  of  equity.  All 
the  advantage  that  the  non-assenters  can  reap  from  the  transaction 
is  found  in  the  increased  value  of  their  security. 

The  cause  is  remanded  with  mandate  embodying  the  views  herein 
expressed. 
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STEVENS   V.   MID-HANTS  RAILWAY  COMPANY.^ 

Court  op  Appeal,  1873. 
[L.  R.  8  Ch.  App.  1064.] 

In  February-,  1873,  the  London  Financial  Association,  Limited,  filed 
their  bill  on  behalf  of  themselves  and  all  other  the  holders  of  deben-j 
ture  stock  against  Stevens,  against  some  other  elegit  creditors  of  thel 
company,  against  three  persons  who  were  holders  of  the  largest  of  th^ 
rent-charges  granted  by  the  company,  and  against  the  companj-,  pray-  / 
ing  that  the  holders  of  the  debenture  stock  of  the  company  might  be 
declared  entitled  to  a  charge  upon  the  undertaking,  and  that  such 
charge  might  be  declared  prior  to  any  charge  of  the  elegit  creditors  — 
that  the  persons  having  charges  might  be  ascertained  and  their  priori- 
ties determined  —  that  Stevens  might  be  restrained  from  proceeding 
further  in  his  suit,  and  that  a  receiver  might  be  appointed. 

On  the  nth  of  March,  1873,  the  Master  of  the  Rolls  made  a  decree 
in  both  suits,  declaring  priorities  as  follows:  — 1.  That  the  vendors  of  ) 
land  were  entitled  to  a  charge  on  the  lands  sold  by  them  respectively,  / 
by  way  of  security  for  their  unpaid  purchase-moneys  and  interest  in  V 
priority  to  all  persons.  2.  That  the  holders  of  rent-charges  were  en- , 
titled  to  charges  on  the  lands  out  of  which  they  respectively  issued, 
and  also  to  charges  on  the  undertaking,  in  priority  to  all  persons, 
except  as  above  declared  with  respect  to  unpaid  vendors.  3.  That  the 
'  holders  of  debenture  A  stock  issued  or  to  be  issued  under  the  scheme 
were  entitled  to  a  charge  on  the  undertaking  next  after  the  holders  of 
the  rent-charges.  4.  That  the  holders  of  debenture  B  stock  issued  or 
to  be  issued  under  the  scheme  were  entitled  to  a  charge  on  the  under- 
taking next  after  the  holders  of  debenture  A  stock,  and  that  Stevens 
and  all  other  judgment  creditors  were  entitled  to  take  B  stock  under 
the  scheme  in  satisfaction  of  their  judgments.  A  receiver  was  ap- 
pointed of  the  monej's  payable  bj'  the  South-Western  Company,  and 
he  was  directed  to  apply  them,  first,  in  pa^-ment  of  oflSce  expenses  not 
exceeding  £250  a  year ;  secondly,  in  payment  of  interest  on  unpaid 
purchase-moneys ;  and  thirdly,  in .  keeping  down  the  annual  charges 
on  the  undertaking  according  to  the  priorities  above  declared;  and  the 
parties  were  to  be  at  liberty  to  apply  in  Chambers  as  to  the  distribu- 
tion of  any  surplus. 

Sib  W.  M.   James,   L.  J.     Mr.  Stevens  has  filed  his  bill  and  hasV 
presented  this  appeal  for  the  purpose  of  getting  an  advantage  which,  i 
if  he  is  entitled  to  it  at  all,  has  ji:)er  incuriam,  resulted  to  him  from  ar 
scheme  by  which  he  says  himself  that  he  is  not  bound.  \ 

___J[t^hMjb.eeD„  estaMlshedJihat,  .according  J;a-iJiaJa-u^  of 

the  Act  of  Parli_aiaent,  an  outside  creditor  is  in  no  way  bound  by_the 
scheme.  |f  he  is  not  in  any  waj^bound  bj'Jihe  scheme,  he  ought  potto 
te~  entitledlo  any"benefit  from  that_^cheme7'  He  is  in  the  position  of 
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a  person  who,  according  to  my  view,  is  not  entitled  to  read  the  scheme 
at  all  for  any  purpose.  He  says,  "I  have  nothing  to  do  with  the 
scheme."  If  he  has  nothing  to  do  with  the  scheme,  he  cannot  claim  a 
benefit  from  it.  He  is  entitled  to  say,  "  I  shall  insist  upon  my  rights 
as  if  no  such  scheme  had  been  made."  His  utmost  right,  if  no  such 
scheme  had  been  made,  would  have  been  to  have  said,  "  When  the 
mortgagees  prior  to  me  have  been  satisfied,  I  have  a  right  to  be  satis- 
fled."  And  he  has  now  no  other  right  unless  it  is  given  him  by  the 
scheme. 

Now,  how  has  it  been  given  him  by  the  scheme  ?  The  mortgagees 
take  under  it,  in  place  of  their  original  securities  for  principal  and  in- 
terest, perpetual  rent-charges,  which  are  legal  rent-charges  enfoi'ceable 
by  certain  legal  proceedings,  independent  of  a  bill  in  this  court.  I  am 
of  opinion  in  this  case  that,  if  the  appellant  saj's,  "I  am  not  bound 
by  that,"  the  answer  is,  "Very  well;  then  we  will  not  allow  anj'thing 
more  to  be  given  to  them  than  would  have  been  given  to  them  under 
the  former  arrangement."  But  he  has  no  right  to  insist  on  having  the 
legal  rent-charges  which  had  been  given  to  the  mortgagees  in  satisfac- 
tion of  their  legal  demand  postponed  to  him  for  the  purpose  of  giving 
him  a  priority-  to  which  he  was  not  entitled  at  the  time  when  the  ar 
rangement  was  made  between  the  company  and  their  creditors.  The 
appellant  relied  on  the  cases  in  which,  where  a  third  mortgagee  has 
paid  off  the  first  mortgagee,  he  has  let  in  the  second  mortgagee  simply 
by  the  neglect  and  carelessness  of  his  conve^-ancer  so.  as  not  to  be 
entitled  to  retain  the  benefit  of  the  first  security  which  he  has  paid  off, 
because  he  has,  being  the  third  encumbrancer,  paid  it  off  and  let  in  a 
man  who  had  an  intermediate  encumbrance.  Such  were  the  cases  o 
Mocatta  v.  Murgatroyd,  1  P.  Wms.  393  ;  Toulmin  v.  Steere,  3  Mer. 
210 ;  and  Parry  v.  Wright,  1  S.  &  S.  369  ;  5  Russ.  142.  Thnsn  orhph 
_  perhaps  some  dav  will  have  to  be  reconsidered,  but  it  is  quite _dear  Jjiat 
their  principleis^  not  to  be  extended.  Probably  thej'  are  rendered  in- 
nocuous by  this,  that  conveyancers  exclude  their  application  by  putting 
in  three  or  four  lines  saying  that  the  original  debt  is  to  be  considered 
as  subsisting  for  the  benefit  of  the  person  who  has  paid  it  off.  But 
taking  the  simple  case  of  a  first  mortgagee  converting  his  first  mort- 
gage into  a  rent-charge  for  ever,  with  power  of  distress  and  entry,  I  am 
of  opinion  that  the  cases  of  Mocatta  v.  Murgatroyd,  Toulmin  v.  Steere, 
and  Parry  v.  Wright,  ought  not  to  be  extended  so  as  to  deprive  that  first 
mortgagee  of  the  legal  rent-charge  which  he  has  taken  instead  of  his 
conveyance  in  fee,  so  as  to  let  in  an  intermediate  encumbrancer  and 
give  that  intermediate  encumbrancer  a  benefit  to  which  he  was  not 
before  entitled.  Of  course  it  is  quite  right  that  an  intermediate  encum- 
brancer should  not  be  prejudiced  bj-  anj^  dealings  between  his  debtor 
and  another  encumbrancer.  At  the  same  time  it  is  not  for  this  court 
to  find  some  recondite  technical  reason  for  giving  a  man  a  benefit 
at  the  expense  of  another  man  who  was  under  no  liability  whatever  to 
pay  him. 
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"We  propose  to  make  an  order  which  will  leave  Mr.  Stevens  in  pos- 
session of  .all  the  rights  he  had  when  the  scheme  was  made,  and  that, 
that  is  all  he  is  entitled  to. 
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Chancekt,  1828. 

[3  Russ.  48.] 

The  Lord  Chancellor.  The  cases  of  Dearie  v.  Hall,  and  Lover- 
idge  V.  Cooper  were  decided  by  Sir  Thomas  Plumer  ;  and  from  his 
decree  there  is,  in  each  of  them,  an  appeal,  which  stands  for  judgment. 
As  the  two  cases  depend  on  the  same  principle,  though  the  facts  are, 
to  a  certain  degree,  different,  the  better  course  will  be  to  dispose  of 
both  together ;  and  as  Dearie  v.  Hall  was  the  first  of  the  two  which 
came  before  the  court  below,  though  it  was  not  argued  on  appeal 
till  after  Loveridge  v.  Cooper  had  been  heard,  I  shall  first  direct  my 
attention  to  the  facts  on  which  it  depends. 
/  Zachariah  Brown  was  entitled,  during  his  life,  to  about  £93  a  j'ear, 
being  the  interest  arising  from  a  share  of  the  residue  of  his  father's 
estate,  which,  in  pursuance_of  the  directjons  in  his  father's  will,  had 
been  convertedTnlo^^moneyLandjnye&ted^^ 

toxs_an33rustees.  Among  those  executors  and  trustees  was  a  solicitor 
of  the  name  of  Unthank,  who  took  the  principal  share  in  the  manage- 
ment of  the  trust.  Zachariah  Brown,  being  in  distress  for  mone}-,  in 
consideration  of  a  sum  of  £204,  granted  to  Dearie,  one  of  the  plaintiffs 
in  the  suit,  an  annuity  of  £37  a  j'ear,  secured  by  a  deed  of  covenant 
and  a  warrant  of  attorney  of  the  grantor  and  a  suretj- ;  and,  by  way 
of  collateral  security,  Brown  assigned  to  Dearie  all  his  interest  in  tlic- 
j-early  sum  of  £93  ;  but  neither  Dearie  nor  Brown  gave  any  notice  of 
this  assignment  to  the  trustees  under  the  father's  will. 

Shorll}-  afterwards,  a  similar  transaction  took  place  between  Brown 
and  the  other  plaintiff,  Sherring,  to  whom  an  annuity  of  £27  a  year 
was  granted.  The  securities  were  of  a  similar  description ;  and  on 
this  occasion,  as  on  the  former,  no  notice  was  given  to  the  trustees. 

These  transactions  took  place  in  1808  and  1809.  The  annuities 
were  regularly  paid  till  June,  1811 ;  and  then,  for  the  first  time, 
default  was  made  in  paj-ment. 

Notwithstanding  this  circumstance,  Brown,  in  1812,  publicly  adver- 
tised for  .sale  his  interest  in  the  property  under  his  father's  will.     Hall, 
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attracted  by  the  advertisement,  entered,   through  his  solicitor,  Mr. 
'  Patteib  into  a  treaty  of  purchase  ;  and  it  appears  trom  the  jorrespoada. — 

ence  betweeu  Mr.  Patten  and  Mr.  Unthank,  that  the  former  exercised 
^-due  caution  in  the  tra,nsggELgn7  and"made"evcry  proper  inquiry  concern- 
ing the  nature  of  Brown's  titlej_the  extei't.  of  ftny  incumbrances  affect- 
ing the  property,  and  all  other  .cLccttmstancea  of  which  itwas~Bt  that  a 
purchaser  should  be  apprised.  No  intimatiah.was  given  to  Hall  of 
the  existence  of  any  previous  assignment ;  and,  his  solicitor  being 
eafiafipH.  Iift'n.dvancefji  hia  money  for  the  purcliase  of  Brown's  interest^ 
and  that  mterest  was  regularly  assigned  to  him.  Mr.  Pattpn  requested,- 
TJijfhgnlr  to  jnin  in  the  deed :  but  Mr.  g£thank  said,  "I  do  not  choose 
tn  j"ii  in  f^"  ^°°'^  ;  '^n'^  it  is  unnecessaFv  lor  me  to"5b  soTTecause  Z. 
^rown  has  an  absolute  right  to  this  property,  and  ma^'  deal  with  it""as  ~ 
lie  pleases."  The  first  hRlf^yenr's  interest,  subject  to  some  deductions, 
which  the  trustees  were  entitled  to  make,  was  duly  paid  to  Hall ;  and 
shortly  afterwards  Hall,  for  the  first  time,  ascertained  that  'Clib  prop- 
erty had'  been  regularly  assigned  in  1808  and  1809  to  Dearie  and  to 
gj.j.j,jg_  ~™—        ^        .      I  ..  , 

Sir  Thomas  Plumeb  was  of  opinion  that  the  plaintiffs  had  no  rights 
to  the  assistance  of  a  court  of  equitj'  to  enforce  their  claim  to  the 
property  as  against;  the  defendant  Hall,  and  that,  having  neglected  tOi 
give  the  trustees  notice  of  their  assignments,  and  having  enabled  Z. 
Brown  to  commit  this  fraud,  they  could  not  come  into  this  court  to 
avail  themselves  of  the  priority  of  their  assignments  in  point  of  time, 
in  order  to  defeat  the  right  of  a  person  who  had  acted  as  Hall  had 
acted,  and  who,  if  the  prior  assignments  were  to  prevail  against  him, 
would  necessarily  sustain  a  great  loss.     In  that  opinion  I  concur. 

It  was  said  that  there  was  no  authority  for  the  decision  of  the  Mas- 
ter of  the  EoUs  —  no  case  in  point  to  support  it;  and  certainly'  it 
does  not  appear  that  the  precise  question  has  ever  been  determined,  or 
that  it  has  been  even  brought  before  the  court,  except,  perhaps,  so  far 
as  it  may  have  been  discussed  in  an  unreported  case  of  Wright  v. 
Lord  Dorchester.     But  the  case  is  not  new  in  principle.     "Where  per- 
sonal property  is  assigned  delivery  is  necessary  to  complete  the  trans-    / 
action,  not  as  between  the  vendor  and  the  vendee,  but  as  to  third  / 
persons,  in  order  that  they  may  not  be  deceived  by  apparent  posses-  > 
sion  and  ownership   remaining  in  a  person  who,  in   fact,  is  not  the  | 
owner.     This  doctrine  is  not  confined  to  chattels  in  possession,  buty 
extends  to  choses  in  action,  bonds,  &c. :  in  Ryall  v.  Howies,  1  Ves.  Sen. 
348, 1  Atk.  165,  it  is  expressly  applied  to  bonds,  simple  contract-debts, 
and  other  choses  in  action.    It  is  true  that  Eyall  v.  Rowles  was  a  case 
in  bankruptcy ;  but  the  Lord  Chancellor  called  to  his  assistance  Lord 
Chief  Justice  Lee,  Lord  Chief  Baron  Parker,  and  Mr.  Justice  Burnett ; 
so  that  the  principle,  on  which  the  court  there  acted,  must  be  con- 
sidered as  having  received  most  authoritative  sanction.     These  emi- 
nent individuals,   and  particularly  the  Lord  Chief  Baron  and  Mr. 
Justice  Burnett,  did  not,  in  the  view  which  they  took  of  the  question 
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before  them,  confine  themselves  to  the  case  of  bankruptcy,  but  stated 
o-rounds  of  judgment  which  are  of  general  application.  Lord  Chief 
Baron  Parker  says  that,  on  the  assignment  of  a  bond  debt,  the  bond 
should  be  delivered,  and  notice  given  to  the  debtor  ;  and  he  adds 
that,  with  respect  to  simple  contract-debts,  for  which  no  securities 
are  holden,  such  as  book-debts  for  Instance,  notice  of  the  assignment 
should  be  given  to  the  debtor  in  order  to  take  away  from  the  debtor 
the  right  of  making  payment  to  the  assignor,  and  to  take  away 
from  the  assignor  the  power  and  disposition  over  the  thing  assigned. 
1  Ves.  Sen.  367,  2  Atk.  177.  In  cases  like  the  present,  the  act  of 
giving  the  trustee  notice  is,  in  a  certain  degree,  taking  possession  of 
the  fund  :  it  is  going  as  far  towards  equitable  possession  as  it  is  pos- 
sible to  go;  for,  after  notice  given,  the  trustee  of  the  fund  becomes 
a  trustee  for  the  assignee  who  has  given  him  notice.  It  is  upon  these 
grounds  that  I  am  disposed  to  come  to  the  same  conclusion  with  the 
late  Master  of  the  Rolls. 

I  have  alluded  to  a  case  of  Wright  v.  Lord  Dorchester,  which  was 
cited  as  an  authority  in  support  of  the  opinion  of  the  Master  of  the 
Rolls.  In  that  case,  a  person  of  the  name  of  Charles  Sturt  was  en- 
titled to  the  dividends  of  a  certain  stock  which  stood  in  the  names  of 
Lord  Dorchester  and  another  trustee.  In  1793,  Sturt  applied  to 
Messrs.  "Wright  and  Co.,  bankers  at  Norwich,  for  an  advance  of  money, 
and,  in  consideration  of  the  moneys  which  they  advanced  to  him, 
granted  to  them  two  annuities,  and  assigned  his  interest  in  the  stock 
as  a  security  for  the  paj'ment.  No  notice  was  given  bj-  Messrs. 
Wright  and  Co.  to  the  trustees.  It  would  appear  that  Sturt  afterwards 
applied  to  one  of  the  defendants,  Brown,  to  purchase  his  life-interest 
in  the  stock ;  Brown  then  made  inquirj-  of  the  trustees,  and  they 
stated  that  thej-  had  no  notice  of  an}'  encumbrance  on  the  fund :  upon 
this  B.  completed  the  purchase,  and  received  the  dividends  for  up- 
wards of  six  j'ears.  Messrs.  Wright  then  filed  a  bill,  and  obtained  an 
injunction,  restraining  the  transfer  of  the  fund  or  the  payment  of  the 
dividends ;  but,  on  the  answer  of  Brown,  disclosing  the  facts  with  re- 
spect to  his  purchase,  Lord  Eldon  dissolved  that  injunction.  At  the 
same  time,  however,  that  he  dissolved  the  injunction,  he  dissolved  it 
only  on  condition  that  Brown  should  give  security  to  refund  the  money, 
if  at  the  hearing  the  court  should  give  judgment  in  favor  of  any  of 
the  other  parties.  That  case  was  attended  also  with  this  particular 
circumstance,  that  the  party  who  pledged  the  fund  stated  by  his 
answer  that,  when  he  executed  the  securitj-  to  Wright  and  Co.,  he 
considered  that  the  pledge  was  meant  to  extend  only  to  certain  real 
estates.  For  these  reasons,  I  do  not  rely  on  the  case  of  Wright  v. 
Lord  Dorchester  as  an  authority ;  I  rest  on  the  general  principle  to 
which  I  have  referred ;  and,  on  that  principle,  I  am  of  opinion  that 
the  plaintiffs  are  not  entitled  to  come  into  a  court  of  equity  for  relief 
against  the  defendant  Hall.  The  decree  must,  therefore,  be  affirmed, 
and  the  deposit  paid  to  Hall. 
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The  ease  of  Loveridge  v.  Cooper,  though  tlie  circumstances  are 
somewhat  different,  is  the  same  in  principle  with  Dearie  v.  Hall,  and 
must  follow  the  same  decision.^ 


JONES. 
Chancery,  England,   1837. 

[8  Sim.  633.] 

[Bkown  mortgaged  an  estate ;  first,  to  William  Jones ;  second,  to 
John  Jones ;  third,  to  John  Harris.  All  in  virtue  of  a  power  vested  in 
him  by  his  marriage  settlement.  John  Jones  had  no  notice  of  the 
mortgage  to  William  Jones.  John  Harris  had  notice  of  the  mortgage 
to  William  Jones,  but  not  of  the  mortgage  to  John  Jones  ;  and  he  had 
caused  notice  of  his  mortgage  to  be  indorsed  on  the  settlement  which 
together  with  the  title-deeds  was  in  the  possession  of  William  Jones.] 

The  Vice  Chancellor,  after  stating  the  substance  of  the  report  and 
observing  that  there  was  no  covenant  for  title  in  the  deed  of  the  14th 
of  January,  1826,  and  that  the  only  covenants  in  it  were  for  payment 
of  the  mortgage-money  and  interest,  for  quiet  enjoj-ment  free  from 
encumbrances  and  for  further  assurance,  continued  thus  : 

To  this  report  an  exception  is  taken  by  the  parties  who  claim  under 
John  Jones,  insisting  on  their  priority  over  Harris  :  and  the  question 
is  whether  the  report  is  right. 

At  law  the  rule  clearly  is  that  different  conveyances  of  the  same 
tenement  take  effect  according  to  their  priority  in  time.  If  a  man 
seised  in  fee  first  grants  one  term  of  years  and  then  another  term,  the 
second  termor  cannot  enter  till  the  first  term  has  ceased  by  eflauxion 
of  time,  surrender,  or  otherwise.  So,  if  freehold  interests  are  carved 
out  of  the  fee  by  different  convej-ances,  the  estate  of  the  second 
grantee  cannot  take  effect  in  possession,  till  the  estate  of  the  first  has, 
in  some  measure,  ceased.  The  effect  of  different  conveyances  is  the 
same  as  if  different  successive  estates  were  granted  by  the  same 
conveyance,  first  in  possession  and  then  in  remainder.  Equity  follows 
the  law ;  and,  where  the  legal  estate  is  outstanding,  conveyances  of 
the  equitable  interest  are  construed  and  treated,  in  a  court  of  equitj-, 
in  the  same  manner  as  conveyances  of  the  legal  estate  are  construed 
and  treated  at  law.  In  Beckett  v.  Cordley,  1  Bro.  C.  C.  353,  which 
Lord  Eldon  notices  in  Mc parte  Cawthorne,  1  Glyn.  &  Jam.  240,  and 
in  Martinez  v.  Cooper,  2  Russ.  214,  Lord  Thurlow  twice  decided  that, 
where  the  legal  estate  was  outstanding  in  a  first  mortgagee,  of  two 
subsequent  equitable  encumbrancers,  he  who  is  prior  in  time  must  be 
prior  in  equity.     His  words  are :  "  The  second  equitable  encumbrancer 

^Compare:  Ames:  Cases  on  Trusts,  pp.  326-328,  notes.  —  Ed. 
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had  the  security  he  trusted  to.  He  knew  he  had  not  the  legal  estate. 
He  trusted  to  the  honor  of  the  borrower."  In  the  present  case,  no 
such  question  arises  as  is  noticed  in  Willoughby  v.  Willoughby, 
1  T.  E.  763-772,  or  as  is  noticed  in  Evans  v.  Bicknell,  6Ves.  174-183, 
where  Lord  Eldon  alludes  to  what  fell  from  Mr.  J.  Buller  in  Goodtitle 
V.  Moro-an,  1  T.  K.  762 :  for  Harris,  the  third  encumbrancer,  has  not 
'  o-ot  in^he  legal  estate,  nor  has  he  any  declaration  of  trust  from  the 
holder  of  it,  nor  has  he  possession  of  the  mortgage  deeds  conveying 
the  legal  estate  or  of  any  other  of  the  title-deeds.  He  gave  notice  of 
his  encumbrance  to  the  first  mortgagee.  But,  according  to  what  the 
present  Lord  Chancellor  decided  in  Peacock  v.  Burt,  such  a  notice  is 
of  no  value.  The  fact  is  that,  upon  Harris's  answer  and  before  the 
Master  as  well  as  in  the  argument  at  the  bar,  the  case  of  Harris  was 
attempted  to  be  put  upon  the  decisions  in  Dearie  v.  Hall,  Loveridge 
V.  Cooper,  and  Foster  v.  Blackstone,  decided  by  Sir  John  Leach  and 
afterwards  by  the  House  of  Lords.  But,  in  each  of  those  cases,  the 
subject  of  discussion  was  a  chose  in  action.  According  to  what  is  said 
by  Lord  Lyndhurst,  in  Foster  v.  Cockerell,  3  Clark  &  Fin.  456,  in  mov- 
ing to  affirm  the  decree  in  Foster  v.  Blackstone,  and  according  to  what 
is  said  by  the  present  Lord  Chancellor,  in  Peacock  v.  Burt  (p.  607  in 
Mr.  Coote's  valuable  Treatise  on  Mortgages),  one  principle  established 
by  Dearie  v.  Hall  and  Loveridge  v.  Cooper  was  that,  in  order  to  com- 
plete the  transfer  of  a  chose  in  action,  notice  to  the  legal  holder  of  the 
fund  is  necessary.  In  the  former  of  those  cases,  Sir  T.  Plumer  says : 
"  The  law  of  England  has  always  been  that  personal  property  p9,sses 
b^'  delivery  of  possession ;  and  it  is  possession  which  determines  the 
apparent  ownership"  (3  Russ.  22),  and,  by  wa3-  of  preserving  the 
analogy  between  personal  chattels  in  possession  and  choses  in  action, 
he  says  :  "  Notice  is  necessary-  to  perfect  the  title  "  (that  is  to  a  chose 
in  action),  "  to  give  a  complete  right  m  rem,  and  not  merelj'  a  right  as 
against  him  who  convej's  his  interest.  Ibid  24."  But  what  is  stated, 
by  the  Lord  Chancellor,  in  Hiern  v.  Mill,  13  Ves.  119,  is  unquestion- 
ably true :  "Tiiere  is  a  marked  distinction  between  a  real  estate  and 
a  personal  chattel.  The  latter  is  held  hy  possession  ;  a  real  estate  by 
title."  In  Loveridge  v.  Cooper,  Sir  T.  Plumer  says:  "It  is  of  the 
utmost  importance  to  the  interests  of  mankind  that  plain  and  clear 
rules  of  property  should  be  laid  down,  and  when  laid  down,  that  they 
should  not  be  frittered  away  by  nice  and  frivolous  distinctions." 
3  Russ.  35.  Broad  distinctions  must  be  preserved  ;  and  it  is  of  the 
utmost  importance  that  an  equity  of  redemption  of  real  estate  should 
not  be  taken  to  be  a  mere  equitable  interest  in  the  nature  of  a  chose  in 
action. 

The  case  before  me  is  a  case  of  real  estate,  not  of  a  chose  in  action. 
John  Jones,  the  first  encumbrancer  on  the  equity  of  redemption,  took 
his  title  by  the  conveyances  of  January,  1826  ;  and  notice  or  possession 
was  not  necessary  to  complete  his  title.  Harris  took  his  title  by  a 
subsequent  conveyance,  and  merely  gave  a  notice  which  did  not  and 
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could  not  affect  Jones.  No  fraud  whatever  can  he  imputed  to  Jones. 
He  made  some  inquiry  and  was  misled.  He  was  tlie  innocent  subject 
of  fraud,  and  not  the  doer  of  it :  and,  in  my  opinion,  the  exception 
must  be  allowed.'- 


( 
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Supreme  Court,  Ohio,  1863. 

[14  Oh.  St.  488.] 

This  action  was  instituted  by  the  plaintiffs,  to  enforce  the  liens  which  ^^ 
they  claim  were  secured  to  them  by  two  mortgages  upon  certain  chattel  ^ 
property,  executed  by  the  defendants,  Munson  &  Spear,  to  secure  cerfl'*^,^^ 
tain  indebtedness  to  them. 

The  Cleveland  Paper  Mill  Company,  as  the  assignee  of  T.  L. 
Wilcox,  to  whom  a  mortgage  was  executed  upon  the  same  property 
substantially,  and  Younglove  &  Hoyt,  who  likewise  received  from  said 
Munson  &  Spear  a  mortgage  on  the  same  property,  were,  among  others, 
made  parties. 

The  dates,  times  of  filing  and  refiling,  and  the  amounts  due  on  each 

of  these  mortgages,  on  the ^day  of  September,  1861,  as  found  by 

the  District  Court,  are  as  follows : 

1.  First  mortgage  to  the  plaintiffs,  dated  December  12,  1857,  filed  -^ 
February  16,  1858  ;  reflled  March  22,  1859  ;  amount,  $995. 

2.  Second  mortgage  to  the  plaintiffs,  dated  July  3,  1858,  filed  July 
6,  1858;  reflled  July  7,  1859;  amount,  $467.56.  -^ 

3.  Mortgage  to  Wilcox,  dated  July  6,  1858,  filed  July  6,  1858  ;  re- 
filed  July  1,  1859  ;  amount,  $54.17. 

4.  Mortgage  to  Younglove  &  Hoyt,  dated  October  28,  1858,  filed 
October  28,  1858  ;  reflled  October  14,  1859 ;  amount,  $949.75. 

The  pleadings  and  the  findings  of  the  District  Court  show  that  the 
Wilcox  mortgage  had  originally  been  given,  with  full  knowledge,  on 
the  part  of  Wilcox,  of  plaintiffs'  mortgages,  to  secure  the  payment  of 
$1,000,  due  from  Munson  &  Spear;  that  on  the  30th  December,  1858, 
Wilcox  assigned  said  mortgage  to  defendant,  Warren,  to  secure  the 
amount  then  due  Warren   from  Wilcox  (which  the   court  found,  as 

above,  to  amount  to  $5 1.17,  on  the ■  day  of  September,  1861)  ;  also, 

to  secure  anj-  future  advances  which  Warren  miglit  make  for  Wilcox, 
or  liabilities  which  he  might  incur  for  him.  That,  on  the  first  of 
January,  1859,  Wilcox  became  the  purchaser  of  the  property  from 
Munson,  subject  to  the  above  mortgages,  and  agreeing  to  pay  them  off, 
except  the  one  to  himself.  That,  about  September,  1859,  Warren 
made  advances  for  Wilcox,  or  became  liable  for  him  to  the  amount, 

1  Compare:  Ames:  Cases  on  Trusts,  pp.  326-328,  notes.  —  Ed. 
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With  interest  to  said day  of  September,  1861,.of  $408.44      That 

the  remainder  of  the  Wilcox  mortgage  was,  subsequent  to  the  com- 
mencement of  this  suit,  assigned  by  Warren,  at  the  request  of  Wilcox, 
to  the  Lake  Erie  Paper  Mill  Company,  who  are  now  the  owners  of  any 
benefit  that  may  be  derived  therefrom. 

The  amount  which  may  ultimately  be  realized  from  the  mortgaged 
property  is  yet  uncertain ;  but  there  is  reason  to  apprehend  that  the 
proceeds  of  its  sale  will  be  insufficient  to  discharge  the  amount  due  to 
the  plaintiffs  on  their  two  mortgages,  the  amount  found  due  to  Warren, 
as  the  assignee  of  the  Wilcox  mortgage,  and  the  amount  due  Young- 
love  &  Hoyt  under  their  mortgage.  And  with  a  view  to  the  adjust- 
ment and  determination  of  the  respective  priorities  of  these  mortgagees, 
the  questions  of  law  arising  upon  the  facts  found  by  the  District  Court, 
and  shown  by  the  pleadings,  have  been  reserved  for  the  decision  of 
this  court. 

Scott,  J.  The  first  question  arising  in  this  case  is,  whether  by  force 
of  the  statute  the  plaintiflFs'  mortgages,  upon  the  failure  to  refile  them 
■within  one  3-ear  from  the  time  of  the  first  filing,  became  void  as  against 
Younglove  &  Hoyt,  whose  mortgage  was  executed  and  filed  within  tlie 
year,  and  who  received  the  same  without  actual  notice  of  plaintifi's' 
mortgages. 

The  fourth  section  of  the  act  requiring  mortgages  or  bills  of  sale  of 
personal  property  to  be  deposited  with  township  clerks,  provides  that, 
"Every  mortgage  so  filed  shall  be  void,  as  against  the  creditors  of  the 
person  making  the  same,  or  against  subsequent  purchasers  or  mort- 
gagees in  good  faith,  after  the  expiration  of  one  j-ear  from  the  filing 
thereof,  unless  within  thirtj'  daj's  next  preceding  the  expiration  of  the 
said  term  of  one  j'ear,  a  true  copy  of  such  mortgage,  together  with  a 
statement  exhibiting  the  interest  of  the  mortgagee  in  the  property  at 
the  time  last  aforesaid,  claimed  by  virtue  of  such  mortgage  shall  be 
again  filed  in  the  office,  etc.     S.  &  C.  St.  476. 

The  first  section  of  the  same  act  provides  that  mortgages  of  goods 
and  chattels,  not  accompanied  by  delivery,  and  followed  by  actual  and 
continued  change  of  possession,  shall  be  void  as  against  creditors,  and 
subsequent  purchasers,  and  mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  copy  thereof,  shall  be  forthwith  deposited,  etc. 

The  question  in  this  case  turns  upon  the  proper  construction  and 
meaning  of  the  expression  "  subsequent  purchasers  and  mortgagees  in 
good  faith,"  as  used  in  these  sections. 

It  is  well  settled,  in  New  York,  under  a  statute  substantially  similar, 
and  from  which  our  own  has  been  mainly  copied,  that  to  constitute 
"  good  faith"  on  the  part  of  the  subsequent  mortgagee,  there  must  be 
the  absence  of  actual  notice  of  the  existence"  of  the  prior  mortgage. 
And  so  it  was  held  by  this  court,  in  Paine  et  al.  v.  Mason  et  al.,  7  Ohio 
St.  Rep.  198.  In  that  case,  it  was  also  held,  that  constructive  notice 
alone  of  the  prior  mortgage  would  not  constitute  mala  fides  on  the 
part  of  the  subsequent  mortgagee;  and  that  as  against  him,  the  priority 
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of  the  first  mortgage  could  not  be  retained,  without  refiling  pursuant 
to  statute. 

That  decision,  unless  overruled,  must  be  fatal  to  the  claim  of  the 
plaintiffs  in  this  case.  We  are  accordingly  asked  to  reconsider  the 
question  thus  decided,  on  the  ground  that  the  court,  in  that  case,  as- 
sumed, without  full  consideration,  that  the  term  "  subsequent "  in  each 
of  these  sections  had  relation  to  the  same  thing ;  that  is,  to  the  time  of 
the  execution  of  the  mortgage  declared  to  be  void ;  whereas  the  policy 
of  the  statute  requires  the  term  "  subsequent,"  in  the  fourth  section  of 
the  act,  to  be  construed  as  relating  to  the  expiration  of  the  year  within 
which  the  refiling  is  required.  And  in  support  of  this  view  we  are 
referred  to  the  case  of  Meach  v.  Patchen,  4  Kernan,  71,  in  which  it 
was  so  held  by  the  Court  of  Appeals  of  New  York  (Mitchell,  J.,  dis- 
senting). The  decision  of  the  majority  of  the  court,  in  that  case,  is 
supported  by  reasoning,  which  is,  certainlj',  not  without  force.  But 
it  is  a  construction  given  to  the  statute  after  its  adoption  in  this  State, 
and  in  opposition  to  the  opinion  expressed  by  Justice  Cowen,  in 
Gregorys.  Thomas,  20  Wend.  19,  prior  to  the  enactment  of  the  stat- 
ute in  this  State.  This  latter  opinion,  it  is  true,  was  of  an  obiter  char- 
acter, but  I  am  not  aware  of  am'  New  York  decision  to  the  contrary', 
prior  to  the  enactment  of  our  own  statute.  Subsequent  decisions, 
which  could  not  have  been  before  the  mind  of  the  legislature,  can  throw 
no  light  on  its  intentions.  Beside,  the  phraseology  of  the  fourth  sec- 
tion of  the  statute  of  this  State  differs  somewhat  from  that  of  the  cor- 
responding section  in  the  New  York  act,  and  is  such  that  the  term 
"  subsequent,"  in  the  fourth  section,  cannot  well  be  regarded  as  refer- 
ring to  any  later  point  of  time  than  the  original  filing  of  the  mortgage. 
The  language  is,  "  Every  mortgage  so  filed  shall  be  void,  as  against  the 
creditors  of  the  person  making  the  same,  or  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,"  etc.  Subsequent  to  what  ?  The 
phraseology  would  import  subsequent  to  the  making,  or  to  the  filing  of 
the  mortgage,  which  are  the  only  acts  previously  spoken  of  As  the 
term  refers  clearly  to  the  making  of  the  mortgage  in  the  first  section, 
it  should  not,  without  strong  reason,  be  differently  construed  in  the 
fourth.  And  we  think  it  bj'  no  means  clear,  that  the  policy  of  the  act 
designed  to  place  a  mere  creditor  on  a  better  footing  than  a  bona  fide 
mortgagee,  in  respect  to  the  laches  of  a  prior  mortgagee. 

Where  a  subsequent  mortgage  is  taken  in  good  faith,  and  without 
actual  notice  of  a  prior  one,  no  satisfactory  reason  is  perceived  why 
the  rights  of  its  owner  should  depend  on  the  fact  of  its  date  being  one 
day  before,  or  one  day  after,  the  laches  of  the  first  mortgagee.  In 
either  case,  the  statute  maj'  reasonably  have  intended  that  such  laches 
should  enure  to  the  benefit  of  the  specific  lienholder,  as  well  as  to  that 
of  the  mere  creditor. 

Besides,  no  disapprobation  of  the  construction  given  to  the  statute, 
in  the  case  of  Paine  v.  Mason,  has  been  indicated  by  any  subsequent 
legislation ;  and  when  to  this  acquiescence  we  add  the  further  consid- 
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el- 


ation, that  a  decision  which  has  become  known,  and  been  acted  on 
as  an  established  rule  of  property,  should  not  be  lightly  overruled,  and 
the  law  be  thereby  rendered  uncertain,  we  are  satisfied  that  the  former 
decision  of  this  question  should  stand  as  the  law  of  this  State,  until 
chauged  by  legislative  authority. 

The  case,  then,  stands  thus :  The  plaintiffs'  mortgages,  not  having 
been  refiled,  pursuant  ta^tatute,  are  void  as  to  Younglove  &  Hoyt, 
the  third  mortgagees ;  but  the  plaintiffs  retain  their  priority  of  lien  over 
Warren,  who  holds  under  Wilcox,  the  second  mortgagee,  and  whose 
mortgage  was  taken  with  actual  notice  of  the  plaintiffs'  prior  mort- 
gages. Warren's  lien  under  the  Wilcox  mortgage  has  priority  over 
that  of  the  third  mortgagees,  and  is  not  to  be  affected  by  the  laches  of 
the  plaintiffs.  The  plaintiffs'  mortgages  are,  then,  not  to  affect  the 
rights  of  the  third  mortgagees ;  nor  is  the  laches  of  the  plaintiffs  to 
affect  the  rights  of  the  second  mortgagee  ;^and  whatever  rights  these 
conditions  leave  to  the  plaintiffs,  they  still  relain.^The  result  will  be,  >y 
if  the  fund  is  insufficient  for  the  discharge  of  all  mortgages,  that  the 
third  mortgagees,  Younglove  &  Hoyt,  are  entitled  to  so  much  of  the 
fund  as  would  be  applicable  on  their  mortgage,  after  satisfying  War- 
ren's prior  lien.  Warrren  is  entitled  to  so  much  of  the  fund  as  would 
be  applicable  to  the  satisfaction  of  his  claim,  leaving  the  third  mortgage 
out  qf  the  question,  and  preserving  the  plaintiffs'  priority  of  lien.  And  ^ 
the  plaintiffs  are  entitled  to  the  residue.  ^^"^ 

The  case  will,  therefore,  be  remanded  to  the  District  Court,  for  decree 
and  distribution  pursuant  to  the  foregoing  opinion  of  this  court,  and 
for  such  further  decree  as  may  become  necessary'. 

Brinkerhoff,  C.  J.,  and  Wilder  and  White,  JJ.,  concurred. 

Eanney,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 
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Court  op  Errors,  New  Jersey,  1881. 

[33  N.  J.  Eg.  552.] 

Qn  the  3d  of  December,  1877,  the  appellant,  Hoag,  obtained  a 
chattel  mortgage  on  the  goods  in  question.  This  mortgage  was  not 
recorded  in  the  proper  county ;  'it  was  to  secure  $2, 150.  On  the  14th 
of  February,  1878,  Frederick  Fisher,  having  knowledge  of  the  prior 
mortgage,  took  a  second  mortgage  on  the  same  property  to  secure 
$1,160.  Edward  Sayre  holds  a  judgment  by  confession  against  the 
mortgagor  for  $6,000  debt  and  $4  costs,  which  was  entered  on  the 
27th  of  February,  1«78.  Execution  on  this  judgment  was  duly  taken 
out  and  levied. 

Beaslet,  C.  J.     I  agree  with  the  Vice  Chancellor  in  his  settlement 
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of  the  disputed  facts  in  this  case,  but  it  seems  to  me  that  an  error 
has  crept  into  the  decree  with  respect  to  the  marshalling  of  the  en- 
cumbrances. These  liens  are  of  this  character:  the  mortgage  flrs^in 
date  is  held  by  the  appellant,  Hoag;  then  comes  a  mortgage  held  by 
Frederick  Fisher,  one  of  the  defendants,  and  lastly  is  the  judgment 
of  the  defendant  Sayre.  This  first  mortgage  was  not  recorded  in 
the  proper  county,  and  therefore  is  subordinate  to  the  judgment, 
but  it  is  paramount  to  the  second  mortgage,  which  was  taken  with 
knowledge  of  the  existence  of  this  first  lien.  In  this  state  of  things, 
the  decree  places  the  judgment  and  the  first  mortgage,  by  way  of 
preference,  before  the  second  mortgage.  This,  as  it  seems  to  me,  is 
.  unjust  and  inadmissible. 

Upon  what  possible  principle  is  the  result  in  this  case  to  be  justi- 
fied? Fisher,  when  he  took  his  mortgage,  kn^w  that. there  was  an 
antecedent  mortgage  on  the  same  property,  securing  the  sum  of 
$2,150,  with  interest.  He  had  his  own  moritgage  duly  recorded, 
^0  that  it  became  incontestably  the  second  legal  lien ;  in  this  posi- 
tion of  affairs  this  judgment  is  entered,  and  he  at  once  finds  himsm, 
without  any  fault  on  his  part,  degraded  from  the  position  of  a  second 
encumbrancer  to  that  of  a  third  encumbrancer,  and  instead  of  the 
mortgaged  property  being  subject  to  a  claim  prior  to  his  own  of  but 
$2,150,  it  is  subject  to  pat-amount  claims  which  amount  to  the  sum  of 
$5,150.  If  such  a  principle  be  correct,  it  does  not  appear  that  any 
person,  under  any  circumstances,  can  take  a  second  or  other  subordi- 
nate mortgage  on  property,  without  putting  his  interests  in  the  utmost 
jeopardy.  Under  the  prevalence  of  such  a  rule  of  law,  a  subsequent 
encumbrancer  would  be  obliged  to  see  that  the  status  of  the  primai-y 
encumbrance  was,  in  all  respects,  unexceptionable,  under '  penalty, 
if  a  flaw  should  be  undetected  of  having  his  lien  superseded  by  every 
judgment  that  might  be  entered  at  a  later  date.  Such  a  rule  would 
be  as  inexpedient  as  it  would  be  unjust. 

I  cannot  but  think  that  any  one  who  will  look  carefully  into  the 
subject  will  perceive  that  no  rule  applicable  to  such  a  juncture  as  this 
can  be  admissible  that  is  not  founded  on  the  theory  of  leaving  the 
second  mortgagee  in  the  position  originally  acquired  by  him,  without 
respect  to  the  neglects  or  shortcomings  of  the  holder  of  the  previous 
mortgage  or  the  subsequent  judgments  of  creditors.  Viewed  in  this 
aspect,  this  would  be  the  result:  the  judgment  creditor  would,  in  the 
marshalling  of  these  liens,  take  priority  over  the  first  mortgage;  as 
between  the  judgment  and  that  mortgage,  the  former  must  be  first 
paid.  But  with  respect  to  the  second  mortgage,  the  judgment 
creditor,  as  such,  has  no  claim  to  stand  first,  his  only  claim  iii  that 
regard  being  hia  right  to  stand  in  the  shoes  of  the  first  mortgagee, 
and  assert  all  the  privileges  incident  to  that  position.  But  he  can 
exact  nothing  further  than  such  privileges;  he  can  legally  say  that 
he  has  the  paramount  lien  on  the  property  to  the  extent  of  the  sum 
secured  by  the  first  mortgage;  but  he  cannot  legally  say  that,  with 
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respect  to  the  second  mortgagee,  he  has  any  paramount  lien  beyond 
this.  No  additional  burden  can  be  put  upon  the  land  to  the  detri- 
ment of  the  second  mortgagee.  If  the  judgment  be  for  a  sum  greater 
than  that  secured  by  the  first  mortgage,  then,  by  right  of  representa^ 
tion,  such  judgment  will  constitute  the  first  lien  to  the  full  extent, 
and  no  further,  of  the  first  mortgage;  if  it  be  for  a  less  sum  than 
the  first  mortgage,  it  will  take  precedence  and  consume  the  first 
mortgage  to  that  extent  only.  It  will  be  observed  that  by  these 
adjustments  the  priority  of  the  first  mortgage,  with  regard  to  the 
second  mortgage,  will  be  exhausted,  either  partially  or  wholly,  so 
that,  to  the  extent  of  such  exhaustion,  it  will  be  postponed  to  the 
second  mortgage. 

The  doctrine  thus  propounded  is  but  the  development  of  the  prin- 
ciple maintained  and  acted  on  in  Clement  v.  Kaighn,  2  McCart.  48. 
In  that  case  there  was  a  judgment  without  an  execution ;  then  a  mort- 
gage, and  then  judgments  on  which  executions  had  been  taken  out. 
These  latter  judgments  were  entitled  to  precedence  over  the  first,  but 
were  subordinate  to  the  mortgage.     Chancellor  Green  decided  that 
the  first  judgment  on  the   mortgaged   premises,    by  reason  of  the 
failure  to  sue  out  execution  upon  it,  should  be  postponed  to  the 
encumbrance  of  the  junior  judgments,  and,  as  an  inevitable  conse- 
quence, that  it  should  be  postponed  to  the  mortgage  which  was  prior 
to  the  junior  judgments,  and  whose  priority  was  not  to  be  afilected 
by  any  laclies  of  the  holder  of  such  prior  judgment. 
—    In  my  opinion,  the  decree  in  this  case  should  be  modified  so  as  to 
,  dii-ect  the  payment  of  these  encumbrances  in  this  order,  viz. :  first,^^ 
'"the  judgment  of  Sayre  to  the  amount  secured  by  the  first  mortgage; 
second,  the  payment  of  the  residue  of  such  judgment  and  the  second 
mortgage,  pari  passu,  as  they  were  concurrent  liens,  being  enter© 
^on  the  same  day ;  third,  the  payment  of  the  first  mortgage. 
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Section  II.  —  MABSHALUNd. 


A.   Exoneration  from  the  Burden. 

GWYNNE  V.   EDWARDS. 
Chancery,  England,  1824. 

[2  Russ.  289,  note.} 

John  Bennett  Popkin,  by  deeds  of  lease  and  release,  dated  the 
23d  and  24th  of  October,  1782,  mortgaged  a  freehold  estate.  On  the 
23d  of  December,  1782,  he  surrendered  certain  copyholds  to  the  use 
of  the  mortgagee  as  a  security  for  the  same  mortgage  debt. 

In  a  suit  by  creditors  for  the  administration  of  Popkin's  estate,  the 
personalty  having  been  exhausted,  his  freehold  property  was  sold 
under  the  direction  of  the  court,  and  with  the  consent  of  the  mort- 
gagee; and,  out  of  the  proceeds  of  the  freehold  estates,  the  mort- 
gagee, by  an  order  dated  the  31st  of  July,  1822,  was  paid  his  debt 
of  £5;il9  los.  7d. 

The  residue  of  the  proceeds  of  the  real  estate  was  insufficient  for 
the  payment  of  Popkin's  specialty  creditors;  and  the  only  question 
was,  whether  these  creditors  were  entitled  to  have  the  debts  due  to 
them  satisfied  out  of  the  copyholds  to  the  extent  of  £5,119  15s.  Id., 
which  the  mortgagee  had  received  out  of  the  money  raised  by  the 
sale  of  the  freeholds. 

The  Mastek  op  the  Rolls.  Aldrich  v.  Cooper  governs  this  case ; 
and  the  circumstance,  that  the  mortgage  of  the  copyholds  was  by 
a  transaction  distinct  from  and  subsequent  to  the  mortgage  of  the 
freeholds,  does  not  constitute  any  solid  ground  of  difference.  Both 
estates  were  intended  to  be  a  security  for  the  same  sum :  the  mort- 
gagee had  a  right  to  go  against  either  or  both :  and,  his  demand  hav- 
ing, by  the  direction  of  the  court,  and  as  the  more  convenient  mode 
of  payment,  been  satisfied  out  of  the  freehold  property,  the  specialty 
creditors  are  entitled  to  have  raised,  by  sale  of  the  copyholds,  the 
sum  which  the  mortgagee  received  out  of  the  freeholds. 
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GIBSON  V.   SEAGKIM. 
Chancery,  England,  1855. 

[20  Beav.  614.] 

In  1851  Charles  Seagrim  mortgaged  certain  real  estate  to  Henry 
Johnson,  with  a  power  of  sale,  to  secure  £1,200.  Afterwards,  in  1852, 
Seagrim  mortgaged  the  same  estate  to  Godwin  to  secure  £700,  and  by 
deed  of  even  date  transferred  ten  shares  in  the  Winchester  Gas  Light 
and  Coke  Company,  by  way  of  additional  security. 

In  1853  Seagrim  mortgaged  all  his  lands,  including  those  in  the 
former  mortgage,  to  the  plaintiflF,  but  the  gas  shares  were  not  com- 
prised in  the  security.  On  the  17th  August,  1853,  the  plaintiffs  insti- 
tuted the  present  suit  to  realize  their  securities,  and  they  registered 
the  suit  as  a  Us  pendens,  in  pursuance  of  the  act.     2  &  3  Vict.  c.  11. 

On  the  10th  October,  1853,  Seagrim  became  bankrupt  and  his  assig- 
nees were  made  parties  to  the  suit. 

On  the  4th  November,  1853,  the  first  mortgagees  sold  the  real 
estate  included  in  their  mortgage  for  £1,895,  and,  after  paying  them- 
selves, they  handed  over  the  surplus  to  Godwin,  who  applied  it  in 
part  payment  of  his  mortgage  debt,  and  he  then,  on  the  13  December, 
1853,  sold  the  gas  shares,  and,  having  paid  himself  in  full,  handed 
over  the  balance  (being  about  £206  10s,  Id.)  to  the  assignees  of 
Seagrim.  The  plaintiffs  claimed  to  have  this  sum  applied  in  satisfac- 
tion of  their  debt,  in  lieu  of  the  surplus  of  the  proceeds  of  the  real 
estate  intercepted  by  Godwin. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  the  two  estates 
ought  to  be  marshalled.  I  can  have  no  doubt  that  if  these  securities 
had  been  sold  by  the  direction  of  the  court,  and  the  money  had  been 
paid  into  court,  the  second  mortgagee  would  not  have  been  allowed  to 
exhaust  the  proceeds  of  the  real  estate  in  paying  off  his  charge  upon 
it,  to  the  injury  of  the  plaintiffs,  and  then  to  hand  over  the  surplus 
proceeds  of  the  gas  shares  to  the  mortgagor,  or  to  his  assignees,  which 
is  the  same  thing,  and  thereby  enable  them  to  receive  something  to 
which  they  were  not  entitled.  On  the  contrarj-,  according  to  the 
principle  "laid  down  in  the  case  of  Baldwin  v.  Belcher,  3  Dru.  &  War. 
173';  Lanoy  v,  Duke  of  Athol,  2  Atk.  444  ;  Aldrich  v.  Cooper,  8  Ves. 
382,  and  that  class  of  cases,  the  court  will  order  the  funds  to  be 
marshalled;  but  I  agree  with  what  was  decided  by  the  Vice  Chancellor 
Knight  Bruce,  in  Barnes  v.  Racster,  1  Y.  &  Coll.  C.  C.  401,  that  if 
two  estates  are  mortgaged  to  A.,  and  one  is  afterwards  mortgaged 
to  B. ,  and  the  remaining  estate  is  afterwards  mortgaged  to  C,  B.  has 
no  equity  to  throw  the  whole  of  A.'s  mortgage  on  C.'s  estate,  and  so 
destroy  C.'s  security.  As  between  B.  and  C,  A.  is  bound  to  satisfy 
himself  the  principal,  interest,  and  costs  due  to  him  out  of  the  two 
estates  ratably,  according  to  the  respective  values  of  such  two  estates, 
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and  thus  to  leave  the  surplus  proceeds  of  each  estate  to  be  applied  in 
paj-ment  of  the  respective  encumbrances  thereon.  But,  in  my  opinion, 
that  rule  does  not  apply  to  the  present  case,  to  which  a  diflferent  equity 
is  applicable. 

It  is  obvious  that  there  are  three  modes  of  dealing  with  this  case ; 
the  first  is,  to  allow  the  plaintiff  to  throw  the  whole  of  the  second 
mortgagee's  charge  upon  the  gas  shares,  and  make  them  solely  availa- 
ble for  payment ;  the  second,  to  apportion  the  second  mortgage  ratably 
on  the  two  properties,  as  was  done  in  Barnes  v.  Racster ;  or  thirdly,  to 
let  the  mortgagor  have  the  whole  surplus  of  the  produce  of  the  gas 
shares  after  satisfying  the  claim  of  the  second  mortgagee.  But,  in  my 
opinion,  neither  of  these  last  two  principles  apply  to  this  case.  Here 
a  mortgagor  having  mortgaged  two  properties  to  one  pei-son,  and  one 
of  them  to  another,  and  the  securitj-  of  the  latter  having  been  ex- 
hausted by  the  prior  mortgagee,  he  is  entitled  to  saj',  as  against  the 
mortgagor,  that  his  mortgage  shall  be  thrown  upon  the  other  security', 
and  that  he  is  entitled  to  be  recouped  out  of  it. 

I  do  not  say  what  would  have  been  the  effect  if  the  sale  and  paj'- 
ment  over  of  the  surplus  had  taken  place  before  any  suit  had  been 
instituted,  but  here  the  decree  reserves  the  question,  and  the  suit  hav- 
ing been  registered  as  a  Us  pendens  before  the  sale  took  place,  has  the 
effect  of  preserving  all  the  equities,  in  the  same  manner  as  if  the 
plaintiff  had  taken  proceedings  to  have  the  money  paid  into  court. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  have  the  £206,  which 
is  now  in  the  hands  of  the  assignees,  applied  in  pa3"ment  of  his  mort- 
gage security,  and  that  the  second  encumbrancer  was  bound,  as  between 
the  plaintiff  and  the  mortgagor,  to  apply  the  gas  shares  in  the  first 
instance  towards  the  diauharge  of  his  debt. 

I  will  certify  acconnn^y. 


HUNT  V.   TOWNSEND. 
Chancery,  New  York,  1847,  ' 

[4  Sand/.  Ch.  510.]      y^^D"^  "^ 
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The  suit  was  brought  to  foreclose  a  mortgage,  executed  by  Town- 
send  to  the  complainants.  M.  L.  Voorhis  was  a  junior  mortgagee. 
Pending  the  suit,  the  mortgagor  demised  a  part  of  the  premises  to  Mrs, 
Sedgwick,  and  the  rent  was  made  payable  to  the  complainants'  solici- 
tor, as  a  further  security  for  the  debt  due  to  them.  The  premises  were 
ultimately  sold  on  the  decree  in  the  suit,  and  the  proceeds  sufficed  to 
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pay  off  the  complainants,  without  resorting  to  the  rent.  After  the  sale, 
the  mortgagor  assigned  the  rent  in  question  to  E.  Terry,  Esq.,  to  pay 
a  debt  theretofore  accrued  to  him.  The  mortgageof  Miss  VoorElFTe^ 
maining  unpaid,  jhe  claimed  the  rent  by  way  of  substitution  toTEe 
complainants'  securitj'.  The  tenant  was  ready  to  pay  the  rent,  on  being 
discharged.  The  matter  was  brought  before  the  court  on  a  petition 
and  affidavits. 

The  Vice  Chancellob.  •  The  reservation  of  the  rent,  pa^'able  to 
Mr.  Griffin  as  complainants'  solicitor,  was  equivalent  to  the  taking  of 
so  much  additional  security  for  the  mortgage  debt.  It  was  a  pledge  of 
the  rent,  in  addition  to  the  previous  pledge  of  the  land  out  of  which  it 
issued. 

Thus,  when  the  decree  for  the  sale_was  made,  .MisS-ZoorhiSr  as -the 
ne"St  encumSSiiicerTwaFm^ equity  jgfliitlg.d, .an.payiJlg.thfiJC0iiiplaiDanlB' 
'mortgage"aeB?7to  he  subrogated  to  the  rent  as  ajg^oitionjojLt!ieic.3ecn& 
^^-_g^r^,jj^  whenT'By'means  of  the~sale  of  the  land,  the  complainants' 
whole  debt  was  discharged  without  resorting  to  the  rent,  Miss  Voorhisv 
had  an  equity  to  be  substituted  in  their  place  in'  respect  of  the  rent ;  | 
because,  by -their  omitting  to  resort  to  the  same,  they  had  withdrawn  V. 
from  the  proceeds  of  the  sale  |125,  which  she  would  otherwise  have  / 
received.     In  other  words,  the" complainants  having  two  funds  to  go 
m)onJorth£^Jl237]on_on 

Eaus"tlid  tlieTatter^  i^^tead[of^ ^PUlXiPS  tl^^  o"^  upon  which  she  had  no 
lieiTTand'^BeTEer^re  bjecame  _e  to  a  subsHtutronTn  respect  pf 

theTatter'.'    Seel  Story's  Eq.  Jur.T  633  to  637^  and  notes.     These 

rights  were  fixed  and  vested  before  Mr.  Terry  became  the  assignee  of 
the  lease.  He  received  the  transfer  for  a  precedent  debt ;  and  of  course, 
subject  to  all  the  equities  respecting  it  which  existed  against  his 
assignor,  one  of  which  was  Miss  Voorhis's  right  to  be  substituted  in 
the  place  of  the  complainants. 

I  am  satisfied  that  she  is  entitled  to  receive  the  rent ;  and  it  must  be 
paid  to  her  accordinglj-. 

No  costs  to  either  party,  as  against  the  other.* 


GREEN  V.  RAMAGE. 
Supreme  Court,  Ohio,  1849. 
[18  Oh.  42.] 

This  is  a  Bill  in  Chancery,  reserved  in  Muskingum  County. 

The  facts  are  these :  Ramage  had  the  legal  title  to  lot  No.  14,  and 
an  equitable  title  to  lot  39,  in  the  town  of  Zanesville.  He  conveyed  by 
mortgage,  recorded  October  10,  lot  14  to  Wilson.    He  also  assigned 

r    1  Accord:  The  Carrigan,  7  Fed.  507 ;  Whitlaike  v.  EoUer  Mill  Co.,  56  N.  J.  Eq. 
674 ;  Orangeburg  Bk,  v.  Kohn,  52  S.  C.  120.  —  Ed. 
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the  title  bond,  by  which  he  held  lot  39,  to  Wilson  to  secure  the  same 
debt  secured  by  the  mortgage.  He  conveyed  by  mortgage,  recorded 
October  21,  to  Green,  lot  14,  and  to  Hillier,  lot  39,  by  mortgagor 
recorded  October  23. 

The  bill  is  filed  by  Green  for  the  purpose,  among  other  things,  of 
compelling  Wilson  to  exhaust  lot  39  before  proceeding  against  the 
other,  on  which  Green  has  a  mortgage. 

Caldwell,  J.     If  there  were  but  the  two  mortgages  on  the  prop-    j 
erty,  Wilson's  and  Green's,  Green  would  without  doubt  be  entitled  to  I 
the  relief  which  he  claims.     In  Story's  Equity,  vol.  1,  sec.  633,  the  ^ 
rale  on  the  subject  of  marshalling  securities  is  stated  thus  :  "  The  gen- 
eral principle  i?,  that  if  one  partj'  has  a  lien  on,  or  interest  in  two 
funds  for  a  debt,  and  another  partj'  has  a  lien  on,  or  interest  in  one 
only  of  the  funds  for  another  debt ;  the  latter  has  a  right  in  equity  to 
compel  the  former  to  resort  to  the  other  fund,  in  the  first  instance,  for 
satisfaction,  if  that  course  is  necessary  for  the  satisfaction  of  the  claims 
of  both  the  parties." 

In  this  case,  however,  there  are  three  parties  interested.     If  Green  * 
should  compel  Wilson  to  exhaust  lot  39  before  he  comes  on  lot  14,  then  \ 
Green  will  have  the  benefit  of  the  fund  arising  from  lot  39,  although  j 
he  took  no  security  on  it.     But  Hillier  by  this  arrangement  will  be/ 
deprived  entirely  of  his  security  on  lot  39,  although  he  took  a  vaoxi- 
gage  on  it.    We  think  the  rule  cannot  be  applied  in  a  casebf  this  kinck 
The  principle  is  one  established  for  the  purpose  of  securing  to  parties^ 
the  rights  to  which,  upon  the  principles  of  natural  justice,  they  are 
entitled.    To  deprive  Hillier  of  his  security  in  this  way  would  be 
manifestly  unjust.    When  Green  took  his  mortgage  he  had  notice  of 
the  mortgage  of  Wilson,  on  lot  14.    When  Hillier  took  his  mortgage 
on  lot  39,  he  had  notice  only  of  the  lien  of  Wilson,  which  was  all  the 
encumbrance  on  it.     There  was  nothing  connected  with  Wilson's  lien 
that  was  even  calculated  to  put  him  on  inquiry  in  reference  to  Wilson's 
mortgage  on  lot  14,  because  Wilson's  liens  on  these  two  lots  were 
created  by  separate  instruments.    But  if  Wilson's  lien  on  the  two  lots 
had  been  created  by  a  single  mortgage,  Hillier  was  not  bound  to 
notice  the  situation  of  lot  14,  having  nothing  to  do  with  it.     We  think, 
then,  that  justice  between  Hillier  and  Green  requires  that  each  should 
have  the  full  benefit  of  his  mortgage,  and  this  can  only  be  done  by 
requiring  Wilson  to  take  his  debt  out  of  the  proceeds  of  both  lots^ 
proportioned  to  the  amount  that  each  lot  may  produce.     The  decrei 
will  be  so  entered. 
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BAENES  V.  RACSTER. 

Chanceet,  England,  1842. 

[1  Y.  ^  C.  C.  C.  401.] 

Racster,  being  seised  of  Foxhall  Coppice  and  a  piece  of  land,  marked 
in  a  plan  of  the  estate  No.  32,  mortgaged  in  1792,  Foxhall  to  Barnes ; 
1795,  Foxhall  to  Hartwright;  1800,  Foxhall  and  No.  32  to  Barnes; 
1804,  Foxhall  and  No.  32  to  Williams.  The  subsequent  encumbrances 
were  taken  with  notice  of  the  prior  encumbrances.  The  question  was, 
whether,  as  No.  32  was  sufficient  to  pay  the  whole  of  Barnes's  demand, 
Hartwright  could,  as  against  Williams,  compel  Barnes  to  resort  to 
No.  32,  thereby  leaving  Hartwright  the  first  encumbrancer  on  Fox- 
hall. 

The  Vice  Chancellor.  Racster  having  two  estates,  one  called 
Foxhall,  and  anotlier  which  has  been  called  No.  32,  mortgages  Fox- 
hall alone  to  Barnes  in  1792,  and  afterwards,  by  way  of  second  charge, 
mortgages  Foxhall  (alone),  in  179.5,  to  Hartwright,  who  at  the  time 
has  notice  of  Barnes's  security.  Subsequently,  in  1800,  Racster  mort- 
gages both  No.  32  and  Foxhall  to  Barnes  to  secure  a  further  advance, 
and  in  such  a  manner  as  to  make  No.  32  and  Foxhall  liable  each  to  the 
whole  of  Barnes's  two  advances,  Barnes  at  the  time  having  notice  of 
Hartwright's  security.  After  this  both  No.  32  and  Foxhall  are  mort- 
gaged by  Racster,  iu  1804,  to  Williams,  who  at  the  time  has  notice  of 
the  former  securities. 

The  present  proceedings  were  commenced  subsequently  to  the  year 
1804,  nor  until  after  that  year  was  any  step  taken  by  any  partj-  for  en- 
forcing either  of  the  securities,  or  obtaining  payment.  All  the  mortgages 
cannot  be  paid  in  full.  Foxhall  alone  is  not  sufficient  to  pay  the  first 
charge  upon  it,  but  No.  32,  without  Foxhall,  is  sufficient  to  paj*  the 
whole  of  Barnes's  demands.  Hartwright,  therefore,  claims  to  throw 
Barnes  on  No.  32  exclusiveh'.  To  this  Barnes  is  indifferent ;  but 
Williams  objects,  contending  that,  as  he  is  an  encumbrancer  for  value, 
the  burden  of  the  first  mortgage  ought  to  be  borne  at  least  ratably  by 
Foxhall  and  No.  32,  upon  which  latter  Hartwright  never  took  a  charge. 
This  is  the  question  to  be  decided,  and  I  think  that  it  may  be  decided 
without  necessarily  involving  either  of  two  other  points  to  which  the  ar- 
gument has  extended  itself.  I  mean,  first,  the  question,  what  would  have 
been  the  rights  of  Hartwright  and  Williams  had  Barnes's  security  upon 
No.  32  preceded  and  not  been  subsequent  to  Hartwright's  security  on 
Foxhall ;  and,  secondly,  the  question,  what  would  have  been  the  rights 
of  the  parties  had  Williams's  security  not  existed  at  all,  or  not  existed 
until  after  the  commencement  of  these  proceedings.  Upon  each  of  these 
two  points  I  entirely  reserve  myself. 

As  to  the  matter  to  be  determined,  the  first  observation  to  be  made 
is,  that,  considered  without  any  reference  to  Hartwright  or  to  Williams, 
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the  nature  and  effect  of  the  security  of  1800  were,  as  I  conceive,  to 
make  No.  32  and  Foxhall  pari  passu,  and  ratablj',  according  to  their 
values,  liable  to  Barnes's  two  charges.  That,  I  think,  would  have  been 
the  result  between  the  different  heirs  of  Racster,  had  he  died  intestate 
and  insolvent  as  to  his  personal  estate,  leaving  one  person  his  heir  as 
to  No.  32,  and  another  person  his  heir  as  to  Foxhall.  At  least  the 
heir  of  Foxhall  could  not  have  claimed  more  against  the  heir  of 
No.  32. 

Taking  this  to  be  so,  I  am  unable  to  see  that  Hartwright  had  in  or 
before  the  year  1804  (when  "Williams  took  his  security)  acquired  any 
right  in  No.  32,  or  any  equity  against  Racster,  to  preclude  him  from 
dealing  with  it  on  that  footing  for  any  purpose  that  his  necessities 
might  require.  Contract  certainly,  as  to  No.  32,  Hartwright  had  none. 
It  was  as  to  him  an  accident,  —  a  matter  with  which  he  had  neither 
privity  nor  concern,  that  Racster  happened  in  1800  to  mortgage  No.  32 
to  Barnes.  Could  not  Barnes  and  Racster  at  an^'  time  after  1800,  as 
against  Hartwright,  have  sold  or  mortgaged  No.  32  separately  to  a 
stranger,  though,  with  notice,  leaving  Foxhall  charged  as  if  it  was  in 
1795,  and  leaving  Hartwright  in  the  same  situation  as  if  the  security 
of  1800  had  never  existed  ?  If  Barnes  and  Racster  could  have  done 
this  as  against  Hartwright,  why  should  not  Racster  be  able  as  against 
Hartwright  to  do  so?  In  mj-  opinion,  it  would  be  more  than  justice  to 
him,  and  less  than  justice  to  Racster,  to  hold  that  the  security  of  1800 
rendered  No.  32  to  any  degree,  or  in  an^'  respect,  less  available  for  the 
necessities  of  Racster  than  the  rights  of  Barnes  required.  I  think  that 
Hartwright  had  not  any  equity  to  prevent  Racster  from  doing  what  he 
did,  namel}',  carrying  this  estate  to  market,  and  selling  or  pledging  it 
as  charged  onlj'  according  to  the  tenor  of  the  security  of  1800,  that  is, 
ratably  and  pari  passu  with  Foxhall. 

Again,  suppose  judgments  to  have  been  recovered  by  strangers  in 
1794,  1799,  and  1801,  against  Racster,  who  was,  I  believe,  previously' 
to  1800,  seised  equitably  and  not  otherwise  of  No.  32.  Suppose  the 
security  of  1800  good  against  all  these  judgments ;  what  would  have 
been  the  relative  rights  of  Hartwright  and  the  several  judgment  cred- 
itors (with  or  without  elegits)  as  to  No.  32?  Can  Williams  be  in  a 
worse  situation  than  that  in  which  he  would  have  stood  if  his  security 
had  consisted  of  a  judgment  only  instead,  of  what  it  did  ?  If  it  were 
conceded  in  the  present  case,  that  had  Williams's  charge  not  existed, 
the  right  claimed  by  Hartwright  could  now  be  enforced  against  Racster, 
it  does  not  in  my  judgment  follow  that  in  1804  (in  the  absence  at  the 
time  of  any  suit  or  proceeding  for  applying  the  property  in  question, 
or  otherwise  relating  to  it)  any  such  right  had  arisen.  The  position  of 
Williams,  who  took  his  security  with  notice,  has  been  in  argument 
assimilated  to  that  of  the  heir  of  Racster,  or  of  a  person  claiming 
merely  as  a  volunteer  under  him.  To  this  comparison  I  am  not  pre- 
pared to  agree.  To  render  it  just,  it  ought  to  be  established  either  that 
eoinstanti  when  Barnes  took  his  second  security,  Hartwright  acquired 
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a  lien  on  No.  32,  or  that  it  was  inequitable  in  Eacster,  however  much 
in  need  of  mone\-,  and  however  fair  his  intentions,  to  use  No.  32  as 
part  of  his  propertj-,  unless  b3-  the  consent  of  Hartwright,  or  on  the 
condition  of  pacing  him  his  whole  debt.  I  am  of  opinion  that  neither 
proposition  can  be  established,  and  that  Hartwright's  title,  if  any, 
against  No.  32,  does  not  extend  bej'ond  sucli  interest  in  it,  as  before 
the  institution  of  these  proceedings  Raester  did  not  alienate  for  value  ; 
holding,  as  I, do,  the  notice  to  be  as  immaterial  as  notice  to  a  purchaser 
of  a  judgment  recovered  against  a  vendor,  when  the  latter  having  a 
power,  and  being  seised  in  fee  subject  to  the  power,  can  make  a  title 
and  alienate  the  fee  by  an  exercise  of  that  power,  destroying  the  cred- 
itor's securitj'. 

Upon  the  whole,  I  retain  the  opinion  which  on  a  former  occasion  I 
expressed,  that  circumstanced  as  the  present  case  is,  Hartwright  and 
Williams  stand  with  regard  to  the  matter  in  dispute  on  an  equal  foot- 
ing ;  that  Barnes  must  be  paid  out  of  the  respective  proceeds  of  No.  32, 
and  Foxhall,  pari  passu,  and  ratablj'  according  to  their  amounts  ;  that 
the  residue  of  the  produce  of  Foxhall  must  be  applied  towards  paj'ing 
Hartwright ;  and  that  the  residue  of  the  produce  of  No.  32  must  be 
applied  towards  paying  Williams,  —  a  conclusion,  as  I  consider,  entirely 
in  accordance  with  the  principles  on  which  Lanoj'  v.  Dutchess  of  Athol, 
Aldrich  v.  Cooper,  and  Averall  v.  Wade  were  decided.^ 


B.    Coniribulion  to  the  Burden. 

GOULD  u   CENTRAL  TRUST   CO. 

Supreme  Court,  New  York,  1879. 

[6  Abb.  N.  C.  381.] 

Trial  by  the  court. 

This  action  was  brought  by  William  R.  Gould  and  another,  against 
The  Central  Trust  Company,  Thomas  S.  Marlor  and  others,  to  compel 
the  trust  company  to  sell  certain  stock,  which  had  been  wrongfully 
hypothecated  to  it  by  John  Bonner  &  Co. 

On  October  15,  1877,  the  plaintiffs  borrowed  from  John  Bonner  & 
Co.  $50,000,  on  the  security  of  800  shares  of  Chicago  &  Alton  Rail- 
road stock.  Soon  afterwards  John  Bonner  &  Co.  borrowed  from  The 
Central  Trust  Company  $100,000,  on  the  security  of  500  shares  of  the 
plaintiff's  stock,  and  certain  other  stocks  and  bonds,  including  $3,000 
of  Wabash  Railway  bonds,  which  had  been  pledged  by  the  defendant, 
Thomas  S.  Marlor,  and  400  shares  of  stock  in  the  Bankers'  &  Brokers' 
Association,  which  belonged  absolutely  to  said  Bonner  &  Co. 

1  Accord:  Mint  «.  Howard,  1893,  2  Ch.  54;  Richards  b.  Cowles,  105  la.  734' 
Goreham  v.  McCormick,  85  Tenn.  597.  —  Ed.  ' 
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No  demand  of  paj-ment  was  ever  made  bj  said  firm  upon  the  plain- 
tiffs, but,  on  January  3,  1878,  the  latter  found  that  all  their  stock  had 
been  re-hypothecated,  and  were  compelled  to  pay  to  the  Union  Bank 
$21,000,  to  redeem  300  shares,  while  on  January  4,  The  Central  Trust 
Company  sold  out  the  500  shares  pledged  to  it,  realizing  $38,000 
therefrom,  and  at  the  same  time  sold  other  securities  pledged  by  Bon- 
ner &  Co.,  sufficient,  with  the  proceeds  of  the  plaintiff's  stock,  to  pay 
all  the  loan  made  by  it  to  Bonner  &  Co. ,  and  to  leave  a  surplus  of 
$989.59.  But  the  trust  company  did  not  sell  Mr.  Marlor's  $3,000  of 
Wabash  bonds,  nor  the  400  shares  of  Bankers'  &  Brokers'  Association 
stock. 

On  January  5,  1878,  the  plaintiffs  offered  to  pay  to  John  Bonner  & 
Co.  the  full  amount  of  their  loan,  with  interest,  upon  condition  that 
their  stock  should  be  returned ;  but  this,  of  course,  Bonner  &  Co.  re- 
fused to  do.  The  plaintiffs  then  requested  The  Central  Trust  Company 
to  sell  the  other  securities  remaining  in  its  hands,  so  as  to  increase  the 
surplus  in  which  the  plaintiffs  would  be  entitled  to  share,  but  this  the 
trust  company  refused  to  do. 

This  action  was  brought  to  compel  the  trust  company  to  do  this,  so 
that  the  loss  might  be  apportioned  between  the  owners  of  all  the 
securities  originally  pledged. 

Van  Vorst,  J.  The  claim  of  the  plaintiffs  is  reasonable  and  just, 
and  in  arguing  that  the  Central  Trust  Company,  under  the  circumstances 
of  this  case,  should  have  proceeded  pari  passu,  in  the  application  of 
the  securities  deposited  with  it  by  Bonner  &  Co. ,  as  collateral  security 
to  the  loans  made  to  them,  so  that  what  loss  should  be  occasioned  to 
the  parties  whose  stock  and  bonds  Bonner  &  Co.  wrongfully  pledged 
to  it  shall  fall  on  them  ratablj',  they  contend  only  for  what  equity 
approves.  Had  they  known  of  the  rights  and  claims  of  the  plaintiffs 
and  Marlor,  at  the  time  they  sold,  thej'  should  have  so  proceeded. 

This  is  but  an  application  of  the  principle  of  natural  justice,  which 
requires  every  one  to  exei'cise  his  rights  in  a  waj'  not  to  occasion  loss 
to  others,  which  might  be  avoided  without  inconvenience  to  himself. 

The  principle  contended  for  by  the  learned  counsel  for  the  plaintiff 
is  fundamental  in  equity',  and  is  well  sustained  bj-  the  numerous  and 
well-selected  authorities  which  he  has  been  careful  to  cite. 

The  securities  of  the  plaintiffs  and  the  defendant  Marlor,  in  the 
hands  of  the  trust  company,  originally  stood  upon  equal  footing,  and 
should  be  regarded  equally  by  the  company.  The  complete  interest 
of  one  real  owner  should  not  be  spared  at  the  expense  of  the  other. 
Neither  by  a  partial  election,  or  intentional  discrimination  on  the  part 
of  the  pledgee,  shall  either  party  be  disappointed. 

Had  the  attention  of  the  trust  company  been  in  season  called  to  the 
rights  of  the  parties  claiming  to  own  the  stock  and  bonds,  it  would 
have  been  inequitable  to  proceed  to  sell  the  property  of  one  exclusively, 
and  satisfy  its  claims  thereout,  with  an  idea  that  it  could  in  that  way 
relieve  the  property  of  the  other  wholly  from  the  burden  of  the  loan 
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made  to  Bonner  &  Co.     That  would  be  to  throw  the  loss  entirely  on 

one  party. 

But  that  it  has,  in  this  manner,  without  notice  of  the  claims  of  the 
real  owners,  proceeded  to  sell  the  securities  of  one  of  them,  has  not 
placed  it  beyond  the  power  of  this  court  to  intervene,  and,  even  now, 
order  to  be  done  what  equity  requires.  It  may  be  that  the  pledgees 
were  under  no  duty,  and  would  not  have  been  originally  justified  to 
sell  more  of  the  securities  than  was  sufficient  to  satisfy  its  claims, 
but  that  would  not  relieve  the  unsold  security  from  the  burden  of 
contribution. 

I  do  not  think  the  defendant  Marlor  should  now  be  allowed  to  say, 
this  "is  a  lucky  hit."  The  Central  Trust  Company  has  satisfied  its 
whole  claim  out  of  the  plaintiff's  stock,  ^nd  my  property,  although 
equally  pledged,  shall  be  free. 

The  stock  of  the  defendant  Marlor  is  still  in  the  hands  of  the  trust 
company,  and  relief  may  yet  be  granted  on  principles  applicable  to 
marshalling  assets.  Aldrich  v.  Cooper,  8  Ves.  308  ;  Exp.  Alston,  L.  E. 
4  Ch.  168  ;  Story  Eq.  Jur.  §  638 ;  Broadbent  v.  Barlow,  3  De  G.,  F.  & 
J.  570 ;  Cheeseborough  v.  Millard,  1  Johns.  Ch.  409,  413. 

Plaintiflfs  are  also,  as  is  well  urged  by  their  counsel,  entitled  to  relief 
arising  from  the  relation  of  suretyship  between  them  and  the  defendant 
Marlor,  for  through  their  stock  and  bonds  pledged  bj'  Bonner  &  Co.  to 
the  trust  company,  they  were  to  that  extent,  in  substance,  sureties  for 
the  debt,  and  are  interested  upon  conditions,  with  rights  of  subrogation 
with  all  its  incidents.  Delaware  &  Hudson  Canal  Company's  Appeal, 
2  Wright,  512,  516 ;  see  also  Barnes  v.  Mott,  64  N.  Y.  397,  which  was 
applied  in  Green  v.  Milbank,  3  Abb.  New  Cas.  138,  155.  The  rale  of 
general  average,  in  maritime  law,  is  founded  upon  the  same  general 
principle. 

The  plaintiffs,  being  in  ignorance  as  to  with  whom  Bonner  &  Co. 
had  pledged  their  stock,  were  unable  to  give  notice  in  season  to  pre- 
vent a  sale,  or  adequately  protect  themselves,  but  that  does  not  defeat 
their  right  of  subrogation,  and  to  subject  the  defendant's  bonds,  even 
now,  to  their  just  proportion  of  a  common  burden.  Nor  is  it  a  good 
answer  to  plaintiflfs'  claim,  that  Bonner  &  Co.  had  wrongfully  pledged 
the  defendant's  bonds ;  he  had  done  the  same  with  the  plaintiffs' 
stock.  The  title  of  the  trust  company,  who  was  a  bona  fide  holder, 
attached  to  all  the  securities  alike,  and  it  is  through  such  legal  title  and 
claim,  as  it  originally  existed,  that  the  plaintiffs  are  entitled  to  relief 

And  it  must  be  adjudged  that  the  Wabash  bonds,  and  the  Bankers' 
and  Brokers'  Association  stock,  still  in  the  hands  of  the  trust  company, 
should  be  sold,  and  that  the  proceeds  should  be  divided  between  the 
plaintiffs  and  the  defendant  Marlor,  according  to  their  interests,  and 
in  such  proportions  as  is  equitable,  with  reference  to  the  amount 
realized  on  the  sale  of  the  plaintiffs'  stock,  which  has  already  been 
made,  and  the  total  proceeds  of  the  sale  now  ordered  to  be  made. 

Under  the  facts  of  the  case,  I  do  not  think  that  the  assignees  of 
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Bonner  &  Co.  are  entitled  to  any  of  the  proceeds.  The  stock  and  bonds 
did  not  belong  to  that  bankrupt  lirm,  and  were  pledged  in  fraud  of  the 
rights  of  the  true  owners. 

The  claims  of  the  Brokers'  and  Bankers'  Association,  who  are  not 
parties  to  the  action,  cannot  be  now  determined,  and  if  the3'  have  any 
claim  or  right,  they  are  not  to  be  prejudiced  by  the  judgment  to  be 
entered  herein. 


McBRIDE  V.   POTTER-LOVELL  COMPANY. 

Supreme  Judiciai-  Court,  Massachusetts,  1897. 

[169  Mass.  7.] 

Allen,  J.  The  Potter-Lovell  Company,  a  corporation,  held  certain 
notes  of  the  plaintiffs  for  sale,  and  it, was  to  remit  to  them  the  pro- 
ceeds, less  its  commissions  for  selling  the  same.  The  Potter-Lovell 
Company  also  held  notes  of  others  of  the  defendants,  which  it  had  re- 
ceived from  them  for  sale.  Instead  of  selling  the  above  mentioned 
notes  for  the  benefit  of  the  several  makers,  the  company  at  different 
times  wrongfully'  and  fraudulently  pledged  all  of  them  to  the  Second 
National  Bank  as  security  for  its  own  debts  to  said  bank,  all  the  notes 
being  pledged  for  the  same  debts.  The  bank,  being  a  bona  fide  holder 
for  value  without  notice,  collected  enough  of  these  notes  from  time  to 
time  as  they  fell  due,  including  the  notes  of  the  plaintiffs  and  some 
others,  to  satisfy  its  claims  against  the  Potter-Lovell  Company.  All 
of  the  various  parties  whose  notes  were  thus  fraudulently  pledged  stood 
on  the  same  footing,  except  that  the  notes  were  pledged  at  different 
times,  and  fell  due  and  were  collected  at  different  times ;  and  except 
that  one  of  the  parties,  the  North  Star  Boot  and  Shoe  Company, 
demanded  the  return  of  its  note  from  the  Potter-Lovell  Company 
before  the  same  was  pledged,  and  has  never  paid  the  same  in  whole  or 
in  part  to  the  bank. 

These  differences  do  not  vary  the  equitable  rights  and  liabilities  of 
the  parties  as  amongst  themselves.  The  liability  to  contribute  does 
not  depend  on  a  contract  between  the  parties  who  are  held  liable  to 
contribute,  and  is  not  affected  by  the  fact  that  notes  were  pledged  and 
fell  due  and  were  paid  at  different  times,  or  that  some  of  them  were 
paid  only  in  part,  or  not  at  all.  The  notes  were  all  pledged  to  secure 
the  same  indebtedness.  The  fact  that  some  of  them  fell  due  at  earlier 
dates  than  others  creates  no  equity  in  favor  of  those  which  fell  due  last. 
See  American  Loan  &  Trust  Co.  v.  Northwestern  Guaranty  Loan  Co., 
166  Mass.  337.    The  various  parties  selected  a  common  agent,  and 
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this  agent  used  its  power  to  place  them  all  under  a  common  liability, 
thus  virtually  malting  them  all  sureties  for  itself.  It  might  be  that 
under  such  circumstances  the  pledgee  would  prefer  to  hold  one  and 
exonerate  another,  and  it  would  have  power  to  do  so  in  the  first 
instance  by  proceeding  to  collect  of  one,  but  not  of  another.  But 
where  several  different  parties  have  thus  been  exposed  to  loss  by  the 
fraud  of  their  common  agent,  it  is  more  equitable  that  the  burden 
of  the  loss  should  be  shared  pro  rata.  Under  such  circumstances 
equality  is  equitj',  without  respect  to  the,  time  of  the  maturity  of  the 
notes.  The  demand  by  the  North  Star  Boot  and  Shoe  Companj-  for 
the  return  of  its  note  was  also  immaterial.  It  was  no  more  fraudalent 
to  pledge  this  note  after  such  demand  than  it  would  have  been  to  pledge 
it  before  a  demand.  All  the  notes  being  pledged  as  security  for  the 
same  indebtedness,  the  whole  loss  in  consequence  thereof  is  to  be  borne 
bj-  all  the  makers  in  proportion  to  the  amounts  of  the  notes  so  pledged. 
Gould  V.  Central  Trust  Co.,  6  Abb.  N.  C.  381;  New  England  Trust 
Co.  V.  New  York  Belting  &  Packing  Co.,  166  Mass.  42,  and  eases  there 
cited;  "Wiggin  V.Suffolk  Ins.  Co.,  18  Pick.  145,  153;  Warner  v. 
Morrison,  3  Allen,  566;  1  Story,  Eq.  Jur.  §  493. 

The  assignees  in  insolvency  of  the  Potter-Lovell  Company  have  no 
interest  in  the  case.  They  have  no  claim  arising  upon  any  of  these 
notes,  and  no  duty  in  respect  to  the  settlement  of  the  questions  involved 
in  this  suit.  Decree  for  the  plaintiffs. 


In  ee  DENTON'S  ESTATE. 

Court  op  Appeal,  1904. 
[1904.     2  Ch.  178.1] 

Vaughan  Williams,  L.  J.  This  is  a  claim  made  by  the  Licenses 
Insurance  and  Guarantee  Fund  Corporation,  as  assignees  of  a  mort- 
gage deed,  against  the  estate  of  Denton,  deceased,  a  party  to  the 
mortgage  deed,  on  a  covenant  therein  contained  ;  and  the  only  defence 
raised  is  that  the  corporation  and  Denton  are  eo-sareties  for  Miss 
Harvey,  the  mortgagor,  and  that  Denton  is  therefore  entitled  to  deduct 
from  the  claim  of  the  plaintiff  corporation  the  contribution  due  as 
between  two  co-sureties.  The  corporation  contend  that  they  are  not 
co-sureties  with  Denton,  but  are  sureties  both  for  the  principal  debtor, 
the  mortgagor,  and  for  Denton,  the  surety  under  the  terms  of  the  mort- 
gage deed  ;  and  that,  this  being  so,  there  is  no  contribution  according 
to  the  authority  of  the  decision  of  Lord  Eldon  in  Craythorne  v. 
Swinburne,  14  Ves.  160;   9  R.  E.  264. 

1  Only  one  opinion  ia  piinted. —  Ed. 
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The  question  whether  the  plaintiffs  and  defendant  stand  or  do  not 
stand  in  the  relation  of  co-sureties  within  the  meaning  of  this  decision 
is  the  only  question  in  the  case.  Swinfen  Eady,  J.,  lias  decided  that 
the  relation  is  that  of  co-sureties,  and  that  Denton  has  a  right  of  con- 
tribution. He  bases  this  conclusion,  as  I  understand,  on  the  ground 
that  according  to  the  terms  of  the  policy-  of  insurance,  which  embodies 
the  guarantee  of  the  plaintiff  corporation,  both  the  corporation  and 
Denton  are  liable  for  the  same  debt  upon  the  same  default  of  the 
mortgagor.  I  think  that  the  plaintiffs  and  defendant  are  liable  for 
the  same  debt  upon  the  same  default  of  the  mortgagor  for  the  reasons 
given  by  Swinfen  Eady,  J.,  in  his  judgment ;  but  there  is  this  difTcrence,. 
that  whereas  the  liabilit3-  of  Denton  to  pay  arises  dii'eetl3'  on  demand 
left  at  the  mortgaged  premises,  the  liability-  of  the  corporation  is  only 
to  pay  after  the  expiration  of  six  calendar  months  from  the  mortgagees, 
the  bank,  becoming  entitled  to  exercise  the  power  of  sale  conferred  by 
the  mortgage  deed  and  giving  notice  thereof  to  the  corporation  ;  so 
that,  even  assuming  the  occasion  of  the  liability  arising  to  be  the  same 
because  the  power  of  sale  is  conferred  upon  leaving  a  demand  for  paj-- 
ment  at  the  mortgaged  premises  without  any  further  demand  or  notice 
(thus  departing  from  the  provisions  of  the  Conveyancing  Act,  1881), 
j-et  the  time  when  payment  will  accrue  due  differs  by  six  months,  and 
I  do  not  think  that  this  difference  can  be  left  out  of  consideration  when 
determining  whether  the  corporation  and  Denton  are  co-sureties. 

Perhaps  it  would  be  convenient  now  to  consider  briefly  what  are  the 
material  facts  in  this  case,  and  what  is  the  nature  of  the  claim.  [His 
Lordship  then  read  the  mortgage  deed,  and  continued  :] 

A  mortgage  insurance  policy  was  executed,  by  the  corporation  on 
March'7,  1900,  and  it  is  alleged  by  the  plaintiff  corporation  that  this 
policy  was  effected  in  pursuance  of  a  proposal  for  insurance  dated 
October  28,  1899,  which  was  put  in  evidence.  There  is  some  little 
difHculty  about  this,  as  the  proposal  and  the  policy  do  not  quite 
accord,  the  proposal  relating  to  a  debt  repayable  bj-  annual  instal- 
ments, which  is  not  the  case  with  the  mortgage  debt.  But  I  think 
that  the  proposal  is  sufficient  evid'^nce  that  the  insurance  was  effected 
by  the  corporation  on  the  basis  that  the  mortgage  debt  which  the 
corporation  were  insuring  would  be  secured  by  a  mortgage  deed  in 
which  Denton  would  join  for  the  purpose  of  guaranteeing  the  repaj-- 
Dient  of  £1,000  of  the  principal  money.  The  policy,  however,  makes 
ho  mention  of  Denton  being  a  party  to  the  mortgage  deed.  On  the 
contrary,  it  describes  the  mortgage  deed  as  made  between  Maude 
Harvey  of  the  one  part,  and  the  "  insured  "  (that  is,  the  bank)  of  the 
other  part.'  It  refers,  however,  to  a  proposal  in  writing  of  October  28, 
1899,  for  guaranteeing  the  said  mortgage  debt  and  interest,  and  re- 
cites that  it  is  agreed  that  the  said  proposal  shall  be  the  basis  of  the 
contract  of' insurance  intended.  The  premium  of  £18  15s.  is  recited 
as  the  first  premium  for  guaranteeing  the  said  mortgage  debt  and 
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interest,  and  the  policy  goes  on  to  witness  as  follows :  [His  Lordship 
then  read  the  witnessing  part,  and  continued  :] 

I  think  the  proper  inference  of  fact  to  draw  from  the  proposal  of 
October  28,  1899,  and  the  mortgage  deed  of  November  2,  1899,  and 
the  policy  of  March  7,  1900,  is  that,  to  the  knowledge  alike  of  the 
mortgagor  and  the  mortgagees,  Denton  and  the  corporation,  at  the 
date  both  of  the  mortgage  deed  and  of  the  policy,  it  was  intended  that 
Denton  should  join  in  the  mortgage  as  suret}',  and  that  the  mortgage 
debt  and  interest  should  be  guaranteed  or  insured  bj*  the  corporation': 
the  words  "  guarantee  "  and  "  insure  "  are  used  as  synonymous  in  the 
policy. 

I  mention  this  inference  because  I  think  that  the  fact  that  there  was 
one  transaction  only,  to  the  details  of  which  all  were  privj-,  may  not  be. 
immaterial  when  one  is  considering  whether  the  corporation  ought  to 
be  regarded  as  co-sureties  with  Denton  for  the  mortgagor,  or  as  sure-: 
ties  for  both  the  mortgagor  and  Denton  under  a  distinct  collateral 
security. 

I  will  now  consider,  what  is  the  plaintiffs'  claim  on  this  summons. 
[His  Lordship  then  read  the  summons,  and  proceeded :] 

The  facts  as  to  the  £984  13s.  6d.  there  claimed  are  these.  The  bank 
having  left  a  demand  at  the  mortgaged  premises,  gave  notice  to  the 
corporation,  under  condition  5  of  the  policj',  of  their  intention  to  ex- 
ercise the  power  of  sale,^  and  proceeded,  not  strictly  in  accordance 
with  the  conditions  of  the  policy,  to  sell  the  propertj*.  This  sale 
realized  the  £4,000  and  discharged  the  whole  of  the  principal  money 
owing  on  the  mortgage.  The  source  of  the  monej'  thus  discharging 
the  principal,  although  it  may  have  passed  through  the  hands  of  the 
insurance  corporation,  was  the  proceeds  of  sale.  The  plaintiflF  corpora- 
tion meanwhile  expended  the  greater  part  of  the  £984  13s.  6d.  sought 
to  be  recovered  on  this  summons  on  matters  such  as  repairs,  etc., 
clearly  necessary  and  proper  for  the  maintenance  of  the  mortgage 
security.  The  utterly  unbusinesslike  manner  in  which  the  business 
of  the  corporation  was  done  makes  it  difficult  to  ascertain  the  true 
facts. 

It  might  be  suggested  that  this  was  a  voluntary  expenditure  by  the 
corporation,  who  had  a  clear  interest,  as  Denton  also  had,  that  the 
mortgage  securitj'  should  not  be  wasted.  But  I  think,  on  the  evi- 
dence, that  this  expenditure  may  fairly  be  taken  to  be  expenditure 
by  the  corporation  at  the  request  of  the  bank,  and  thus  expenditure  by 
the  bank  as  mortgagees.  If  the  expenditure  cannot  be  so  regarded, 
there  is  an  end  of  the  claim ;  but  if  it  can  be  so  regarded,  the  only 
question  is,  as  I  have  already  stated.  Are  Denton  and  the  corporation 
co-sureties  so  as  to  entitle  Denton  to  contribution? 

In  the  first  place,  I  will  deal  with  a  contention  raised  by  the  corpora- 
tion and  based  on  the  decision  of  the  Court  of  Appeal  in  Dane  v.  Mort- 
gage Insurance  Corporation,  [1894]  1  Q.  B.  54.    This  contention  is  that, 
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apart  from  anything  else  which  might  negative  co-suretyship- between  the 
corporation  and  Denton,  the  very  form  of  the  obligation  which  they  had 
undertaken  towards  the  bank  was  siiffiuient  to  show  that  the  corporation 
had  entered,  not  into  a  contract  of  suretyship,  but  into  a  contract  of 
insurance.  No  donbt  the  form  is  that  of  a  policy  of  insurance  ;  but  I 
think  th'fere  is  nothing  in  the  form  of  the  contract  between  the  bank 
and  the  corporation  being  that  of  a  policy  of  insurance  to  prevent  the 
contract  being  one  of  guarantee.  I  would  refer  to  the  judgment  of 
Komer,  L.  J.,  in  Seaton  v.  Heath,  [1899]  1  Q.B.  782,  792,  which  ou  this 
point  is  unaffected  by  the  reversal  in  the  House  of  Lords  of  the  judgment 
of  the  Court  of  Appeal.  Romer,  L.  J.,  in  discussing  the  difference  in 
substance  between  these  two  classes  of  contract,  says  :  "  The  difference 
between  these  two  classes  of  contract  does  not  depend  upon  any  essen- 
tial difference  between  the  word  '  insurance '  and  the  word  '  guarantee.' 
There  is  no  magic  in  the  use  of  those  words.  The  words,  to  a  great  ex- 
tent, have  the  same  meaning  and  effect ;  and  many  contracts,  like  the 
one  in  the  case  now  before  us,  may  with  equal  propriety  be  called  con- 
tracts of  insurance  or  contracts  of  guarantee." 

The  distinction  in  substance,  in  cases  in  which  the  loss  insured 
against  is  simply  the  event  of  the  non-payment  of  a  debt,  seems  to  be, 
as  I  read  the  judgment  of  Romer,  L.  J.,  between  contracts  in  which  the 
person  desiring  to  be  insured  has  means  of  knowledge  as  to  the  risk 
and  the  insurer  has  not  the  same  means,  and  those  cases  in  which  the 
insurer  has  the  same  means.  Now  it  seems  to  me  that  in  the  case  of 
this  mortgage  debt  the  insurance  corporation,  knowing  the  terms  of  the 
mortgage  debt  and  the  exact  nature  of  the  property  forming  the  securitj-, 
had  just  as  much  means  of  ascertaining  the  nature  of  the  risk  as  the 
bank  had ;  and  I  do  not  think  that  the  mere  fact  that  the  contract  was 
made  between  the  creditor  and  the  insurance  corporation,  and  not  be- 
tween the  mortgagor-debtor.  Miss  Harvey,  and  the  corporation,  would 
of  itself  determine  the  character  of  the  contract  to  be  that  of  insurance 
and  not  of  suretyship.  This  being  so,  the  form  and  circumstances  of 
the  contract  being  consistent  with  the  relation  of  co-suretyship  between 
the  plaintiff  corporation  and  Denton,  let  us  see  if  tlie  facts,  dates,  and  the 
contents  of  the  mortgage  deed  are  such  as  to  negative  this  contract  — 
which,  according  to  its  terms,  is  a  contract  of  suretyship  guaranteeing 
payment  by  the  mortgagor  —  being  a  contract  of  suretyship  constituting 
co-suretyship  in  relation  to  the  contract  of  suretyship  taken  by  Denton 
on  himself  by  the  mortgage  deed. 

If  the  policy  is  looked  at,  it  will  be  seen  that,  in  form  at  all  events, 
both  the  corporation  and  Denton  guarantee  the  payment  of  the  mort- 
gage debt  by  the  mortgagor,  Miss  Harvey,  The  event  upon  which  the 
obligation  to  pay  arises  is  the  same  in  each  case  ;  and  although  the  cor- 
poration have  six  months  within  which  to  pay,  yet  the  obligation  neither 
of  the  corporation  nor  of  Denton  is  dependent  on  what  the  mortgage 
security  realizes.  Taking  these  matters  into  consideration,  there  seems 
much  to  support  the  conclusion  in  fact  of  Swinfen  Eady,  J.,  that  the 
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insurance  corporation  were  sureties  for  and  guaranteed  the  debt  of 
Miss  Harvej',  and  were  not  sureties  only  in  the  event  that  neither  Miss 
Harvey  nor  Denton  paid.  If  this  conclusion,  which  seems  to  me  to  be 
a  conclusion  in  fact,  is  right,  it  puts  the  case  outside  the  case  of  Cray- 
thorne  v.  Swinburne,  14  Ves.  160  ;  9  R.  R.  264.  I  think  it  is  a  question 
of  fact.  It  seems  plain  from  the  judgment  of  Lord  Eldon  in  that  case 
that,  in  considering  the  question  whether  the  contract  of  insurance,  the 
second  contract  in  point  of  date,  is  to  be  considered  as  a  collateral  or  sup- 
plemental securit}-,  the  court  may  take  into  consideration,  not  only  the 
words  of  the  respective  contracts,  but  also  extrinsic  evidence.  Giving 
consideration  to  this  evidence  as  well  as  to  the  words  of  the  respective 
contracts,  still,  sitting  by  myself,  I  should  have  hesitated  to  differ 
from  the  conclusion  of  the  learned  judge,  especially  as  I  do  not  think 
that  the  mere  fact  that  the  corporation  knew,  at  the  time  at  which  the 
policy  was  effected,  from  the  mortgage  deed  or  the  proposal,  that 
Denton  was  a  surety',  was  sufficient  to  negative  the  relation  of  co- 
suretyship  ;  and  it  is  certainly  a  case  in  which  I  should  have  wished  to 
apply  the  maxim  that  equality  is  equity  if  the  facts  allowed  it ;  but 
as  my  brethren  take  a  contrarj'  view  of  the  facts,  I  do  not  think  that 
in  such  a  doubtful  case,  turning  largelj'  on  inferences  of  fact,  I  ought 
to  refuse  to  concur  in  the  judgment  of  the  court. 


BREWER  V.   STAPLES. 
Chancery,  New  York,  1846. 
[3  Sandf.  Ch.  579.] 

The  bill  was  filed  January  20,  1845,  against  William  J.  Staples,  The 
Trust  Fire  Insurance  Companj-,  and  others,  to  foreclose  a  mortgage 
executed  by  Staples  to  James  H.  Titus,  on  four  lots  of  ground  at  Staple- 
ton  on  Staten  Island.  The  mortgage  was  dated  September  15,  1846, 
was  for  $1,500,  and  was  accompanied  by  Staples's  bond  of  the  same  date 
and  tenor.  Titus  assigned  the  bond  and  mortgage  to  the  complainant, 
prior  to  April,  1840,  and  she  claimed  $1,200,  of  the  principal  to  be  due. 

At  the  date  of  this  mortgage,  Staples  executed  a  bond  and  mortgage 
to  one  Thurston,  on  five  lots  adjacent  to  the  former ;  and  Thurston 
assigned  his  bond  and  mortgage  to  Peter  Embury.  On  the  third  day 
of  April,  1840,  for  the  further  security  of  the  debts  to  the  complainant 
and  Embury  respectivel}-.  Staples  assigned  to  E.  Seeley,  Esq.,  in  trust 
for  tliem,  and  as  collateral  to  those  debts,  a  bond  and  mortgage  which 
he  held,  executed  by  one  Quin.  In  1841,  Seeley  foreclosed  the  Quin 
mortgage  in  chancery,  and  in  behalf  of  the  parties  interested  in  it,  bid 
off  the  mortgaged  premises  at  the  master's  sale,  for  $780.  But  the  sale 
was  never  consummated,  nor  any  deed  given. 

Staples  being  largely  indebted  to  The  Trust  Fire  Insurance  Company, 
negotiated  a  settlement  and  compromise  of  the  debt,  offering  lands  in 
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payment.  Before  effecting  an  arrangement,  he  proposed  to  add  to  his 
offer  the  nine  lots  mortgaged  to  Titus  and  Thurston,  subject  to  those 
mortgages.  The  compromise  was  finally  made  on  that  footing,  and  on 
the  29th  day  of  May,  1843,  Staples  conveyed  to  the  company,  together 
with  other  lands,  the  nine  lots  before  mentioned,  subject  to  the  respec- 
tive mortgages  thereon,  viis.,  that  to  Titus  on  four,  and  the  mortgage  to 
Thurston  on  the  remaining  five ;  upon  which  the  company  discharged 
their  demands  against  Staples.  The  lands  conveyed  by  him,  after 
deducting  incumbrances,  were  not  worth  as  much  as  his  debt  to  the 
company.  And  at  the  time  the  testimony  was  taken  in  this  suit,  the 
deficiencj'  exceeded  the  amount  of  Quin's  mortgage. 

The  Trust  Fire  Insurance  Company  put  in  an  answer  to  the  bill, 
Betting  up  most  of  these  facts,  and  insisting  that  the  complainant  was 
bound  to  exhaust  the  securitj'  afforded  to  her  by  the  Quin  mortgage, 
before  selling  the  four  lots  mortgaged  by  Staples  to  Titus.  The  bill 
was  taken  as  confessed  against  all  the  other  defendants.  The  cause 
was  heard  on  the  pleadings  and  proofs,  as  to  The  Trust  Fire  Insurance 
Company. 

The  Assistant  Vice-Chancellor.  The  validity  of  the  claim  made 
by  The  Trust  Fire  Insurance  Company  to  have  the  complainant  give  to 
them  the  benefit  of  the  Quin  mortgage,  depends  upon  their  right  as 
between  themselves  and  Staples,  to  compel  the  application  of  the  Quin 
mortgage  towards  the  discharge  of  the  complainant's  debt.  This  point 
necessarily  arises  between  the  complainant  and  the  Trust  Fire  Company, 
although  in  the  present  state  of  the  pleadings,  it  cannot  be  decided  as 
between  the  latter  and  Staples. 

Gn  the  29th  of  May,  1843,  when  Staples  convej-ed  the  Staten  Island 
lots  to  the  Trust  Fire  Company,  he  was  the  owner  of  the  lots,  subject 
to  the  mortgage  to  the  complainant  on  which  $1,200  was  due,  and  to 
another  mortgage  executed  to  one  Thurston  for  $1,500.  Both  of  these 
mortgages  were  given  in  1836,  and  were  accompanied  by  the  bonds  of 
Staples. 

At  the  same  date,  Staples  was  the  owner  of  the  Quin  mortgage,  or 
rather  of  the  surplus  therein,  he  having  assigned  it  in  1840  to  Mr.  See- 
ley,  as  security  for  the  payment  of  the  two  bonds  to  the  complainant 
and  to  Thurston,  and  to  be  re-assigned  to  Staples  on  payment  of  those 
bonds. 

Thus  the  complainant  and  Thurston  were  mortgage  creditors  of  these 
lots  and  of  Staples,  and  they  bj'  their  trustee,  Mr.  Seeley,  held  the  Quin 
mortgage  as  a  security  for  the  same  debts.  Staples  was  their  primary 
debtor,  the  lots  were  their  first  security,  and  the  Quin  mortgage  was 
their  second,  or  collateral  security. 

At  the  same  date  first  mentioned,  Staples  was  the  debtor  of  the 
Trust  Fire  Company,  in  a  sum  which  he  alleged  he  was  unable  to  pay, 
and  he  had  proposed  a  compromise  of  the  debt ;  and  after  some  nego- 
tiation, a  compromise  had  been  agreed  upon,  by  the  terms  of  which 
these  lots  were  to  be  conveyed  to  the  Trust  Fire  Company,  subject  to 
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the  morto-ages  held  by  tbe  complainant  and  Thurston.  The  proposal 
originally  made  by  Staples  did  not  include  these  lots,  and  there  is 
no  proof  that  the  Quin  mortgage  was  referred  to,  or  entered  into  the 
terms  of  the  compromise  or  the  consideration  of  the  parties. 

The  compromise  was  carried  into  full  effect,  and  Staples  complied 
with  its  stipulations.  His  conveyance  of  these  lots  vested  them  in  fee 
in  the  Trust  Fire  Companj-,  and  it  conveys  them  subject  in  express 
terms,  to  the  two  mortgages  to  the  complainant  and  Thurston.  All 
the  testimony  concurs  in  establishing  that  this  language  of  the  deed 
was  intended,  and  was  in  accordance  with  the  agreement  of  the  parties. 

Staples  did  not  transfer,  or,  so  far  as  it  appears,  intend  to  transfer,  to 
the  Trust  Fire  Company,  any  interest  whatever  in  the  Quin  mortgage. 
If  thej'  have  acquired  any  right  or  equity  in  that  mortgage,  it  must  be 
by  operation  of  law. 

Upon  the  convej'ance  of  the  lots  to  them,  thei/  ceased  to  be  creditors 
of  Staples.  They  became  purchasers  of  the  lots,  the  consideration  of 
their  purchase  was  a  portion  of  the  debt  against  Staples  which  they 
discharged,  and  they  took  the  lots  subject  to  the  two  mortgages  held 
by  Thurston  and  the  complainant. 

The  clear  effect  of  all  this  was,  that  the  lots  in  question  became  the 
principal  debtor  to  the  complainant  and  Thurston ;  and  as  between 
Staples  and  the  lots,  or  their  new  owners,  the  Trust  Fire  Company, 
Staples  became  a  surety  for  the  latter,  in  respect  of  tbe  two  mortgage 
debts.  The  Trust  Fire  Company  did  not  become  personally  liable  to 
pay  those  debts,  but  the  lots  in  their  hands  became  the  primary  fund 
for  such  paj-ment,  and  to  the  extent  of  those  lots  the  company  were 
tbe  principal  debtors  upon  the  two  mortgages,  and  Staples  was  their 
surety  in  respect  of  his  liabilitj'  on  the  two  bonds.  It  is  impossible  to 
distinguish  this  case  in  principle,  from  Jumel  v.  Jumel,  (7  Paige,  591,) 
and  Cox  v.  Wheeler,  (7  ibid.  248).  The  same  doctrine  was  asserted  by 
Chancellor  Kent,  in  Tice  v.  Annin,  (2  J.  C.  R.  128,)  and  it  has  been 
enforced  in  many  other  reported  cases  since  that  time. 

The  authorities  relied  upon  by  the  Trust  Fire  Company  are  applicable 
to  creditors,  who  having  a  lien  upon  one  fund  only,  are  entitled  in  equity 
to  marshal  the  securities  of  a  creditor  having  a  prior  lien  upon  the  same 
fund,  and  having  also  an  effective  lien  upon  another  fund  or  estate. 
And  the  error  of  the  defendants  has  arisen  from  their  continuing  to 
regard  Staples  as  their  debtor,  in  respect  of  that  portion  of  their  debt 
which  they  forgave  to  him  without  any,  or  if  any,  for  a  nominal  pay- 
ment; instead  of  realizing  that  they  had  discharged  him,  and  become 
the  purchasers  of  his  lots  charged  with  the  burthen.of  these  mortgages. 

The  Trust  Fire  Company  have  no  right  to  compel  the  application  of 
the  Quin  mortgage  to  the  complainant's  debt.  On  the  contrarj-.  Staples 
has  an  equity  to  compel  the  lots  to  be  sold  for  the  payment  of  that  debt, 
so  that  the  Quin  mortgage  may  be  restored  to  him. 

I  entertain  no  doubt  whatever  upon  the  question,  and  must  make  the 
usual  decree  for  the  complainant. 
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C.   Division  of  the  Equity  of  Redemptitm. 

WIKOFF  V.   DAVIS,    HART  and  Others. 

Chancery,  New  Jkkset,  1842. 

[3  Green's  Ch.  224.] 

The  Chancellor.  William  Davis  and  Catharine  his  wife,  on  the 
seventh  of  August,  in  the  j-ear  eighteen  hundred  and  fifteen,  made 
and  executed  a  mortgage  to  William  Wikoff  and  Elias  Conover,  to 
fannrajhe-  pgynfiRtit  nf  n  hnnd  fqi^Tcmr  thousandsix  hundred  and 
siityiix  dollars  and  sixtj'-six  cen^s,  in  two  equal  payments,  at  a  short 
date  after  its  execution.  Elias  Coiiover,  one  of  the  mortgagees,  died 
first ;  afterwards  William  Wikoff,  the  remaining  mortgagee,  died  intes- 
tate, and  the  complainant  has  filed  his  bill  as  the  administrator  of  Wil- 
liam Wikoff,  the  surviving  mortgagee,  to  foreclose  the  mortgage,  and 
for  a  sale  of  the  lands  therein  mentioned.  William  Davis,  the  mort- 
*gagor,  also  died  intestate,  and  his  administrators,  under  an  order  of  the 
orphans'  court,  sold  the  mortgaged  premises  at  public  sale,  on  the  sixth 
of  September,  eighteen  hundred  and  twentj'-eight,  to  Dr.  John  T. 
WoodhuU,  of  the  county  of  Monmouth. 

Dr.  WoodhuU  became  the  purchaser,  subject  to  the  encumbrance 
created  by  the  complainant's  mortgage,  and  with  the  understanding 
that  he  should  paj-  it  off.  After  his  purchase,  he  sold  the  property  in 
parcels  to  the  following  persons,  and  at  the  following  times,  and  received 
from  all  the  purchasers  the  full  consideration  for  the  parts  so  sold  to 
them,  they  trusting  that  he  would  pay  off  and  remove  the  existing 
encumbrance  without  subjecting  them  to  any  diflSculty. 

He  sold  on  the  twentieth  of  October,  eighteen  hundred  and  thirty- 
one,  to  Walter  W.  Hart,  forty-eight  acres  and  fift^'  hundreths ;  on  the 
twent3--sixth  of  September,  eighteen  hundred  and  thirty-two,  to  Samuel 
Perrine,  the  main  portion  of  the  farm,  with  certain  reservations  to  the 
grantor ;  on  the  fifth  of  October,  eighteen  hundred  and  thirty-two,  to 
William  D.  Davis  and  Richard  Davis,  a  part  of  the  land  so  reserved, 
consisting  of  twenty-seven  acres  and  thirt3'-eight  hundredths  of  cleared 
land ;  and  on  the  thirteenth  of  May,  eighteen  hundred  and  thirtj'-five, 
to  six  dififerent  persons,  in  distinct  lots,  the  balance  of  the  mortgaged 
premised  so  reserved  as  aforesaid,  consisting  of  woodland :  these  lota 
are  now  owned  by  William  Hartshorne  and  Stephen  Patterson. 

Che  complainant's  mortgage  is  not  disputed,  except  as  to  the  amount 
We  upon  it,  nor  is  it  denied  that  it  constitutes  a  lien,  and  ma3'  resort  to 
i^U  the  property  covered  by  it  for  payment.  The  only  question  is,  as  to 
fife  order  in  which  the  property  must  be  sold.  Walter  W.  Hart,  the 
first  purchaser,  insists  upon  the  rule,  that  the  portion  first  sold  shall  be 
the  last  resorted  to  for  payment  of  the  mortgage.  Perrine  and  Davis 
insist  upon  the  same  rule,  but  frankly  admit  that  their  respective 
deeds,  though  dated  at  different  times,  were  executed  and  delivered 
at  the  same  time,  and  should  be  bound  to  bear  a  ratable  propor* 
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tion  towards  discharging  the  mortgage,  after  exhausting  the  wood  lot 
held  by  Hartshorue  and  Patterson.  Hartshorne  and  Patterson  insist, 
under  the  circumstances  of  this  case,  that  all  the  propertj'  should  con- 
tribute towards  paj-ing  ofif  the  mortgage,  according  to  the  value  of  the 
several  shares ;  while  the  complainant  stands  indifferent  as  to  the 
order  of  sale,  being  entitled  to  his  money  from  all  the  lands  embraced 
in  the  mortgage. 

Everj'  question  raised  in  this  case  will  be  found  settled  in  this  court, 
as  I.  think,  in  the  case  of  Shannon  v.  Marselis  and  others,  Saxton, 
413.  By  that  case  it  is  declared,  that  if  a  mortgagor  sell  the  land 
covered  by  the  mortgage,  in  different  parcels,  and  at  different  times, 
that  portion  of  the  land  last  sold  must  first  be  applied  in  discharge  of  the 
mortgage.  If  the  land  last  sold  will  not  pay  off  the  encumbrance,  then 
that  portion  sold  next  preceding  it  must  be  disposed  of,  and  so  on,  re- 
versing the  order  in  which  the  mortgagor  conveyed  the  property.  This 
is  the  undeniable  rule  on  all  sales  made  directly  by  the  mortgagor.  But 
this  case,  if  I  understand  it  aright,  goes  farther,  and  decides  more. 
One  of  the  parcels  sold  bj'  the  mortgagor  had  been  again  sold  by  the 
purchaser  in  parcels  to  different  persons,  and  at  different  times ;  and  it 
was  held  that  among  these  there  were  equities,  and  that  that  portion 
should  be  sold  first  which  was  the  last  conveyed. 

The  distinction  set  up  in  the  present  case  is,  that  the  sale  of  the  land 
into  parcels  was  not  made  by  Davis,  the  mortgagor,  but  by  WoodhuU, 
who  became  the  purchaser  of  the  whole  farm,  at  the  administrator's  sale. 
This  difference  is  supposed  to  consist  in  this,  that  in  the  one  case  the 
mortgagor  is  personally  liable  for  the  debt  to  the  mortgagee,  and  not 
in  the  other.  Chancellor  "Williamson,  in  the  case  of  the  Executors  of 
Cl^'mer  v.  James  and  others,  does  indped  express  a  doubt  as  to  carry- 
ing the  principle  farther  than  to  sales  made  by  the  mortgagor,  but  it  is 
a  mere  suggestion  at  the  closie  of  a  long  opinion  on  other  matters,  with- 
out any  case  cited  to  support  it,  and  he  does  not  profess  to  have  made 
up  any  opinion  on  that  point  himself,  but  reserves  it  for  consideration, 
whenever  the  case  comes  up  for  final  decree.  That  case  was  referred 
to  James  S.  Green,  Esquire,  as  master,  who  reported  that  the  land 
ought  to  be  sold  on  the  principles  established  in  the  case  from  Saxton, 
413,  before  referred  to,  and  the  Chancellor  (Seeley)  decreed  in  con- 
formity with  the  master's  report.  What  Chancellor  "Williamson  would 
have  done,  had  the  case  been  finally  decided  by  him,  it  is  impossible  to 
saj',  but  the  decree  as  made  did  not  carry  out  his  suggestion,  and  was 
acquiesced  in,  as  I  learn,  without  an  appeal  being  taken.  In  New  York, 
the  subject  has  been  repeatedly  considered  by  different  chancellors,  and 
without  any  such  distinction  being  acknowledged :  1  John.  Ch.  447 ; 
5  John.  Ch.  241 ;  2  Paige,  300.  In  the  last  case,  Chancellor  "Walworth 
uses  this  comprehensive  language:  "Where  lands,  belonging  to  sev- 
eral persons,  are  covered  by  a  mortgage  given  by  the  person  from  whom 
they  all  derive  their  titles,  the  lands  last  sold  by  him  are  first  liable  to 
satisfy  the  encumbrance,  and  the  several  parcels  must  be  sold  by  the 
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master  in  the  inverse  order  of  their  alienation."  No  difference  is  here 
tal?en,  whether  the  owners  derive  title  directly  from  the  mortgagor  or 
not,  nor  have  I  been  furnished  with  any  decision  that  does.  All  these 
cases  must,  of  course,  refer  only  to  such  purchasers  as  buy  on  the  same 
terras  ;  for  if  it  appear  that  one  bought  with  the  promise  to  pay  off  the 
whole  encumbrance,  and  another  without  any  such  understanding,  a 
court  of  equity  would  enforce  so  plain  an  agreement.  I  confess  I  do 
not  perceive  the  force  of  the  reason  upon  which  the  distinction  is 
taken,  between  a  sale  made  directly  by  the  mortgagor,  or  by  a  pur- 
chaser from  the  mortgagor.  It  is  not  only  because  the  mortgagor 
is  personally  liable  for  the  money,  that  the  rule  is  adopted,  but  because 
the  property  is  bound  as  security  for  the  debt,  and  in  ease  a  part  is 
sold,  the  residue  remaining  in  the  hands  of  the  mortgagor  should  first 
be  applied.  Had  Dr.  WoodhuU  never  sold  anj-  part  of  this  farm,  except 
the  fortj'-eight  acres  to  Hart,  should  not  the  residue  still  belonging  to  him 
have  been  first  applied  to  paj'  off  the  mortgage?  He  had  purchased, 
subject  to  the  mortgage,  and  promised  to  pay  it  off,  and  then  sold  to 
Hart  and  received  his  full  consideration.  If  this  be  so,  then  upon  what 
principle  can  the  rights  of  Hart  be  affected  by  an}'  future  disposition  of 
the  property  made  by  Dr.  Woodhull?  Neither  case  can  be  viewed  in 
the  light  of  a  rent  charge,  growing  out  of  the  land  itself.  The  debt  in 
either  case  is  a  personal  obligation  on  the  part  of  the  debtor,  and  the 
charge  on  the  land  is  only  as  a  security  for  the  debt.  But  if  the  propo- 
sition be  true,  that  the  personal  liability  of  the  mortgagor  to  pay  the 
debt  makes  a  difference,  the  objection  should  not  prevail  in  this  case, 
for  Dr.  Woodhull  was  actually  bound  to  pay  this  debt :  he  purchased 
the  farm  subject  to  it,  and  promised  to  discharge  the  encumbrance. 

I  am  therefore  of  opinion,  that  the  rule,  as  settled  in  this  court,  must 
obtain  in  the  present  case,  and  that  the  portion  of  the  farm  now  owned 
by  Hartshorne  and  Patterson  must  first  be  sold,  the  part  convej'cd  to 
Perrine  and  the  Davises  under  their  answers  must  next  be  sold,  and 
the  portion  conveyed  to  Hart  must  be  sold  last. 

There  is  one  other  question  made  in  this  case,  touching  certain  pay- 
ments alleged  to  have  been  made  on  the  mortgage,  by  Dr.  Woodhull ; 
this  would  more  properlj-  have  come  up  on  the  master's  report,  and  in 
fact  the  whole  case  would  have  been  better  presented  at  the  coming  in 
of  his  report.  I  think  Dr.  Woodhull  a  competent  witness  in  respect  to 
his  payments,  for  as  to  some  of  the  defendants,  by  whom  he  is  offered, 
he  has  been  fully  released,  and  he  is  so  involved  in  the  whole  proceed- 
ing as  to  be  balanced  in  his  interest.  If  the  payment  be  applied  to 
this  mortgage,  he  is  liable  for  so  much  more  on  his  own  obligation  in 
the  hands  of  the  complainant,  and  whether  applied  to  the  one  or  the 
other,  it  can  make  no  difference  to  him.  The  six  hundred  dollars  is 
fully  shown  by  him  to  have  been  paid  on  this  mortgage,  and  must,  I 
think,  be  a  credit  to  that  amount.  As  to  the  other  credits  claimed,  I 
do  not  think,  from  his  evidence,  they  ever  were  so  applied.  I  leave  the 
question  open,  as  I  should,  to  the  master,  to  take  the  account  in  his 
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discretion,  directing  him  to  use  the  deposition  of  Dr.  WoodhuU  as  a 
competent  witness  in  the  cause. 

When  the  master  malses  his  report,  if  anj'  of  the  parties  see  ground 
for  excepting  to  it,  they  will  be  at  liberij*  to  do  so ;  and  if  upon  draw- 
ing up  the  final  decree  there  shall  be  any  embarrassment  in  its  detail 
to  meet  the  views  here  expressed,  it  will  be  then  settled. 

Reference  to  a  master.^ 


BURGER  V.   GREIF. 
Court  op  Appeals,  Maryland,  1880. 

[55  Md.  518.]         


&RAS6N,  J.  (aiter  stating  the  facts).    The  rule  is  too  well  settled  to 

nied  the  citation  of  authorities  in  its  support,  that  where  one  person 

las  a  lien  upon  two  funds,  or  two  pieces  of  property,  and  another 

ttolds  a  lien  upon  but  one  of  those  funds  or  pieces  of  property,  that 

Ithe  first  lienoFwill  be  compelled,  in  equity,  to  seek  satisfaction  of 

/his  claim  from  that"  fund  or  piece  of  property  whicTi  is  not  covered  by 

f  the  lien  of  the  second  lienor,  before  resorting  to  tlie  fund  or  property 

which  is  covered  by  the  second  lien.     This  rn1f»  Y""  '^°°"  '■ri"pt°'^ 

-cnforood  oo  na;  if  pujjulbiti,  Lo  enable  all  the  lienors  to  receive 

payment  of  their  claims,  it  being  deemed  inequitable  that  the  first 

lienor  should  exhaust  the  fund  or  property  to  which  alone  the  second 

lienor  could  look  for  payment,  while  he  had  another  fund  or  property 

from  which  his  claim  could  be,  in  whole  or  in  part,  satisfied. 

There  is  another  rule,  which,  we  think,  after  a  careful  examination 
of  the  authorities,  may  be  considered  as  settled  —  and  that  is,  that 
where  a  party  gives  a  mortgage  upon  his  property,  and  afterwards 
conveys  his  equity  of  redemption  to  different  parties  at  different 
'times,  the  property  so  conveyed  is  liable  for  the  mortgage  debt  in  the 
inverse  order  of  its  alienation;  or,  in  other  words,  that  the  property 
last  conveyed  must  be  exhausted  in  payment  of  the  mortgage  debt, 
before  the  mortgagee  can  resort  to  that  which  was  conveyed  before  it 
in  point  of  time.  While  the  decisions  in  some  few  of  the  States  hold 
that  the  mortgaged  property  is  equally  bound  in  the  hands  of  all 
parties  to  whom  it  may  have  been  conveyed.  The  great  weight  of 
authority  is  in  support  of  the  rute  we  have  stated.  The  decree  of 
the  court  below  is  based  upon  the  latter  rule,  and  the  question  is, 
j^j  whether  the  facts  in  the  case  now  before  us  bring  it  within  that 
rule. 

1  Accord:  Orvis  o.  Powell,  98  U.  S.  176 ;  Dalns  v.  Streety,  59  Ala.  183  ;  Hunt  v. 
Maiisfiekl,  31  Conn.  488 ;  Brown  v.  McKay,  151  111,  315  j  Dyson  v.  Simmons,  48  Md. 
207 ;  Chase  v.  Woodbury,  6  Cush.  143 ;  Johnson  v.  Williams,  4  Minn.  260 ;  Crafts  o. 
Aspinwall,  2  N.  Y.  289;  McClaskey  v.  O'Brien,  16  W.  Va.  791. Ed. 
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It  will  be  borne  in  mind  that,  after  the  deed  of  assignment  of  both 
the  lots  by  Faulstich  to  Gebhard,  that  the  latter  mortgaged  lot  No.  1 
to  Max  and  Levi  Greif  on  the  24th  April,  1878,  subject  to  the 
Henderson  mortgage  in  common  with  lot  No.  2.  This  mortgage  was 
to  secure  the  payment  of  the  sum  of  fifteen  hundred  dollars.  Gebhard 
then  assigned  all  his  interest  in  both  lots  to  Bernard  Funke  after 
proceedings  had  been  commenced  by  Max  and  Levi  Greif  to  foreclose 
their  mortgage.  The  appellee.  Max  Greif,  became  the  purchaser  of 
lot  No.  1  at  the  trustee's  sale,  which  was  made  subject  to  the  opera- 
tion of  the  mortgage  to  Cornelia  L.  Henderson.  The  price  he  paid 
for  it  was  eleven  hundred  and  fifty  dollars,  when  the  proof  shows 
that  the  lot  was  worth  from  three  thousand  to  three  thousand  five 
hundred  dollars.  It  is  evident,  therefore,  that  he  was  enabled  to 
purchase  at  the  price  named  solely  because  this  lot,  in  common  with 
the  rest  of  the  land,  was  subject  to  the  lien  of  the  Henderson  mort- 
gage, which  fact  was  announced  and  made  known  to  the  persons  who 
attended  the  sale.  Where  a  party  purchases  at  a  judicial  sale,  sub- 
ject to  a  prior  mortgage,  it  is  to  be  presumed  that  he  bids  no  more 
than  the  value  of  the  equity  of  redemption.  The  appellee,  having 
purchased  at  the  trustee's  sale,  subject  to  the  operation  of  the 
Henderson  mortgage,  would  be  bound  equally  with  the  other  pur- 
chasers to  pay  his  portion  of  the  mortgage  debt  in  proportion  to  the 
value  of  his  lot,  bad  it  not  been  for  the  fact  that  the  deed  of  assign- 
ment, executed  by  Gebhard  to  Funke,  in  express  terms,  charged  the 
payment  of  the  Henderson  mortgage  on  the  two  lots  so  assigned  to 
Funke,  the  consideration  for  the  assignment  being  the  sum  of  sixty 
dollars  and  "  the  payment  of  the  mortgage  hereinafter  referred  to," 
it  being  the  Henderson  mortgage.  One  of  the  exceptions  to  the  rule 
we  have  referred  to  is,  that  where  the  mortgagor  sells  part  of  the 
mortgaged  land,  and  by  the  deed  charges  the  payment  of  the  mort- 
gage debt  on  the  land  so  conveyed,  the  land  so  charged  must  be  ex- 
hausted in  satisfaction  of  the  debt  before  any  other  parts  of  the 
mortgaged  lands  can  be  resorted  to  for  payment,  whether  they 
remain  in  the  hands  of  the  mortgagor,  himself,  or  have  been  con- 
veyed to  other  parties.  "Welch  v.  Beers,  8  Allen,  152;  Caruthers  v. 
Hall,  10  Mich.  40.  After  the  deed  of  assignment  to  Funke,  the 
appellee  purchased  lot  No.  1  at  trustee's  sale,  subject  to  the  Hender- 
son mortgage,  and  took  his  title  subject  to  the  charge,  in  common 
with  lot  No.  2  in  Funke's  hands,  to  pay  the  Henderson  mortgage 
—  each  lot  being  liable  for  its  proportion  of  the  debt  in  proportion 
to  its  value  at  the  time  of  its  sale.  But  there  is  still  another  excep- 
tion to  the  rule  that  property  sold  by  a  mortgagor  must  be  resorted 
to  for  payment  of  the  mortgage  debt  in  the  inverse  order  of  its  aliena- 
tion, and  that  is  where  full  value  has  not  been  paid  for  the  land,  but 
it  has  been  sold  subject  to  the  mortgage;  and  the  purchaser's  lia- 
bility to  pay  his  proportion  of  the  debt  forms  part  of  the  considera- 
tion of  his  purchase.     This  principle  is  sustained  by  the  cases 
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referred  to  on  this  point  in  the  appellants'  brief,  to  one  of  which 
only  do  we  deem  it  necessary  to  refer,  as  announcing  the  only  just 
and  equitable  rule  in  such  cases.  In  Carpenter  v.  Koons,  20  Pa. 
State  Reps,  226,  227,  Black,  C.  J.,  in  delivering  the  opinion  of  the 
Supreme  Court,  says:  "  A  man  who  purchases  part  of  a  tract  covered 
by  a  mortgage  buying  the  title  out  and  out,  clear  of  encumbrances, 
and  paying  a  full  price  for  it,  has  a  clear  right  to  insist  that  his 
vendor  shall  allow  the  remainder  of  the  mortgaged  premises  to  be 
taken  in  satisfaction  of  the  mortgage  debt  before  the  part  sold  is 
resorted  to.  This  being  the  right  of  the  vendee  against  the  mort- 
gagor himself,  the  latter  cannot  put  the  former  in  a  worse  condition 
by  selling  the  remainder  of  the  land  to  another  person.  The  second 
purchaser  sits  in  the  seat  of  his  grantor,  and  must  pay  the  whole 
value  of  what  he  bought  towards  the  extinguishment  of  the  mortgage 
before  he  can  call  on  the  first  purchaser  to  pay  anything.  The  first 
sale  having  thrown  the  whole  burden  on  the  part  reserved,  it  cannot 
be  thrown  back  again  by  the  second  sale.  In  other  words,  the  second 
purchaser  takes  the  land  he  buys  subject  to  all  the  liabilities  under 
which  the  grantor  held  it.  But  if  the  rule  is  to  cease  when  the  reason 
of  it  ceases,  it  cannot  extend  to  a  case  where  the  first  sale  was  made 
subject  to  a  mortgage,  and  that  is  the  condition  of  the  present  one." 
"Where  all  the  purchasers  from  a  mortgagor  have  bought  subject  to  a 
mortgage,  the  obligation  of  each  to  pay  the  mortgage  forming  part  of 
the  consideration  of  his  purchase,  they  all  stand  upon  equal  footing, 
and  the  mortgagee  has  the  right  to  sell  any  part  he  may  think  proper 
for  the  payment  of  his  debt,  and  the  only  remedy  the  party  whose 
land  is  sold  has,  is  a  proceeding  to  compel  contribution  from  the 
other  purchasers. 

There  was  error,  therefore,  in  the  decree  of  the  Circuit  Court  in 
restraining  the  sale  of  lot  No.  1  by  Cook,  the  trustee,  and  in  direct- 
ing a  sale  as  prescribed  by  said  decree. 

It  is  alleged  in  the  bill,  and  has  been  contended  iu  argument,  that 
there  was  a  combination  and  confederation  by  and  between  Cook, 
trustee,  and  the  other  defendants,  to  fraudulently  release  Burger's 
property  from  the  operation  of  the  mortgage,  and  to  have  JJie, ap- 
pellee's lot  sold  first  therefor.  "We  think  the  proof  is  not  sufficient 
to  sustain  the  charge;  but  even  if  it  was,  and  it  clearly  appeared 
that  Cook,  trustee,  and  Dolfield,  were  endeavoring  to  sell  the  ap- 
pellee's lot  first,  they  were  doing,  as  we  have  shown,  what  they  had 
a  right  to  do ;  nor  can  we  see  in  what  respect  the  appellee  could  have 
been  injured  thereby. 

It  was  further  contended  that  the  appellee  had  the  right  to  pay  the 
debt,  interest  and  costs,  and  thereupon  to  have  the  mortgage  and 
decree  assigned  to  him.  "We  do  not  agree  to  this  view.  The  appellee 
could  have  paid  the  amount  due  with  the  costs  of  the"  case,  and  such 
payment  would  have  entitled  him  to  have  contribution  from  the  other 
parties  who  had  bought  parts  of  the  mortgaged- premises. 
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For  the  reasons  above  assigned  the  decree  appealed  from  will  be 
reversed  and  the  cause  remanded  for  further  proceedings,  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Decree  reversed,  and  cause  remanded. 


BRADLEY  v.  GEORGE. 

Supreme  Court,  Massachusetts,  1861. 

[2  Allen,  392.] 

HoAB,  J.  This  is  a  bill  ineqtrit3r:_to  redeem  land  from  a  mortgage. 
By  the  agreed  statement  of  facts,  it  appears  that  one  Daniels,  who 
was  the  owner  of  fifteen  acres  of  land  in  Milford,  mortgaged  the  same 
to  Godfrey  and  Mayhew ;  and  afterwards  convej-ed  about  six  acres  by 
a  deed  of  warranty  to  the  plaintiff.  Subsequentl}'  to  both  these  con- 
veyances Daniels  became  insolvent,  and  his  right  in  equity  to  redeem 
the  remaining  nine  acres  was  conveyed  by  his  assignees  in  insolvency 
to  Nathaniel  Chessman,  who  mortgaged  the  same  to  the  defendant. 
The  defendant  then  procured  an  assignment  to  himself  of  the  original 
mortgage  to  Godfrey  and  Mayhew,  and  entered  to  foreclose  it  for 
breach  of  the  condition.  The  plaintiff  asks  in  his  bill  that  the  defend- 
ant may  release  to  him  the  parcel  of  about  six  acres  which  he  holda 
under  the  deed  of  warranty  from  Daniels,  without  contribution  by  him 
toward  the  first  mortgage ;  and  it  is  admitted  that  the  value  of  the 
nine  acres  is  fully  suflScient  to  satisfy  the  first  mortgage  without  such 
contribution. 

The  court  are  of  opinion  that  this  case  must  be  governed  by  the 
decision  in  Chase  v.  Woodbury,  6  Gush.  143.  The  only  difference  be- 
tween the  two  cases  is,  that  the  defendant  has  only  a  mortgage  title 
to  the  part  of  the  land  which  remained  the  property  of  Daniels  after 
the  deed  of  warranty  to  the  plaintiff;  while  in  Chase  v.  Woodbury  the 
tenant  held  the  whole  remaining  title.  But  we  do  not  think  that  this 
fact  makes  any  difference  in  the  rights  of  the  respective  parties.  The 
deed  of  warranty  exempted  the  land  conveyed  to  the  complainant 
from  any  contribution  toward  the  mortgage,  if  Daniels  had  afterwards 
paid  it;  and  the  defendant,  claiming  under  Daniels,  by  subsequent 
conveyances,  could  acquire  no  greater  right  than  his  grantor  had.  The 
effect  of  the  warranty  was  to  discharge  the  plaintiffs  part  of  the  land 
from  the  mortgage,  and  to  make  the  part  retained  by  Daniels  exclu- 
sively liable  for  it,  as  against  Daniels  and  all  persons  claiming  under 
him.    The  defendant,  as  assignee  of  the  original  mortgage,  has  un- 
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doubtedly  the  right  to  enforce  it  against  the  whole  mortgaged  prem- 
ises, if  the  whole  were  needed  for  his  security'.  But  as  he  would  be 
under  obligation  to  refund  the  whole  amount  which  the  plaintiff  might 
in  that  case  be  compelled  to  pay,  before  he  could  avail  himself  of  his 
title  to  the  nine  acres  under  the  second  mortgage ;  and  as  the  nine 
acres  is  fully  sufficient  to  satisfy  the  first  mortgage,  the  plaintiff  is 
entitled  to  the  decree  prayed  for  by  the  bill. 

Decree  accordingly.' 


ELLIS  V.   FAIRBANKS. 
Supreme  Court,  Florida,  1896. 

[38  Fla.  257.] 

LiDDON,  J.,  after  stating  the  facts: 

Two  questions  of  law  are  presented  by  the  record :  First,  whether 
a  release  from  the  lien  of  a  mortgage  by  a  mortgagee  to  a  mortgagor 
of  a  part  of  the  land  mortgaged  prevents  the  mortgagee  from  fore- 
closing the  mortgage  against  the  mortgaged  land  not  released,  where 
such  land  not  released  had  previous  to  the  release  been  sold  and  con- 
veyed by  the  mortgagor  to  a  third  party,  and  of  which  sale  and  con- 
veyance the  mortgagee  at  the  _time  of  such  release  had  notice  and 
actual  knowledge;  second,  whether  a  failure  to  pursue  the  remedy  at 
law  upon  the  promissory  note  of  solvent  makers,  which  are  secured 
by  a  mortgage  upon  real  estate,  until  such  notes  are  barred  by  the 
statute  of  limitations  and  the  makers  become  insolvent,  prevents  the 
enforcement  of  the  mortgaged  liefl  upon  the  mortgaged  premises  as 
against  purchasers  of  the  same.  The  first  proposition  must  be  an- 
swered in  the  affirmative.  It  is  a  familiar  doctrine,  and  sustained 
by  many  authorities,  that  where  lands  are  mortgaged  to  secure  a 
debt,  and  a  part  of  said  lands  are  subsequently  sold  and  conveyed 
by  the  mortgagor,  the  portion  unsold  is  primarily  liable  under  the 
mortgage.  A  release  subsequently  given  by  the  mortgagee,  without 
the  assent  of  the  purchaser  of  the  part  sold,  to  the  mortgagor  of  the 
portion  unsold,  will  not  prejudice  the  rights  of  such  purchaser  if  the 
mortgagee  gave  such  release  with  notice  or  knowledge  of  the  rights 
and  equities  of  the  purchaser.  If  the  part  released  is  sufficient  to 
satisfy  the  entire  debt,  the  mortgagee  cannot  resort  to  the  part  which 
has  been  sold  (Graskill  v.  Sine,  13  N.  J.  Eq.  400,  s.  c.  78  Am.  Dec. 
105,  and  authorities  cited  therein),  but  such  release  operates  as  a 
discharge  of  the  lien  to  the  extent  of  the  value  of  the  land  released. 
Hoy  V.  Bramhall,  19  N.  J.  Eq.  563,  s.  c.  97  Am.  Dec.  687;  Cogswell 
V.  Stout,  32  N.  J.  Eq.  240,  and  authorities  cited ;  Mobile  Marine  Dock 
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&  Mutual  Ins.  Co.  v.  Huder,  35  Ala.  713.  The  rule  being  well  set- 
tled, by  adjudication,  it  is  unnecessary  to  discuss  the  reasons  underly- 
ing the  same.  It  may  be  said,  however,  that  this  right  of  a  purchaser 
to  claim  a  non-liability  in  full  or  pro  tendo  on  account  of  the  release 
of  a  fund  primarily  liable  to  a  mortgage,  is  an  equitable  and  not  a 
legal  right,  and  is  governed  by  those  equitable  principles  upon  which 
a  court  of  chancery  protects  the  rights  of  sureties,  or  those  who  stand 
in  the  situation  of  sureties.  Guion  v.  Knapp,  6  Paige,  35,  s.  c.  29 
Am.  Dec.  741;  Birnie  v.  Main,  29  Ark.  591;  Parkman  v.  Welch,  19 
Pick.  231 ;  Sheldon  on  Subrogation,  sec.  74,  and  authorities  cited. 

It  will  be  noted  that  we  have  above  stated  that  a  release  by  a  mort- 
gagee to  a  mortgagor  of  land  primarily  liable  to  the  lien  of  a  mort- 
gage has  the  effect  to  discharge  wholly  or  pro  tanto  the  land  which 
has  been  sold  by  the  mortgagor,  when  such  release  was  made  without 
the  assent  of  the  purchaser.  In  this  case  the  pleadings  are  far  from 
being  as  clear  and  definite  as  they  should  be  upon  this  subject,  and 
have  occasioned  us  some  difficulty.  The  bill  contains  no  express 
allegation  that  the  release  by  the  mortgagee  was  with  the  assent  of 
the  purchaser.  The  only  averment  upon  that  subject  is,  that  Edwin 
W.  L'Engle,  through  whom  the  testator  of  the  appellant  derived  title, 
"  advised  with  and  encouraged  the  said  Thomas  B.  Ellis  to  obtain 
said  partial  release."  This  averment  is  not  expressly  denied  by  the 
answer.  We  cannot^  however,  regard  it  as  a  sufficient  allegation  of 
assent  or  agreement  upon  the  part  of  Edwin  W.  L'Engle  to  the  re- 
lease made  by  complainant  to  the  mortgagor,  Thomas  B.  Ellis,  and 
we  therefore  have  no  foundation  in  the  record  upon  which  to  adjudi- 
cate the  effect  upon  the  rights  and  equities  of  appellant's  testator,  of 
such  an  assent  given  by  his  grantor  of  the  premises.  We  have  con- 
sidered the  case  as  presenting  no  question  of  such  assent  or  waiver 
of  his  rights  by  said  purchaser  from  the  mortgagor. 

Our  attention  has  been  called  to  the  case  of  Jordan  v.  Sayre,  24 
Fla.  1,  3  South.  Rep.  329.  In  the  sixth  head-note  of  this  case  the 
following  proposition  is  stated:  "  A  release  or  estoppel  as  to  a  part 
of  the  mortgage  indebtedness,  and  as  to  the  lien  of  the  mortgage  on 
a  part  of  the  land  mortgaged,  does  not  affect  the  residue  of  the  debt 
nor  the  lien  of  the  mortgage  as  to  the  remainder  of  the  land."  The 
proposition  of  law  stated  in  the  quoted  head-note  is  not  in  conflict 
with  any  conclusion  reached  in  the  case  now  before  us.  In  the  cited 
case  the  release  complained  of  was  not  made  by  the  mortgagee  to  the 
mortgagor  to  the  prejudice  of  the  rights  and  equities  of  a  purchaser 
of  the  mortgaged  property,  but  was  made  of  a  portion  of  the  land 
to  the  purchaser  himself  who  had  purchased  the  entire  mortgaged 
premises.  The  release  was  made  to  the  very  party  complaining  of 
it,  with  his  assent  and  at  his  instance  and  request.  The  quoted 
head-note  is  entirely  correct,  upon  the  facts  in  the  case  in  which  it 
was  made.  The  propositions  of  law  established  by  it  are  entirely 
inapplicable  to  the  facts  of  the  present  case. 
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The  second  proposition  stated  must  be  settled  in  the  negative.  It 
is  settled  beyond  any  doubt  or  cavil  in  this  State  that  the  fact  that 
the  remedy  at  law  is  barred  by  the  statute  of  limitations  upon  prom- 
issory notes  secured  by  a  mortgage  under  seal  does  not  affect  the 
lien  of  the  mortgage,  and  that  such  lien  is  only  affected  by  the 
longer  term  which  by  the  statute  is  applied  to  sealed  instruments. 
Jordan  v.  Sayre,  24  Fla.  1,  3  South.  Rep.  329;  Browne  v.  Browne, 
17  Fla.  607.  It  is  contended,  however,  that  such  a  rule  might  be 
applicable  to  the  mortgagor  or  his  legal  representatives,  but  that  it 
has  no  application  to  purchasers  of  the  premises  from  the  mort- 
gagor. The  contention  cannot  be  maintained.  The  rule  was  ap- 
plied as  against  a  purchaser  in  Jordan  v.  Sayre,  supra.  It  has  also 
been  held  as  against  purchasers  of  the  mortgaged  property  in  other 
States.  Inge  v.  Boardman,  2  Ala.  331;  Fievel  v.  Zuber,  67  Texas, 
275,  3  S.  W.  Eep.  273 ;  Norton  v.  Palmer,  142  Mass.  433,  8  N.  E. 
Rep.   346. 

In  disposing  of  this  case  we  have  considered  simply  the  exceptions ' 
as  made  to  the  answer,  and  whether  the  same  were  well  taken. 

The  decree  appealed  from  is  reversed,  with  directions  that  such  fur- 
ther proceedings  be  had  in  the  case  as  may  be  in  aecordance  with 
equity  and  this  opinion. 


D.    Order  of  Satisfaction, 

MASON   V.   PAYNE. 

Chanckky,  Michigan,  1844. 

irVdlker  Ch.  459.] 

Motion  to  dissolve  injunction  on  bill  and  answer. 

Jacob  Beeson,  being  the  owner  of  five  several  lots  of  land,  —  say 
Nos.  1,  2,  3,  4,  and  5,  —  in  June,  1834,  mortgaged  them  to  George 
Kimmel  for  $1,000,  payable  in  five  j-ears,  with  interest;  which  mort- 
gage was  duly  recorded.  In  May,  1836,  Beeson  sold  lots  Nos.  1,  2, 
and  4  to  the  complainant,  Jasper  Mason,  subject  to  "  the  payment  of 
the  whole  and  entire  amount"  of  the  Kimmennortgage  ;  and  the  latter 
covenanted  to  pay  the  mortgage,  and  to  indemnify  and  save  harmless. 
Beeson,  his  heirs,  executors,  administrators,  and  assigns,  from  any 
claim  or  demand  on  account  of  it.  In  August,  1836,  Mason  sold  and 
conveyed,  by  warranty  deed,  lots  one  and  four  to  Stanton  and  Hamil- 
ton, who  purchased  without  notice,  as  the  answer  states,  that  the  con- 
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veyance  from  Beeson  to  Mason,  their  grantor,  was  subject  to  the 
Kimmel  mortgage.  In  October,  1840,  Payne  purchased  these  lots, 
viz.,  one  and  four,  in  trust  fur  the  bank,  as  the  bill  states,  and  the  trust 
is  not  denied  bj'  the  answer.  In  December,  1837,  Mason,  being  the 
owner  of  lot  iiftj'-eight  in  the  village  of  Niles,  mortgaged  it  to  Stanton 
and  Hamilton,  and  one  Walker,  who  w.is  at  that  time  part  owner  with 
them  of  lots  one  and  four,  to  indemnify  them  against  the  Kimmel 
iiioitgage.  This  mortgage  was  recorded  about  the  time  it  was  executed. 
Mason  afterwards,  in  March,  1838,  sold  lot  fifty-eight  to  Thomas  Fitz- 
gerald, subject  to  the  payment  of  the  Kimmel  mortgage,  which  was 
thereby  "  charged  upon  the  said  lot  of  land."  In  August,  1841,  Fitz- 
gerald sold  it  to  the  bank,  subject  to  the  mortgage  from  Mason  to 
Stanton,  Hamilton,  and  Walker,  and  a  mortgage  executed  by  Fitzgerald 
to  Cogswell  K.  Green,  which  mortgages  were  to  be  "  and  remain  as  a 
lien  on  said  premises,  according  to  the  true  intent  thei'eof,  until  fully 
paid  and  satisfied  by  the  said  party  of  the  second  part,  their  successors 
in  office  or  assigns."  On  June  27,  1840,  Kimmel  obtained  a  decree 
to  sell  tlie  lots  mortgaged  to  him,  unless  thej-  were  redeemed  within  a 
given  time,  in  payment  of  his  mortgage,  which  decree  was  assigned  by 
him  on  December  6,  1843,  to  John  F.  Porter,  and  afterwards  by 
Porter  to  the  bank.  Tlie  complainant,  who  was  still  the  owner  of  lot 
No.  2,  insisted  the  bank,  as  the  purchaser  of  lot  fifty-eight  from  Fitz- 
gerald, was  bound  to  pay  the  Kimmel  mortgage,  and  that,  therefore, 
the  assignment  of  the  decree  by  Porter  to  the  bank,  was,  in  equitj-,  a 
satisfaction  of  the  decree ;  and  prayed  the  bank  might  be  decreed  to 
acknowledge  satisfaction  of  the  decree. 

The  Chancellor.  The  effect  of  the  conveyance  from  Beeson  to 
Mason,  of  lots  one,  two,  and  four,  subject  to  the  payment  of  the  whole 
of  the  Kimmel  mortgage,  as  between  them,  was  to  make  these  lots  the 
primary  fund  for  the  payment  of  that  mortgage ;  Cox  v.  Wheeler, 
7  Paige,  R.  248;  Jumel  v.  Jumel,  Id.  591  ;  and  the  covenant  of  indem- 
nity was  to  secure  Beeson  against  any  deficiencj'  of  the  fund. 

Where  a  part  of  mortgaged  premises  has  been  aliened  by  the  mort- 
gagor, subsequent  to  tlie  mortgage,  the  rule  in  equity,  on  a  foreclosure 
and  sale,  is  to  require  that  part  of  the  premises  in  which  the  mortgagor 
has  not  parted  with  his  equity  of  redemption,  to  be  first  sold,;  and 
then,  if  neeessarj',  that  which  has  been  aliened ;  and,  where  the  latter 
is  in  possession  of  different  vendees,  in  the  inverse  order  of  alienation. 
This  rule,  however,  is  inapplicable  to  the  convej'ance  from  Beeson  to 
Mason,  as  it  was  made  subject  to  the  payment  of  the  Kimmel  mort- 
gage, which  raised  an  equity  in  favor  of  Beeson  to  have  the  lots  con- 
veyed by  him  to  Mason  first  applied  in  payment  of  that  mortgage,  if 
Masou  failed  to  pay  it  in  pursuance  of  his  covenant.  The  answer 
denies  Stanton  and  Hamilton  had  notice  of  this  equity,  when  they  pur- 
chased of  Mason.  If  they  had  not  actual  notice  they  were  chargeable 
with  constructive  notice.  They  could  not  make  out  their  title  to  lots 
one  and  four,  without  claiming  through  Beeson's  deed  to  Mason,  their 
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grantor ;  and  they  were,  therefore,  chargeable  with  notice  of  the  con- 
tents of  that  conveyance.  Jumel  v.  Jumel,  7  Paige  R.  591 ;  Harris  v. 
Fly,  Id.  421  ;  Moore  v.  Bennett,  2  Ch.  Cas.  246.  This  conveyance,  as 
I  have  already-  stated,  as  between  Beeson-  and  Mason,  in  equity,  charged 
lots  one,  two,  and  four,  with  the  payment  of  the  whole  of  the  Kiminel 
mortgage ;  so  that  neither  Mason  nor  his  privies  in  estate,  who  are 
chargeable  with  notice  of  its  contents,  have  a  right,  as  against  Beeson,  to 
have  the  Kimmel  mortgage  paid  by  a  sale  of  that  part  of  the  mortgaged 
premises  not  convejed  b3-  Beeson  to  Mason. 

But,  as  the  conve3-ance  from  Mason  to  Stanton  and  Hamilton  was 
not  made  subject  to  the  Kimmel  mortgage,  they  would  have  a  right,  as 
against  Mason,  if  they  were  still  the  owners  of  lots  one  and  four,  to 
have  lot  No.  2,  still  owned  by  Mason,  ffrst  sold  to  satisfy  the  decree ; 
and  the  bank  has  the  same  right,  unless  that  right  has  been  displaced 
b3-  a  new  equitj',  between  the  bank  and  Mason,  growing  out  of  the 
purchases  of  lot  fifty-eight  and  the  decree  by  the  bank. 

Lot  flfty-eiglrt  is  no  part  of  the  premises  mortgaged  by  Beeson  to 
Kimmel,  but  was  mortgaged  by  Mason  to  Stanton,  Hamilton,  and 
Walker,  when  thej'  were  owners  of  lots  one  and  four,  to  indemnify 
them  against  the  Kimmel  mortgage.  Mason,  to  whom  it  belonged  to 
paj'  that  mortgage,  afterwards  sold  lot  fiftj'-eight  to  Fitzgerald,  "sub- 
ject to  the  payment  of  the  whole  of  Kimmel's  mortgage,"  describing 
the  mortgage  particularly  in  the  conveyance.  This,  as  between  Fitz- 
gerald and  Mason,  made  lot  fifty-eight  a  fund  for  the  paj-ment  of  Kim- 
mel's mortgage.  It  was  no  longer  a  mere  security  of  indemnity  to 
Stanton,  Hamilton,  and  Walker,  and  their  grantees,  but  was  charged 
with  the  paj-ment  of  that  mortgage.  Now,  as  between  a  mortgagor 
and  his  vendee,  subject  to  the  mortgage,  the  mortgaged  premises  are  a 
primary  fund  for  the  payment  of  the  mortgage  debt ;  so,  in  the  present 
case,  as  between  Mason  and  Fitzgerald,  or  his  vendee  the  bank,  lot 
fifty-eight  is  the  primary  fund  for  the  payment  of  the  Kimmel  mortgage. 
The  bank  purchased,  subject  to  the  Stanton,  Hamilton,  and  Walker 
mortgage,  and  another  mortgage  to  Green ;  and,  under  the  rule  above 
stated,  the  bank  was  chargeable  with  notice  of  the  contents  of  Mason's 
deed  to  Fitzgerald,  when  it  purchased  of  him.  And,  as  the  bank  owns 
both  lot  fifty-eight  and  the  decree,  the  latter  must  be  considered  as 
satisfied,  if  the  property  is  worth,  and  will  sell  for  enough  to  pay  what 
is  due  on  the  decree ;  otherwise,  it  is  a  satisfaction  only  so  far  as  it  will 
go  towards  paying  the  decree. 

The  complainant's  case  was  not  one  proper  for  an  injunction,  but  for 
an  order  staying  proceedings  in  the  foreclosure  suit,  which  might  have 
been  obtained  on  application  by  petition  to  the  court.  In  the  language 
of  Chancellor  Walworth,  "  an  application,  by  a  party  or  privy  to  a 
proceeding  in  this  court,  to  stay  such  proceeding,  must  be  directly  to 
the  court  itself,  for  an  order  to  that  effect ;  "  and  an  officer  out  of  court 
has  "no  authority  to  allow  an  injunction  for  that  purpose."  Ellsworth 
•V.  Cook,  8  Paige  R.  643  ;  2  Paige  R.  26.     This  objection  was  not  taken 
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on  the  argument;  and,  an  answer  having  been  put  in;  and  the  case 
being  one  in  which  an  order  would  have  been  granted,  I  shall  let  the 
injunction  stand  in  the  place  of  an  order. 

Motion  denied. 


WORTH  V.   HILL. 

Supreme  Court,  Wisconsin,  1861. 

[14  Wis.  559.] 

By  the  court,  Paine,  J.  This  was  an  action  to  foreclose  a  mort- 
gage, and  the  appeal  presents  a  contest  merely  between  two  subse- 
quent encumbrancers  of  different  tracts  covered  by  this  mortgage, 
as  to  which  was  entitled,  In  equity,  to  have  the  tract  of  the  other 
sold  first.  Perhaps  the  following  general  statement  of  the  situation 
of  the  parties  will  be  sufficient  to  a  proper  understanding  of  the 
question  decided. 

The  mortgage  being  foreclosed  covered  two  different  tracts  in  differ- 
ent towns.  The  defendant  Buck,  who  is  the  appellant,  held  a  mortgage 
next  to  this  in  point  of  time,  covering  one  of  the  tracts  contained  in  this 
mortgage,  and  other  land  not  covered  by  this,  in  the  same  town.  The 
defendant  Mowry  held  a  mortgage  next  to  Buck's  in  point  of  time,  but 
upon  the  land  in  the  other  town  covered  by  this  mortgage,  and  also  upon 
another  tract.  Thus  it  will  be  seen  that  the  mortgage  of  Mowry  was 
not  upon  any  part  of  the  land  mortgaged  to  Buck,  but  their  interests 
conflict  by  reason  of  the  mortgage  which  is  being  foreclosed,  which  is 
prior  to  both  and  covers  a  part  of  the  land  encumbered  by  each  of  these 
defendants.  It  further  appeared  that  there  was  a  mortgage  prior  to 
all  these,  covering  the  tract  in  the  Buck  mortgage  and  the  one  in  the 
Mowry  mortgage,  which  are  not  contained  in  the  mortgage  now  being 
foreclosed,  and  that  such  prior  mortgage  had  been  foreclosed,  and  that 
part  which  was  covered  by  Mowry's  mortgage  adjudged  to  be  sold 
before  the  part  covered  by  Buck's.  It  was  further  proved  that  the 
other  tract  covered  by  Buck's  moi-tgage  was  ample  security  for  the 
amount  of  the  debt  secured  bj'  that  mortgage.  It  was  even  shown  to 
be  of  greater  value  than  the  entire  amount  of  the  Buck  mortgage  and 
the  first  mortgage  before  referred  to,  prior  to~all,  for  the  satisfaction 
of  which  the  other  tract  covered  by  Mowry's  mortgage  had  been 
adjudged  to  be  first  sold.  Upon  this  state  of  facts,  the  court  below 
decreed  that  the  portion  covered  by  Buck's  mortgage  should  be  sold 
in  this  foreclosure  before  that  covered  by  Mowry's,  and  from  that  part 
of  the  decree  Buck  brought  this  appeal.  ' 
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Ilis  counsel  relies  upon  the  established  equitable  rule,  that  in  fore- 
closure cases,  where  the  land  has  been  subsequentlj'  convej-ed  hy  the 
mortgagor,  it  shall  be  sold  in  the  inverse  order  of  alienation.  The 
justice  of  this  rule  has  been  some  times  questioned,  but  we  regard  it 
as  not  onh-  well  settled,  but  correct  upon  principle,  and  have  re- 
peatedly enforced  it.  But  at  the  same  time  we  think  it  may  be  con- 
trolled bj'  other  established  equitable  principles,  where  the  facts 
render  them  applicable,  and  such,  we  think,  was  the  case  here.  It  is  a 
familiar  principle,  that  where  one  creditor  has  securit3-  upon  two  funds, 
and  another  has  securitj*  upon  one  of  them  onl^',  the  latter  may 
compel  the  former  to  resort  first  to  that  fund  which  he  cannot  reach. 
And  although  this  is  not  a  direct  proceeding  to  accomplish  that  object, 
j-et  it  is  substantiall3'  that,  inasmuch  as  Mowr^'  sets  up  these  facts  to 
rebut  the  equit}'.  Buck  would  otherwise  have  as  against  him.  For  the 
result,  if  the  judgment  had  been  otherwise,  would  have  deprived 
Mowry  of  his  securit3-  entirely.  The  one  tract  covered  by  his  mort- 
gage having  already  been  adjudged  to  be  sold  first,  for  Buck's  benefit, 
now  if  the  other  should  be  adjudged  to  be  sold  first,  he  would  have 
nothing  left.  Whereas  it  appears  hy  the  testimony,  that  upon  the 
decree  as  rendered,  Mowry  is  protected,  and  Buck  left  with  ample 
security  for  his  debt. 

Suppose  A.  mortgages  a  tract  to  B. ,  then  gives  a  second  mortgage 
on  a  part  of  it  to  C,  which  mortgage  also  covers  other  tracts,  and 
then  gives  a  mortgage  on  another  part  to  D.  ?  On  a  foreclosure  of  B.'s 
mortgage,  the  ordinary  rule,  based  merely  on  the  order  of  alienation, 
would  be  to  sell  D.'s  part  first.  But  suppose  D.  could  show  that  the 
other  tracts  covered  by  C.'s  mortgage  were  an  ample  security  for  his 
debt,  would  not  that  raise  an  equity  sufficient  to  overcome  the  ordinary 
rule,  and  require,  as  between  C.  and  D.,  that  C.'s  part  should  be  first 
sold  ?  I  think  so ;  and  that  is  substantially  the  relation  which  these 
defendants  hold  to  each  other  in  the  present  case.  I  can  see  no  reason 
why  the  principle  requiring  the  creditor  having  two  funds  to  resort 
first  to  the  one  which  the  other  creditor  cannot  reach  is  not  applicable 
to  such  a  case.  It  is  true  that  ordinarily  the  adequacy  of  the  first 
fund  might  be  tested  by  an  actual  sale,  and  the  creditor  who  was 
compelled  first  to  resort  to  that  might  still  be  in  a  position  to  resort 
to  the  other,  to  supply  any  deficiency ;  and  here  Buck  may  not  be  left 
in  such  a  position.  I  think  that  is  good  reason  why  such  a  decree  as 
the  one  made  in  this  case  should  be  made  only  upon  clear  proof  of  the 
entire  inadequacy  of  the  remaining  security.  But  I  am  not  prepared 
to  say  that  courts  should  not  act  upon  such  proof,  or  that  a  party  so 
situated  has  any  absolute  right  to  have  the  adequacy  of  his  remaining 
security  tested  in  all  cases  by  an  actual  sale.  It  is  obvious  that  such 
a  test  could  not  be  had  in  a  case  like  this,  and  consequently,  if  that 
rule  were  adopted,  it  would  lead  to  the  injustice  of  cutting  off  the  last 
mortgagee  entirely,  though  it  might  not  be  at  all  necessary  for  the  pro- 
tection of  the  second.     Courts  are  constantly  adjudicating  upon  the 
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most  important  rights  of  parties  upon  the  theory  that  human  testimony 
can  establish  facts  with  sufficient  certainty  to  justify  such  adjudication, 
and  I  thinii  the  question  of  the  adequacy  or  inadequacy  of  a  security 
should  form  no  exception. 

I  think  the  judgment  should  be  affirmed,  with  costs,  against  the 
appellant,  in  favor  of  the  plaintiffs  and  of  Mowrj'. 

Judgment  affirmed  accordingly. 


HOPPES  V.   HOPPES. 
Supreme  Court,  Indiana,  1889. 

[123  Ind.  397.] 

Olds,  J.  (after  discussing  other  points)  :  — 

It  is  next  objected  that  the  complaint  docs  not  show  that  the 
appellees  had  any  defence  to  the  original  action.  This  objection,  we 
think,  is  not  tenable. 

As  appears  from  the  allegations  of  the  complaint,  Daniel  Hoppes 
was  the  principal  debtor,  and  his  wife,  Mariah,  was  his  surety,  they 
both  mortgaged  real  estate  for  the  payment  of  the  debt,  and  it  is 
a  well-settled  principle  that  when  the  principal  and  surety  both  mort- 
gage property  for  the  payment  of  a  debt  of  the  principal,  the  surety  is 
entitled  to  have  the  property  of  the  principal  first  sold  to  satisfy  the 
debt  (Brandt  Sure,  and  Guar.,  section  204),  and  a  purchaser  of  the 
property  of  the  surety  so  mortgaged  would  have  this  same  right ;  so, 
one  taking  title  to  such  property  of  the  surety  by  inheritance  would 
have  this  right.  It  has  been  repeatedly  held  by  this  court  that  a  wife 
joining  in  a  mortgage  with  her  husband  to  secure  his  debt  has  the 
right  to  have  his  two-thirds  interest  in  the  land  first  sold  to  pay  the 
debt.  Birke  v.  Abbott,  JOS  Ind.  1 ;  Figart  v.  Halderman,  75  Ind. 
564 ;  Medsker  v.  Parker,  70  Ind.  509  ;  Leary  v.  Shafier,  79  Ind.  567  ; 
Grave  v.  Bunch,  83  Ind.  4 ;  Main  u  Ginthert,  92  Ind.  180  ;  Trentman 
V.  Eldridge,  98  Ind.  525. 

The  children  of  Mariah  Hoppes,  deceased,  had  the  right,  under  the 
facts  alleged  in  the  complaint,  to  have  the  husband's  lands,  fi.rst  sold 
to  satisfy  the  mortgage  debt. 

The  next  alleged  error  is  the  overruling  of  the  motion  for  a  new 
trial. 

The  object  of  an  action  to  review  a  judgment  is  to  set  aside  the 
original  judgment  and  procure  a  new  trial.  When  the  review  is  based 
on  the  ground  of  new  matter  discovered  after  the  rendition  of  the 
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original  judgment,  it  does  not  differ  materially'  from,  and  its  effect 
is  the  same  as  the  setting  aside  of  a  judgment  on  a  motion  for  a 
new  trial.  In  either  case  the  result  ia  the  setting  aside  of  the  judg- 
ment and  allowing  a  new  trial  of  the  cause,  and  it  was  held  in  the 
case  of  Hornady  v.  Shields,  119  Ind.  201,  that  the  same  nile  would 
apply  in  reviewing  the  action  of  the  lower  court  when  the  judgment  of 
review  had  been  rendered  and  a  new  trial  granted,  as  in  case  of  the 
granting  of  a  new  trial  on  motion,  and  this  we  think  the  correct 
rule. 

The  judgment  rendered  in  this  case  was  that  the  original  judgment 
be  set  aside,  and  that  the  appellees  be  allowed  to  defend. 

In  this  we  think  no  injustice  was  done,  and  that  the  finding  and 
judgment  were  warranted  by  the  evidence. 

It  appears  from  the  evidence  that  at  least  some  portion  of  the  debt 
secured  by  the  mortgage  was  the  individual  debt  of  Daniel  Hoppes; 
indeed,  there  is  evidence  from  which  the  court  may  have  found  that  the 
whole  debt  was  the  individual  debt  of  Daniel.  It  is  expressly  declared 
in  the  mortgage  to  be  the  debt  of  Daniel,  and  it  is  apparent  from  the 
evidence  and  the  record  in  the  case  that  Daniel  and  Isaac  did  not 
pursue  the  ordinary  course  to  settle  the  estate  of  the  deceased  wife  of 
Daniel.  Daniel  had  a  right  to  sell  and  convey  to  bis  father  the  title  to 
but  an  undivided  one-third  of  the  forty  acres  of  land  owned  b}'  his 
late  wife,  and  both  he  and  his  father  must  have  known  this  fact,  at 
least  they  were  presumed  to  know  it,  and  that  Isaac  knew  when  he 
received  the  convej'ance,  and  agreed  to  pay  the  mortgage,  that  he  only 
got  title  to  the  undivided  one-third. 

The  evidence  as  it  appears  in  the  record  bears  upon  its  face  some 
traces  of  a  scheme  between  Daniel  and  Isaac,  whereby  they  intended 
to  make  the  wife's  forty  acres  pay  the  mortgage,  which  upon  its  face 
showed  it  was  given  to  secure  the  debt  of  Daniel,  and  deprive  the 
children  of  Daniel  and  his  deceased  wife  of  any  interest  in  her  land, 
and  secure  to  Daniel  all  the  surplus  in  value "  of  the  eighty  acres  mort- 
gaged over  and  above  an  amount  sufficient  to  satisfy  the  mortgage. 
The  court  trying  the  cause  could  best  judge  of  the  evidence. 

There  is  no  error  in  the  record  for  which  the  judgment  should  be 
reversed. 

Judgment  affirmed,  with  costs. 
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Supreme  Court,  Ohio,  1889. 

[46  Oh.  St.  407.] 

BRADBtTRT,  J.  The  fausband  of  plaintiff  in  error  is  still  living, 
and,  therefore,  when  his  lands  were  sold  by  the  sheriff  and  the  pro- 
ceeds thereof  distributed  by  the  order  of  the  court  of  common  pleas, 
she  had  only  a  contingent  right  of  dower  therein.  This  right,  the 
court  found,  was  sold  and  passed  to  the  purchaser  at  the  sheriff's 
sale.  To  this  finding  she  took  no  exception,  being  apparently  satis- 
fied to  have  her  rights  determined  by  the  order  of  distribution. 

The  proceeds  of  the  sale  were  $17,600,  of  which  $13,663.37  were 
consumed  in  paying  the  taxes,  costs  and  mortgage  liens,  about  which 
no  contention  arose;  there  then  remained  a  balance  of  $3,930.63  to 
be  distributed  to  the  wife  and  the  two  judgment  creditors.  Of  this 
sum  she  claimed  $500.00,  in  lien  of  a  homestead;  on  this  claim  the 
court  found  in  her  favor,  and  the  amount  was  paid  to  her.  The  de- 
fendant, McClave,  excepted  to  this  finding  and  order  of  the  court, 
but  did  not,  so  far  as  the  record  discloses,  bring  the  question  to  the 
attention  of  the  Circuit  Court,  nor  has  he  presented  the  matter  to  this 
court  for  review.  He  will,  therefore,  be  regarded  as  acquiescing  in 
the  action  of  the  court  below  respecting  it,  and  the  question  will  not 
be  further  noticed  here. 

The  only  ruling  of  the  courts  below  that  we  are  asked  to  review  is 
that  which  limited  the  right  of  the  wife  to  dower  in  the  proceeds  of 
the  equity  of  redemption.  As  the  fund  is  large  enough  to  pay  in 
full  Lowe's  claim,  notwithstanding  the  wife's  claim  may  be  allowed 
to  its  full  extent,  it  follows  that  he  is  not  interested  in  the  question ; 
but  as  the  claim  of  the  wife,  to  the  extent  it  may  be  allowed,  will 
be  paid  out  of  funds  that  would  othei"wise  be  distributed  to 
McClave,  the  contention  is  confined  to  them. 

McClave  concedes  that  the  wife  is  entitled  to  be  endowed  of  the 
proceeds  of  the  equity  of  redemption,  while  Bhe  claims  the  right  to 
be  endowed  of  the  entire  proceeds  of  the  land,  to  be  paid,  however, 
out  of  the  proceeds  of  the  equity  of  redemption.  He  contends  that 
her  release  of  dower  to  the  mortgagees  enures  to  his  benefit ;  that  it 
was  an  absolute  release  of  that  right  in  the  premises  to  the  extent 
of  the  mortgage  debt,  and  that  in  satisfying  the  mortgage  debts 
out  of  the  proceeds,  her  interest  in  so  much  of  the  fund  as  was 
required  for  that  purpose  should  be  applied  equally  with  that  of 
her  husband. 

Her  contention,  upon  the  other  hand,  is  that  her  contingent  in- 
.terest  in  the  whole  premises  was  pledged,  together  with  the  whole 
interest  of  the  husband  therein  for  the  payment  of  his  debt ;  that  the 
■debt  being  his,  it  was  primarily  chargeable  upon  his  interest,  and 
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that  his  entire  interest  in  the  thing  pledged  should  be  applied  to  pay 
the  debt  before  resorting  to  her  interest  therein. 

This  precise  question  is  new  in  this  State,  and  we  are  to  solve  it  by 
applying  to  the  facts  such  settled  legal  and  equitable  principles  as 
in  their  nature  are  applicable  and  pertinent  thereto. 

If  the  contingent  right  of  a  wife  to  dower  in  her  husband's  real 
estate  is  recognized  by  the  laws  of  the  State  as  property,  and  if  her 
release  of  it  by  joining  with  her  husband  in  a  mortgage  to  secure  his 
debt  is  not  a  technical  bar,  but,  instead,  only  enures  to  the  benefit 
of  the  mortgagee  and  his  privies,  we  perceive  no  principle  of  law  or 
public  policy  that  should  prevent  a  court  of  equity  from  applying,  in 
favor  of  the  wife,  the  equitable  rule,  that  the  property  of  the  debtor 
shall  be  flrst  applied  to  the  satisfaction  of  his  debt  before  resorting 
to  that  of  the  surety.  And  the  creditors  of  the  husband  have  no 
standing  in  a  court  of  equity,  to  prevent  the  application  of  this  equi- 
table rule ;  they  have  no  claim  that  property,  which,  as  between  hus- 
band and  wife,  belongs  to  the  wife,  shall  be  taken,  without  her 
consent,  and  applied  to  pay  their  debts  against  the  husband.  The 
first  question,  therefore,  to  be  determined,  is  whether,  in  this  State, 
the  contingent  right  of  a  wife  to  dower  in  her  husband's  real  estate 
is  property,  having  a  substantial  and  ascertainable  value. 

To  reconcile  all  the  cases,  even  in  Ohio,  on  the  subject  of  the 
nature  of  the  wife's  contingent  right  of  dower,  or  respecting  the 
effect  of  her  release  of  it  by  joining  with  her  husband  in  a  convey- 
ance of  the  real  estate  to  which  it  attaches,  would  be  impossible.  In 
the  cases  upon  the  subject  in  this,  or  in  other  States,  or  in  England, 
almost  every  shade  of  opinion  can  be  found.  Nowhere  is  this  wide 
divergence  of  judicial  opinion  more  clearly  set  forth  than  in  the  dis- 
senting opinion  of  Judge  Johnson,  in  Black  v.  Kuhlman,  30  Ohio  St. 
196,  where  that  able  judge  reviews  tlie  cases  in  support  of  the  older 
and  more  technical  rules  on  the  subject.  The  court,  however,  took 
the  more  liberal,  and,  as  we  think,  the  more  reasonable  view  of  the 
question.  And  there  seems  to  be  clearly  discernible  in  the  Ohio 
cases  a  growing  tendency  to  disregard  the  older  and  more  technical 
rules  of  the  earlier  cases;  and  this  is  especially  true  of  the  later 
cases  in  this  State. 

It  is  an  incontestable  fact  that,  in  the  estimation  of  the  business 
world,  the  contingent  right  of  the  wife,  during  the  husband's  life, 
to  dower  in  his  real  estate,  at  his  death,  has  a  positive  and  substan- 
tial value,  and  no  acuteness  of  artificial  reasoning,  founded  on 
technical  rules  of  law,  can  persuade  a  prospective  purchaser  to  the 
contrary. 

Thig  practical  view  of  the  matter  has  been  adopted  by  the  later 
Ohio  cases.  Ketchum  v.  Shaw,  28  Ohio  St.  503 ;  Black  v.  Kuhlman, 
30  Ohio  St.  196;  Unger  v.  Leiter,  32  Ohio  St.  210;  Kling  v.  Ballen- 
tine,  40  Ohio  St.  391. 

In  Black  v.  Kuhlman,  supra,  the  court  held,  not  only  that  her  con- 
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tingent  right  of  dower  was  valuable,  but  that,  during  her  husband's 
life,  its  value  could  be  ascertained  with  reasonable  certainty  under 
tables  of  mortality,  "  based  on  wide  and  long  observations."  And 
furthermore,  that  its  value  should  be  thus  ascertained,  as  against 
mortgagees  in  whose  mortgages  she  had  not  joined,  and  paid  to  a 
subsequent  mortgagee  to  whom,  by  joining  with  her  husband,  she 
had  subsequently  released  it. 

In  Unger  v.  Leiter,  supra,  the  court  found  the  contingent  right  of 
the  wife  to  dower  to  be  valuable,  and  that  value  capable  of  ascertain- 
ment "by  reference  to  tables  of  recognized  authority  on  that  subject, 
in  connection  with  the  state  of  health  and  constitutional  vigor  of  the 
wife  and  her  husband."  In  addition  to  these  cases  we  have  statutory 
recognition  of  the  property  of  the  wife  in  her  contingent  right  of 
dower  in  the  real  estate  of  her  husband  during  his  life.  Ohio  Laws, 
vol.  82,  page  14.  This  statute  directs  the  probate  court  to  ascertain 
the  value  of  the  wife's  contingent  dower  in  the  real  estate  of-  an  in- 
solvent debtor,  and  directs  the  same  to  be  paid  to  her.  Thus  we 
have  the  legislature  as  well  as  the  courts  of  the  State,  recognizing 
this  right  as  tangible  property,  capable  of  being  ascertained,  and  in 
a  proper  case  given  to  her  or  to  her  releasee. 

What,  then,  is  the  effect  of  her  release  of  this  right  by  joining  with 
her  husband  in  a  mortgage  to  secure  his  debt?  Does  it  enure  to  the 
benefit  of  other  persons  who  are  strangers  to  the  deed,  or  is  its  opera- 
tion restricted  to  the  grantee  and  his  privies  ?  This  latter  view  we 
think  the  more  reasonable ;  it  accords  more  nearly  with  the  probable 
intention  of  the  parties  to  the  instrument;  there  is  no  ground  to 
assert  that  the  mortgagee  was  contracting  for  the  benefit  of  any  one 
but  himself;  there  is  nothing  in  the  nature  of  the  transaction  from 
which  it  can  be  inferred  that  a  wife,  by  joining  with  her  husband  in 
a  mortgage  of  his  lands  to  secure  his  debt,  intends  more  than  to 
pledge  her  contingent  right  of  dower  for  that  particular  debt ;  nor  is 
there,  in  the  terms  of  the  instrument  itself,  any  language  importing 
such  intent.  If,  therefore,  the  instrument  has  any  such  effect,  it  is 
the  result  of  some  technical  rule  of  law  giving  to  the  deed  of  the 
parties  in  this  respect  an  operation  never,  so  far  as  can  be  gathered 
from  the  words  of  the  parties,  within  their  contemplation.  What- 
ever the  state  of  the  law  may  be  elsewhere,  we  think  no  such  technical 
rule  now  prevails  in  Ohio ;  some  of  the  earlier  cases  seem  to  give  it 
support,  but  the  tendency  of  the  later  cases  is  to  limit  the  operation 
of  the  release  to  the  mortgagee  and  his  privies. 

In  Ketchura  v.  Shaw,  28  Ohio  St.  503,  a  case  involving  the  right 
of  a  wife  to  dower,  we  find  this  language  used  by  Judge  Wright 
(506) :  "  She  joined  in  the  conveyance  of  the  land,  releasing  her 
dower,  not  absolutely,  but  only  so  far  forth  as  it  was  necessary 
to  pay  the  mortgage  debt.  That  done,  everything  else  remains 
to  her." 

In  Kitzmiller  v.  Van  Renselaer,  10  Ohio  St.  63,  it  appeared  that, 
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after  the  recovery  of  a  judgment  against  the  husband,  he  sold  his 
real  estate  to  a  third  person,  the  wife  joining  in  the  deed  by  a  release 
of  dower.  Afterwards  the  land  was  sold  under  an  execution  issued 
on  the  judgment,  whereupon  the  purchaser  ejected  the  grantee  under 
the  deed  of  the  husband  and  wife.  The  husband  then  died,  and  the 
wife  brought  suit  for  dower  against  the  purchaser  at  the  judicial  sale. 
He  sought  to  defeat  her  claim  for  dower  by  setting  up  her  release  to 
the  grantee  of  the  husband ;  but  the  court  held  that  the  release  did 
not  enure  to  his  benefit.  On  page  64,  this  language  is  found :  "  He 
cannot  make  the  release  available  to  him  as  a  grant,  for  he  was  not 
a  party  to  the  grant;  nor  is  he  in  privity  with  the  grantees.  The 
release  cannot  operate  in  behalf  of  the  defendant  below,  by  way  of 
estoppel;  for,  "a  stranger  cannot  be  bound  by,  nor  take  advantage  of, 
an  estoppel."  Here  the  wife  had  released  her  right  of  dower  to  the 
grantee  of  her  husband,  absolutely ;  no  right  of  redemption  reserved 
as  in  a  mortgage,  yet  the  court  hold  that  the  release  is  wholly  inopera- 
tive, except  in  favor  of  the  grantee.  Cases  can  be  found  in  Ohio  that 
conflict  with  this  view;  but  this  irreconcilable  conflict  leaves  us  to 
adopt  that  view  which  accords  most  nearly  with  that  presumed 
intention  of  the  parties,  which  arises  from  the  nature  of  the  trans- 
action, and  a  rational  construction  of  the  language  they  have  used. 

It  being  established  that  the  contingent  right  of  the  wife  to  dower 
in  her  husband's  real  estate  is  property,  the  value  of  which  can  be 
ascertained  by  the  aid  of  fixed  principles,  and  that  her  release  of  it 
by  joining  with  her  husband  in  a  mortgage,  to  secure  his  debt,  does 
not,  by  reason  of  any  technical  rule  of  law,  enure  to  the  benefit  of  a 
stranger  to  the  instrument,  either  by  way  of  grant  or  estoppel,  it  re- 
mains for  the  court  to  determine  to  what  extent  equity  will  protect 
this  right,  after  the  real  estate  has  been  converted  into  money  and 
the  fund  is  before  the  court  for  distribution.  The  undoubted  rule  is, 
that,  so  long  as  the  real  estate  remains  in  the  husband  or  his  grantee, 
equity  will  not  interfere  in  her  favor  during  the  life  of  the  husband, 
but  that  she  must  await  her  husband's  death,  when  her  inchoate  right 
will  become  consummate.  When,  however,  the  estate  has  been  sold 
at  a  judicial  sale,  free  from  her  contingent  right  of  dower,  whatever 
right  she  may  have  is  in  the  proceeds  of  the  sale,  and  must  be  en- 
forced, if  at  all,  by  a  distribution  of  the  fund. 

If  the  plaintiff  in  error  had  been  seised  of  a  separate  estate,  and 
it  had  been  pledged,  together  with  the  husband's  property,  for  the 
payment  of  his  debt,  there  can  be  no  doubt  that  his  property  would 
be  primarily  liable  for  its  payment.  As  between  each  other  he  would 
be  the  principal  and  she  his  surety.  We  think  the  same  principle 
should  be  applied  to  her  contingent  right  of  dower.  It  is  property; 
its  value  can  be  ascertained.  More  than  this,  it  is  a  favorite  of  the 
law.  (See  authorities  collected  in  American  &  English  Encyclopedia 
of  Law,  vol.  V.  page  885,  note.)  It  is  a  provision  for  her  support, 
and  when  she  pledges  it  for  her  husband's  debt,  by  joining  in  a 
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mortgage  with  him,  the  most  obvious  principles  of  natural  justice 
require  that  this  benevolent  provision  of  the  law  should  not  be 
touched  until  the  husband's  interest  has  been  first  exhausted.  She 
is  a  purchaser.  The  inception  of  her  right  was  earlier  than  that  of 
the  creditors;  it  began  with  the  marriage  and  seisin  of  the  husband; 
theirs  began  when  the  debt  was  contracted,  but  only  became  a  lien 
from  the  recovery  of  the  judgment  against  the  husband.  This  fav- 
orite of  the  law  is  entitled  to  protection  equal  to  that  accorded  to  her 
other  property. 

We  are  aware  that  this  question  has  been  decided  differently  in 
many  of  the  States,  but  by  courts  holding  views  of  the  nature  of 
contingent  dower,  and  of  the  effect  of  the  wife's  release  thereof, 
widely  different  from  those  adopted  in  this  State  in  relation  thereto, 
and  the  decisions  are,  therefore,  of  little  or  no  weight  here.  One 
Ohio  case.  Bank  v.  Hinton,  et  al.,  12  Ohio  St.  509,  is  not  in  harmony 
with  our  view,  but  the  able  judge  who  wrote  the  opinion  in  that  case 
rested  the  decision  respecting  this  point  upon  the  authority  of  two 
New  York  cases :  Hawley  v.  Bradford,  9  Paige,  200,  and  Bell  v.  New 
York,  10  Paige,  49,  and  entered  upon  no  discussion  of  the  principles 
necessarily  involved  therein. 

The  conclusions  reached  by  the  court  in  these  two  cases  in  Paige 
were  legitimately  drawn  from  the  doctrine  which  obtains  in  New 
York  respecting  the  nature  of  the  contingent  right  of  the  wife  to 
dower,  and  the  effect  of  a  release  of  it  by  her,  by  joining  with  her 
husband  in  deed  or  mortgage ;  but  they  by  no  means  follow  from  the 
rules  laid  down  in  Ohio  cases* on  the  same  subject,  and  therefore 
those  cases  cannot  be  regarded  as  of  sufficient  authority  to  prevent 
our  deducing  from  the  Ohio  cases  such  results  as  legitimately  follow 
from  them. 

Whether  Bank  v.  Hinton,  supra,  resting  as  it  does  upon  those  cases 
in  Paige,  has  become  a  rule  of  property  in  this  State,  which  we  would 
deem  ourselves  bound  to  follow  in  cases  coming  within  its  exact 
terms,  we  need  not  stop  now  to  inquire. 

The  more  recent  case  of  Kling  v.  Ballentine,  supra,  is  in  accord 
with  our  decision  here.  In  that  case  the  contest  was  between  the 
widow  and  certain  devisees,  who  were  daughters  of  the  husband. 
The  widow  had,  during  her  husband's  life,  joined  with  him  in  a 
mortgage  of  his  land  to  secure  his  debt,  and  the  court  held  that,  as 
against  the  husband's  devisees,  who  were  his  daughters,  the  widow 
was  entitled  to  dower  in  the  whole  of  the  lands,  t6  be  paid  out  of  the 
surplus  after  the  mortgage  debt  had  been  paid,  thus  exhausting  the 
husband's  interest  before  resorting  to  the  wife's  dower.  In  that 
case  the  devisees  were  entitled  to  all  the  interest  of  the  husband, 
their  devisor,  as  in  the  case  at  bar  the  judgment  creditors  were 
entitled  to  all  the  interest  of  their  debtor  in  the  fund;  and  the  prin- 
ciples that  underlie  and  justify  the  holding  of  the  court  in  that  case 
are  the  same  which  we  apply  to  the  case  before  us ;  they  are,  that  the 
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coutingent  interest  of  the  wife  to  dower  in  her  husband's  real  estate 
is  valuable,  and  that  her  release  of  it  by  joining  with  him  in  a  mort- 
gage to  secure  his  debt,  is  not  a  technical  bar,  and  enures  only  to  the 
mortgagee  and  those  claiming  under  him. 

It  follows,  therefore,  that  the  judgment  of  the  Circuit  Court  and  that 
of  the  Court  of  Common  Pleas  should  be  modified  so  as  to  give 
the  plaintiff  in  error  the  value  of  her  contingent  right  of  dower 
in  the  entire  fund. 
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Admikaltt,  1867. 
\L.  R.  1  Adm.  379.] 

This  was  a  motion  on  behalf  of  the  master  of  the  "  Edward  Oliver," 
for  payment  of  his  wages  and  disbursements  out  of  the  proceeds  of  the 
ship  and  freight,  under  the  following  circumstances : — 

Four  causes  had  been  instituted  against  the  "  Edward  Oliver"  :  One 
b}-  the  master,  John  Lucas  Follett,  for  wages  and  disbursements ;  two 
by  bottomry  bondholders,  the  bonds  in  each  case  being  upon  ship, 
freight,  and  cargo,  and  stating  the  master  to  be  personally  liable ;  and 
the  fourth  for  towage.  The  owners  of  the  ship  had  not  appeared ;  the 
owners  of  the  cargo  had  appeared  and  given  bail  for  the  payment  of 
the  bottomry  bonds.  Freight  had  been  paid  into  court  and  the  vessel, 
had  been  sold.  The  court,  reserving  all  question  of  priorities,  had  pro- 
nounced in  favor  of  the  master's  claim ;  and  with  respect  to  the  bonds 
had  pronounced  in  favor  of  their  validity,  and  had  condemned  the 
proceeds  of  the  vessel  and  freight  in  the  amount  and  in  costs,  and  had 
condemned  the  owners  of  the  cargo  and  their  bail  in  the  balance,  if 
an}-,  due  on  the  bonds,  after  the  proceeds  of  ship  and  freight  had  been 
exhausted,  and  in  costs.     The  amounts  of  the  claims  were  as  follow : — 

Cause  3689,  master's  claim £1281  9  4 

Cause  3709,  bottomry 1162  6  2 

Cause  3744,  bottomry 3486  18  6 

Cause  3972,  towage       

exclusive  of  costs  in  each  cause. 

To  meet  these  charges  there  were  the  following  funds : — 

Vessel,  gross  proceeds £2310      0     0 

Freight  paid  into  court 350      0    0 

2660      0~~5 
Deduct  marshal's  fees 207     13     4 

Balance  in  registry £2452      6     8 
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x^  — ^ 

r  •  June  4.  LusHiNGTON,  in  support  of  the  motion.  The  question  is 
this,  whether  the  master's  claim  for  wages  and  disbursements  is  to  Jbe 
..postponed  because  li"  "j-nrrl  thr  hrmfh — - -"  '     "^     ^ 

June  )H).  Dr.  Lushington  [after  stating  the  facts  as  above].  It 
appears  that  the  amount  of  proceeds  of  ship  and  freight  is  insufficient 
not  only  to  pay  both  the  master's  claim  and  the  bonds,  but  even  the 
bonds  alone.  The  bondholders,  however,  are  secure,  because  they 
have  the  bail  of  the  owners  of  cargo  to  fall  back  upon,  but  the. master's 
lien  for  wages  and  disbursements  extends  only  to  ship  and  freight. 
The  motion  to  the  court  is  to  pronounce  the  master  entitled  to  priority 
of  payment  out  of  the  proceeds  of  ship  and  fi-eight  now  in  the  registry. 
If  this  motion  is  refused  the  ship  and  freight  will  be  exhausted  in  pay- 
ment of  the  bonds  (and  indeed  will  have  to  be  supplemented  by  the 
cargo),  and  the  master,  who  has  no  claim  against  the  cargo,  will  lose 
his  remedy  in  rem  altogether.  If,  on  the  other  hand,  it  is  granted,  the 
result  will  be  that  the  master  will  first  be  paid  out  of  ship  and  freight; 
then  the  remainder  of  the  proceeds  of  ship  and  freight  will  be  exhausted 
in  part  payment  of  the  bonds,  and  the  balance  will  be  paid  by  the  own- 
ers of  cargo.  This  balance,  as  compared  with  the  balance  in  the  other 
alternative,  will  of  course  be  greater  by  the  exact  sum  paid  out  of  the 
proceeds  of  ship  and  freight  to  the  master.  In  either  case  the  bonds 
would  be  paid  in  full.  The  contention  is  solely  between  the  master  and 
owners  of  cargo. 

Tiie  owners  of  the  cargo  contend  that  the  rule  of  the  court  —  estab- 
lished in  the  case  of  "  The  Jonathan  Goodhue,"  Swa.  524  —  that  the 
bolder  of  a  bottomry  bond,  upon  which  the  master  has  made  himself 
personally  liable,  is  paid  out  of  the  proceeds  of  ship  and  freight  before 
the  master,  is  an  absolute  rule.  In  support  of  this  contention,  reference 
was  made  to  the  ease  of  "  The  Priscilla,"  Lush.  1. 

In  that  ease  there  were  two  bonds,  one  upon  ship  and  freight  onlj-, 
and  the  other,  of  posterior  date,  on  ship,  freight,  and  cargo ;  and  the 
rule  that  a  posterior  bond  takes  precedence  over  an  earlier  bond  was 
enforced,  although  the  enforcement  of  the  rule  was  not  necessary  for 
the  protection  of  the  posterior  bond,  and  resulted  in  the  earlier  bond 
being  left  unpaid.  For  the  effect  of  precedence  being  given  to  the  pos- 
terior bond,  coupled  with  the  rule  that  ship  and  freight  must  be 
exhausted  before  cargo  is  resorted  to  in  payment  of  bottomry  bonds, 
was  that  the  whole  of  the  proceeds  of  ship  and  freight  were  exhausted 
in  payment  of  the  posterior  bond,  and  nothing  was  left  to  satisfy  the 
earlier  bond.  Whereas,  if  the  earlier  bond  had  been  paid  out  of  pro- 
ceeds of  ship  and  freight,  the  remainder,  supplemented  by  the  cargo, 
would  have  been  enough  to  discharge  the  second  bond  in  full.  The 
point,  however,  as  to  whether  the  rule  gave  an  absolute  priority  does 
not  seem  to  have  been  raised  in  argument. 

Mr.  Clarkson  further  directed  the  attention  of  the  court  to  a  well- 
known  rule  of  equity,  that  no  marshalling  is  permitted  to  the  prejudice 
of  third  parties.     In  the  present  instance  it  was  alleged  that  marshall- 
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ing  of  assets  between  the  master  who  has  ship  and  freight  as  his  only 
securities  and  the  bondholders  who'have  ship,  freight,  and  cargo,  would 
work  to  the  injury  of  the  owners  of  cargo,  who  would  thus  become 
charged  with  a  larger  sum  than  thej'  would  otherwise  be  liable  to;  and 
further,  that  this  additional  charge  would  be  improperly  saddled  upon 
the  cargo,  because,  though  nominally  due  under  a  bond  affecting  cargo, 
it  would  really  represent  a  burden  to  which  cargo  is  not  liable,  viz., 
wages  and  disbursements  of  master. 

On  the  other  hand,  it  is  argued  for  the  master,  that  the  master's  lien 
on  ship  arid  freight  for  wages  and  disbursements  in  general  takes  pre- 
cedence of  a  bottomry  bond,  and  though  this  lien  is  liable  to  be  post- 
poned to  a  bottomry  bond,  for  which  the  master  has  made  himself 
personally  liable,  there  is  no  absolute  rule  to  this  effect ;  that  it  is  a  rule 
made  only  for  the  protection  of  the  bondholder,  and  consequently  does 
not  obtain  where  the  bottomry  bondholder  does  not  need  such  protec- 
tion. That  in  this  instance  the  bottomry  bonds  will  certainly  be  paid 
in  full  out  of  cargo,  if  not  out  of  ship  and  freight ;  that  the  holders, 
therefore,  have  no  interest  in  claiming  to  be  paid  out  of  ship  and  freight 
before  the  master,  and  that  the  owners  of  cargo  have  no  equity  to  insist 
upon  the  holders  of  the  bonds  pressing  their  claim. 

This  is  the  first  time  the  point  has  been  raised.  The  general  prin- 
ciple is  clear.  If  a  master,  b^-  the  terms  of  the  bottomry  bond,  has 
bound  himself  as  well  as  ship  and  freight  for  the  paj-ment  of  the  bond, 
it  would  be  manifestly  wrong  that  in  defeasance  of  his  own  contract  he 
should  not  only  not  pay  the  bond  himself,  but  obtain  out  of  the  pro- 
ceeds of  ship  and  freight  paj-raent  of  his  own  claims  against  the  owners, 
leaving  the  bottomiy  bondholder  unpaid.  Hence  the  rule  by  which  the 
master's  claim  is  liable,  under  those  circumstances,  to  be  postponed. 
But  this  rule  frequently  operates  with  great  severity  against  the  master, 
depriving  him  of  his  real  remed3'  for  recovering  his  wages  and  disburse- 
ments, and  certainly  ought  not  to  be  carried  beyond  the  exigency  of 
the  case ;  that  is,  ought  not  to  be  extended  to  circumstances  where  the 
bottomry  bondholder  would  not  be  prejudiced  by  the  master  being  paid 
before  him.  I  see  no  reason  why  the  owners  of  cargo  should  be  bene- 
fited at  the  expense  of  the  master;  for  the  master,  though. he  may 
have  bound  himself  for  the  payment  of  the  bond  to  the  holder  thereof, 
has  made  no  such  contract  with  the  owners  of  cargo,  and  they  are  not 
entitled  to  invoke  a  rule  made  only  for  the  protection  of  the  bondholder. 

The  court  will  therefore  pronounce  the  proceeds  of  the  ship  and 
freight  to  be  first  applied  in  paj-ment  of  the  master's  claim  for  wages 
and  di.sbursements.* 

1  Compare:  Re  Bank  of  Nova  Scotia,  4  Fed.  667.  — Ed. 
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BUTLER  V.   STAINBACK. 

Supreme  Court,  North  CABOLisfA,,  1882. 

[87  iV.  C.  216.] 

RuFFiN,  J.  The  record  in  this  case  discloses  but  a  single  issue, 
raised  by  demurrer  of  the  plaintiffs  to  the  answer  of  the  defendants,  A. 
L.  StainbacI^  and  wife. 

The  facts  of  the  case  ar6  as  follows :  On  the  9th  day  of  March,  1881, 
the  defendants,  T.  M.  White  and  A.  L.  Stainback,  as  partners  and  as 
individuals,  and  their  wives,,  executed  a  mortgage  to  the  defendants, 
Ronntree  &  Co.,  to  secure  to  them  a  debt  of  about  $8,000,  wherein 
were  conveyed  a  storehouse  and  lot  then  occupied  by  the  firm,  the 
residence  of  White  .and  'the  residence  of  Stainback. 

The  residence  of  White,  so  conveyed,  and  the  one  undivided  half  of 
the  storehouse  and  lot  are  the  property  of  Mrs.  White ;  and  the  resi- 
dence of  Stainback  is  his  individual  property,  and  the  other  half  of  the 
storehouse  and  lot  is  the  firm  property. 

On  the  6th  day  of  February,  1882,  the  said  firm  of  White  &  Stain- 
back executed  to  the  defendant,  P.  N.  Stainback,  a  deed,  wherein,  after 
reciting  the  fact  that  they  had  previously  given  the  mortgage,  includ- 
ing the  separate  property  of  Mrs.  White,  and  that  they  were  desirous 
of  paying  the  debt  thereby  secured,  in  order  to  relieve  her  estate,  thej- 
conveyed  all  their  firm  assets,  consisting  of  goods  and  evidences  of 
debt,  in  trust  to  sell  and  collect,  and  with  the  proceeds  to  paj',  as  con- 
stituting the  first  class,  certain  enumerated  debts,  ten  in  number,  and 
aggregating  some  $13,000,  including  the  debt  of  Rountree  &  Co.  for 
$8, 000,  and  a  debt  of  $1,112.24  due  the  plaintiffs. 

The  fund  in  the  hands  of  the  trustee  is  insuflScient  to  pay  the  whole 
of  the  preferred  debts,  and  the  plaintiffs,  while  conceding  for  the 
present  that  so  far  as  Mrs.  White's  separate  property  is  embraced  in 
the  mortgage,  she  is  a  surety  and  entitled  to  be  exonerated,  insist 
that  they  have  an  equity  to  compel  the  defendants,  Rountree  &  Co., 
to  resort  for  the  payment  of  their  debt  to  the  other  half  of  the  store" 
house  lot  and  the  residence  of  Stainback,  and  to  exhaust  them  before 
they  can  be  allowed  to  participate  in  the  funds  in  the  hands  of  the 
trustee,  and  to  enforce  this  equity  is  the  purpose  of  their  action. 

On  the  other  hand,  the  defendants,  Stainback  and  wife,  insist  that, 
as  to  the  plaintiffs  and  all  the  other  creditors  of  the  firm,  they  are 
entitled  to  a  homestead  in  their  residence  embraced  in  the  mortgage 
to  Rountree  &  Co.,  and  to  have  the  funds  in  the  trustee's  hands  applied 
ratably  to  all  the  preferred  debts,  including  that  to  Rountree  &  Co., 
so,  as  far  as  possible,  to  relieve  their  homestead,  and  in  their  answer 
they  ask  that  this  may  be  done. 

The  plaintiffs  demur  to  this  answer  upon  the  ground  that  the 
facts  of  the  case  do  not  in  law  establish  a  right  in  the  defendant, 
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Stainback,  to  have  a  homestead  superior  to  the  equity  claimed  by  the 
plaintiffs. 

The  judge  presiding  in  the  court  below  sustained  the  demurrer,  hold- 
ing that  the  defendants,.  Rountree  &  Co.,  could  not  participate  in  the 
trust  fund,  until  they  had  exhausted  the  real  estate  of  A.  L.  Stainback 
conveyed  in  the  mortgage,  and  requiring  them  to  look  to  that  and  the 
undivided  half  of  the  storehouse  belonging  to  the  firm,  as  their  first 
source  of  payment. 

To  this  administration  of  the  rights  and  equities  of  the  several 
parties,  this  court  is  unable  to  give  its  concurrence. 

In  the  first  place,  the  deed  of  the  6th  of  February,  1882,  expressly 
provides  that  the  debt  due  to  Rountree  &  Co.  shall  share  in  the  benefits 
of  the  trust  with  the  other  debts  therein  enumerated,  as  preferred.  It 
matters  not  what  motive  prompted  such  a  provision,  the  makers  of  the 
deed,  who  were  the  owners  of  tlie  property'  convej-ed,  and  therefore  , 
competent  to  dispose  of  it  upon  any  terms  not  inconsistent  with  the 
policy  of  the  law  and  the  demands  of  good  faith,  have  affixed  to  the 
trust  this  condition,  that  a  ratable  part  of  the  fund  raised  thereunder 
should  go  to  the  debt  to  Rountree  &  Co.,  as  a  pro  tanto  exoneration  of 
the  laiids  hitherto  conveyed  to  them  by  mortgage.  The  plaintifis, 
while  accepting  the  benefits  of  the  trusts  and  seeking  as  they  are  to 
have  distribution  under  it,  cannot  be  permitted  to  object  to  the  terms 
imposed.  They  are  themselves  enjoying  a  preference  over  the  unse- 
cured creditors  of  their  common  debtor,  aniit  poorly  becomes  them  to 
cavil  at  the  terms  upon  which  they  are  permitted  to  do  so. 

After  a  careful  examination  of  all  the  authorities  bearing  upon  the 
subject,  we  have  found  no  case  in  which  the  equitable  doctrine  of  mar- 
shalling securities  has  been  applied,  where  one  security  was  given  and 
expressl3''  declared  to  be  in  exoneration  of  another  previously  given, 
even  though  other  interests  might  be  involved  in  the  later  security, 
and  it  should  prove  to  be  insufficient  fully  to  protect  them  all.  Nor 
indeed  can  we  conceive  how  it  could  do  so,  if  in  any  degree  respect  is 
to  be  shown  to  the  will  of  the  creator  of  the  two  securities. 

Again,  while  the  doctrine  of  marshalling  securities  by  which  a  credi- 
tor, having  a  lien  on  two  funds,  will  be  confined  to  that  fund  which  is 
Bot  common  to  both,  is  well  established,  and  as  was  said  by  Chancellor 
Kent  in  Cheeseborough  v.  Millard,  1  John.  Ch.  409,  "is  recognized  in 
every  cultivated  system  of  jurisprudence,"  still,  it  is  not  founded  on 
contract,  but  rests  upon  equitable  principles  only,  and  the  benevolence 
of  the  court ;  and  it  is  never  extended  so  as  either  to  affect  injuriously 
the  creditor  who  has  double  security,  or  trench  upon  tlie  rights  of  the 
common  debtor  or  of  third  persons.  Ayres  v.  Husted,  15  Conn.  504 ; 
Leib  V.  Stribling,  51  Md.  288.  And  especially  will  a  court  of  equity 
never  displace  one  equity  or  right  for  the  purpose  of  upholding  or 
asserting  another. 

The  defendant  in  this  case,  it  is  true,  has  encumbered  his  homestead  » 
with  a  mortgage ;  but,  save  as  to  the  creditor  therein  secured,  his  right  of 
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homestead  remains,  and  if,  bj-  a  proper  application  of  the  other  property 
of  the  firm  conveyed  in  the  same  mortgage,  and  of  that  part  of  the 
trust  fund  specially  appropriated  to  the  satisfaction  of  the  mortgage 
debt,  his  homestead  can  be  disencumbered,  he  has  a  clear  right  to  have 
it  done,  Cheatham'v.  Jones,  68  N.  C.  153.  There  can  be  no  princi- 
ple of  equity  which  will  deprive  him  of  this  right  merely  in  order  that  a 
creditor,  to  whom  no  lien  upon  the  homestead  has  been  given,  may  reap 
a  largfer  dividend  from  another  fund. 

To  apply  the  principle  of  marshalling  assets  in  such  a  case  would  be 
but  an  indirect  waj'of  subjecting  a  homestead  to  the  paj'ment  of  debts, 
when  the  very  object  of  the  law  is  to  confer  a  homestead  exemption 
superior  to  all  creditors,  and  ever  consecrated,  except  so  far  as  it  may 
he  impaired  by  the  voluntary'  act  of  the  claimant  himself. 

In  Maw  V.  Lewis,  31  Ark.  203 ;  Diclison  v.  Chom,  6  Iowa,  19,  and 
McArthur  v.  Martin,  23  Minn.  74,  we  have  authorities  directlj'  in 
point.  In  each  case  a  creditor  had  a  mortgage  on  two  tracts  of  land, 
and  another  creditor  held  a  mortgage  on  one  of  the  tracts,  and  the 
latter  sought  to  compel  the  former  to  exhaust  the  tract  not  embraced  in 
his  mortgage  first,  it  being  however  the  one  in  which  the  mortgagor 
claimed  a  homestead ;  and  it  was  held  bj'  reason  of  the  mortgagor's 
equity  (it  being  one  which  the  courts  favor)  the  securities  should  not 
be  marshalled. 

Though  not  directly  in  point,  no  decision  can  furnish  a  stronger 
analog}',  or  serve  more  certainly  to  show  the  disposition  of  the  courts 
to  favor  such  exemptions,  than  that  rendered  by  this  court  in  Curlce  v. 
Thomas,  74' N.  C.  51,  in  which  a  judgment  was  not  allowed  to  be  set 
off  by  another  judgment  upon  the  ground  that  it  was  needed  to  make 
up  the  party's  personal  property  exemption  ;  and  this,  notwithstanding 
the  equitable  jurisdiction  to  set  off  cross-judgments,  has  been  imme- 
morially  exerted,  and  certainly  is  as  firmly  established  on  the  basis  of 
reason,  and  appeals  as  strongly  to  the  sense  of  ju.stice,  as  does  the  doc- 
trine of  marshalling  assets,  on  which  the  plaintiffs  in  this  action  rely. 

In  the  opinion  of  this  court,  therefore,  it  was  error  in  the  court  below 
to  sustain  the  demurrer,  and  the  judgment  thereof  is  reversed,  and 
judgment  will  be  entered  here  overruling  the  plaintiffs'  demurrer,  and 
the  same  will  be  certified  to  the  end  that  the  cause  may  be  proceeded 
with  in  reference  to  the  issues  involved. 

Error.  Judgment  accordingly.^ 

1  Compare :  Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486.  — E». 


